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13.10.2005 - New Standard forms for the publication of procurement notices

Read more ...

Total public procurement in the EU — i.e. the purchases of
goods, services and public works by governments and public
utilities - is estimated at about 16% of the Union’s GDP or
€1500 billion in 2002. Its importance varies significantly
between Member States ranging between 11% and 20% of
GDP. The opening up of public procurement within the
Internal Market has increased cross-border competition and
improved prices paid by public authorities. There remains
potential for significant further competition in procurement
markets and for further savings for taxpayers.
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Introduction

Total public procurement in the EU — i.e. the purchases of goods, services and public works
by governments and public utilities - is estimated at about 16% of the Union’s GDP or €1500
billion in 2002. Its importance varies significantly between Member States ranging between
11% and 20% of GDP. The opening up of public procurement within the Internal Market has
increased cross-border competition and improved prices paid by public authorities. There
remains potential for significant further competition in procurement markets and for further
savings for taxpayers.

Public procurement is subject to Community and international rules although not all public
procurement is subject to these obligations. Under these rules public sector procurement
must follow transparent open procedures ensuring fair conditions of competition for
suppliers. Some purchases (e.g. military equipment for the defence sector) are however,
excluded and purchases below thresholds must respect the principles of the Treaty only.

The legislative package of public procurement Directives, approved in 2004 by the European
Parliament and the EU's Council of Ministers, will help simplify and modernise procurement
procedures, for example by facilitating electronic procurement in the public sector.

The correct and rapid implementation of the new Directives should help open up public
procurement, improve the functioning of the Internal Market and enable the EU to reap the
full benefits from an enlarged Internal Market.
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EUROPA > European Commission > Your Europe > Citizens Signpost Service

About this site

Welcome to the Citizens Signpost Service.

On the move in Europe and wondering about your rights? Problem with car
registration or obtaining social security cover in another EU country?

The CSS is aimed at EU citizens who encounter problems with mobility in
the European Internal Market.

The CSS is an advisory service which gives guidance and practical advice to
citizens on specific problems they encounter in the EU and its Internal
Market.

The service is free.

The reply provided by multilingual legal experts is personalised, objective,
and quick. They experts clarify the relevant rules. They direct the citizen
towards the body which can best help solve the problem. They advice on
how to assert the citizen’s rights and obtain redress.

Replies are given by phone or e-mail in the language requested by the
citizen (one of the 20 official languages).

The service operates in conjunction with Your Europe website which offers
general guides and country-specific factsheets with information on
citizens’rights.

To know more about the Citizens Signpost Service, please click "About this
site".

_To submityour enquiry

Your Europe

last top &
update:
02-09-
2005
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Archive

Public procurement: new Commission initiatives on more open and efficient
defence procurement (1IP/05/1534)

Commission proposes clarification of EU rules on public-private partnerships

(1IP/05/1440)

Speech of C. McCreevy: "Public-Private Partnerships — Options to ensure
effective competition”

New Standard forms for the publication of procurement notices

Infringement procedures against Germany, Spain, Greece, ltaly, Portugal
and France

Commission provides assistance on implementation of new “e-procurement”
rules

Green Paper on Public Private Partnership: Report on public consultation

Commission takes further action on Greek legislation excluding certain
companies from public contracts

Defence Procurement - Public consultation - Contributions

Commission acts on Greek legislation excluding certain companies from
public contracts

Commission acts to enforce EU law in Spain, UK, Portugal and Italy

Four further Commission decisions on public procurement infringement cases
in Germany and ltaly

The Commission has issued an actionplan for electronic public procurement

Commission acts to enforce EU law in Germany, Greece, Spain, Italy,
Austria, Portugal and Finland

Implemention of the new directives (Legislative package) - Legal acts
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SIMAP and TED

e SIMAP
e TED - Tenders Electronic Daily, the EU database of procurement contracts advertised in

the Official Journal - S Series
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Consultations

e Consultations

e Green Papers

Consultations

13.09.2004 How Europe can make the most of electronic procurement

14.04.2004 Consultation with the contracting authorities prior to revision of the
"remedies" Directives in the field of public procurement

11.03.2004 Directives on review procedures: results of the consultations

04.02.2003 Commission extends the on-line consultation on the operation of remedies in
the area of public procurement until 29 February 2004

27.10.2003 Commission consults on how rejected bidders can challenge decisions

24.02.1999 Commission launches consultation round on concessions (24.02.1999)

e Draft interpretative communication
e Press release

Green Papers

23.09.2004 Defence Procurement COM(2004)608
04.05.2004 Public Private Partnerships COM(2004)327
21.05.2003 Services of General Interest COM(2003)270

27.11.1996 Public procurement in the European Union [zl
- Exploring the Way Forward

11.03.1998 Communication from the [3.3 MB] @
Commission

http://europa.eu.int/comm/internal_market/publicprocurement/consultations_en.htm 05/01/2006
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Public Procurement Legislation

New Directives (Legislative Package)

New directives (Legislative package) -Implementation
Current Directives

Directives on remedies

Standard Forms Directive and CPV regulations

New Directives (Legislative Package)

e Directive 2004/17/EC of the European Parliament and of the Council of 31 March 2004
coordinating the procurement procedures of entities operating in the water, energy,
transport and postal services sectors (30.04.2004)

o Corrigendum B4 [% [ [ [& [E=) [ G [l [69] [F] (=]

e Directive 2004/18/EC of the European Parliament and of the Council of 31 March 2004
on the coordination of procedures for the award of public works contracts, public
supply contracts and public service contracts (30.04.2004)

o Corrigendum [ [ [0 (e [e=] [ [ (4] [e] (7] (=

e Commission welcomes adoption of modernising legislation (03.02.2004)

e Commission welcomes conciliation agreement on simplified and modernised legislation
(03.12.2003)

e Agreement on public procurement directives (2.12.2003)

e Proposal for a directive on the coordination of procedures for the award of public
supply contracts, public service contracts and public works contracts (10.05.2000)

e Proposal for a Directive on coordinating the procurement procedures of entities
operating in the water, energy and transport sectors (10.05.2000)

e Commission proposes to simplify and modernise the legal framework (10.05.2000)

Implementation of the new directives (Legislative package) - Legal
acts

¢ Commission Regulation (EC) No 1564/2005 of 7 September 2005 establishing
standard forms for the publication of notices in the framework of public procurement
procedures pursuant to Directives 2004/17/EC and 2004/18/EC of the European
Parliament and of the Council

T ) (2 (3] (0 T (e[ (] (6D ] (D[ ] (o) ] (] [0 (0 (6D )

e Commission Directive 2005/51/EC of 7 September 2005 amending Annex XX to
Directive 2004/17/EC and Annex VIII to Directive 2004/18/EC of the European

http://europa.eu.int/comm/internal_market/publicprocurement/legislation_en.htm 05/01/2006
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Parliament and the Council on public procurement
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e Decision 2005/15/EC on the detailed rules for the application of the procedure
provided for in Article 30 of Directive 2004/17/EC of the European Parliament and of
the Council coordinating the procurement procedures of entities operating in the water,
energy, transport and postal services sectors (7.1.2005)

T ] (] (3] (0 T (o[ (] (5D 1] (2] [ (o] (570 [0 ] <81 (62 (o]

Current Directives

e Directive 98/4/EC of the European Parliament and of the Council of 16 February 1998
amending Directive 93/38/EEC coordinating the procurement procedures of entities
operating in the water, energy, transport and telecommunications sectors

e European Parliament and Council Directive 97/52/EC of 13 October 1997 amending
Directives 92/50/EEC, 93/36/EEC and 93/37/EEC concerning the coordination of
procedures for the award of public service contracts, public supply contracts and public
works contracts respectively

e Council Directive 93/36/EEC of 14 June 1993 coordinating procedures for the award of
public supply contracts

e Council Directive 93/37/EEC of 14 June 1993 concerning the coordination of
procedures for the award of public works contracts

e Council Directive 93/38/EEC of 14 June 1993 coordinating the procurement procedures
of entities operating in the water, energy, transport and telecommunications sectors

e Council Directive 92/50/EEC of 18 June 1992 relating to the coordination of procedures
for the award of public service contracts

Consolidated Texts

e Council Directive 93/36/EEC of 14 June 1993 coordinating procedures for the award of
public supply contracts

e Council Directive 93/37/EEC of 14 June 1993 concerning the coordination of
procedures for the award of public works contracts

e Council Directive 93/38/EEC of 14 June 1993 coordinating the procurement procedures
of entities operating in the water, energy, transport and telecommunications sectors

e Council Directive 92/50/EEC of 18 June 1992 relating to the coordination of procedures
for the award of public service contracts

Directives on remedies

e Council Directive 92/13/EEC of 25 February 1992 coordinating the laws, regulations
and administrative provisions relating to the application of Community rules on the
procurement procedures of entities operating in the water, energy, transport and
telecommunications sectors

e Council Directive 89/665/EEC of 21 December 1989 on the coordination of the laws,
regulations and administrative provisions relating to the application of review
procedures to the award of public supply and public works contracts

Standard Forms Directive and CPV regulations

e Commission Regulation (EC) No 2151/2003 of 16 December 2003 amending
Regulation (EC) No 2195/2002 of the European Parliament and of the Council on the
Common Procurement Vocabulary (CPV)

e Commission Directive 2001/78/EC of 13 September 2001 on the use of standard forms

http://europa.eu.int/comm/internal_market/publicprocurement/legislation_en.htm 05/01/2006
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IP/04/150

Brussels, 3" February 2004

Public procurement: Commission welcomes
adoption of modernising legislation

The European Commission has welcomed the definitive adoption by the EU’s
Council of Ministers and the European Parliament of the legislative package
simplifying and modernising the public procurement Directives and adapting
them to modern administrative needs. The Council has formally endorsed the
text agreed in December 2003 in a conciliation procedure between its
representatives and those of the Parliament (see IP/03/1649). The Parliament
formally approved the conciliation text at its plenary session in Brussels on
29th January. The Directives, some of which were adopted in the 1970s and
last updated in the early 1990s, impose EU-wide competitive tendering for
public contracts above a certain value, transparency and equal treatment for
all tenderers to ensure that the contract is awarded to the tender offering
best value for money. The package of amendments was proposed by the
Commission in May 2000 (see IP/00/461). It will reduce red tape, set out
clearly, on the basis of European Court of Justice case-law, how social and
environmental criteria can be applied in awarding contracts and ensure that
contracting authorities and bidders can save time and money by using new
technology to manage the tendering process. The amended Directives will
shortly be published in the EU’s Official Journal and will then need to be
written into national law within 21 months of publication.

Internal Market Commissioner Frits Bolkestein said: "These reforms of public
procurement rules are crucial for Europe’s competitiveness. The modernisation
introduced by the legislative package will help build on the already huge savings the
existing Directives have delivered. The package brings in simplifications and
changes that those at the sharp end — contracting authorities and bidders - have
asked for. Taxpayers will win twice. Electronic procurement and simpler procedures
will bring administrative costs down. And more cross-border competition for contracts
will cut prices.”

Objectives of the legislative package

The legislative package, which was based on extensive consultations with
contracting authorities and businesses, has two main objectives. The first is to
simplify and clarify the existing Directives. The second is to adapt them to modern
administrative needs, for example by facilitating electronic procurement and, for
complex contracts, by introducing more scope for dialogue between contracting
authorities and tenderers in order to determine contract conditions.

With the objective of enhancing transparency in the award process and of combating
corruption and organised crime, the legislative package also includes measures
designed to make for greater clarity in the criteria determining the award of the
contract and the selection of tenderers.



A study published today by the Commission (see 1P/04/149) shows that public
procurement accounts for over 16% of the Union's GDP and that the existing public
procurement Directives have increased cross-border competition and reduced by
around 30% the prices paid by public authorities for goods and services. The study
also provides evidence that the implementation of the measures in the new
legislative package will deliver further gains.

The full texts of the legislative package as definitively adopted will be made available
at:

http://europa.eu.int/comm/internal _market/en/publproc/general/2k-461.htm




IP/03/1649

Brussels, 3™ December 2003

Public  procurement: Commission welcomes
conciliation @ agreement on simplified and
modernised legislation

The European Commission has welcomed the agreement reached in
Brussels on 2" December by representatives of the European Parliament
and the EU’s Council of Ministers, after a successful conciliation procedure,
on the legislative package simplifying and modernising the public
procurement Directives. The Directives impose competitive tendering for
public contracts, transparency and equal treatment for all tenderers to
ensure that the contract is awarded to the tender offering best value for
money. The package of amendments was proposed by the Commission in
May 2000 (see IP/00/461). The main point at issue was the circumstances in
which contracting authorities could take social and environmental criteria
into account in attributing contracts. This has now been resolved, on the
basis of recent case law from the European Court of Justice. Conciliation
procedures take place when the European Parliament, the Council and the
Commission have been unable to reach full agreement on a Commission
legislative proposal but where enough common ground exists to suggest
that such agreement might be achievable. The agreement reached by the
conciliation committee will now need to be ratified by a plenary session of
the Parliament and by the Council.

Internal Market Commissioner Frits Bolkestein said: "Europe needs these reforms of
public procurement rules and | trust the agreement will now be endorsed by the
Parliament and the Council. Public procurement accounts for around 14% of the
Union's GDP, so modernising it and opening up procurement markets across
borders is crucial to Europe's competitiveness, to giving taxpayers high quality and
good value for money and to creating new opportunities for EU businesses. The
compromise reached over award criteria is an acceptable one which allows national
authorities to use appropriate and objective environmental and social criteria
transparently for the public good, without creating scope for arbitrary and unfair
contract awards based on issues unconnected with the works or services to be
provided."

Objectives of the legislative package

The legislative package, which was based on extensive consultations with
contracting authorities and businesses, has two main objectives. The first is to
simplify and clarify the existing Directives. The second is to adapt them to modern
administrative needs, for example by facilitating electronic procurement and, for
complex contracts, by introducing more scope for dialogue between contracting
authorities and tenderers in order to determine contract conditions. The package
also excludes telecommunications, a sector now subject to effective competition,
from the scope of the legislation.



With the objective of enhancing transparency in the award process and of combating
corruption and organised crime, the legislative package also includes measures
designed to make for greater clarity in the criteria determining the award of the
contract and the selection of tenderers. It was principally over some of these
measures and in particular the ways in which social and environmental criteria can
be taken into account, that the conciliation procedure was necessary.

Social and environmental criteria

The text agreed takes current law as interpreted by the Court of Justice — in
particular in the "Finnish buses" case (C/513/99, see European Court of Justice
press release CJE/02/73) as its starting point. The Court ruled that the contracting
authority must award a contract to the tenderer whose tender is the most
economically advantageous, but that it may nevertheless take environmental
criteria (in the Finnish buses case, exhaust emissions and noise levels) into account
when deciding which bids to take into consideration (i.e. the awardcriteria), provided
that those criteria are expressly mentioned in the contract documents or the tender
notice, are connected with the subject-matter of the contract, do not give the
contracting authority an unrestricted freedom of choice, and comply with all the
fundamental principles of Community law, in particular the principle of non-
discrimination.

The text would also allow contracting authorities to require specific environmentally
friendly production methods - such as organic production for foodstuffs for schools.

Under the compromise text agreed, similar conditions would be attached to the use
of social criteria — in practice, that would mean, for example, that contracting
authorities could take into account, for the construction of a public building,
accessibility criteria for people with disabilities. In addition the text provides the
possibility of reserving contracts for sheltered workshops or sheltered employment
programmes for disabled people

The text would allow companies who have not complied with EU legislation in
economic, social or environmental fields to be excluded from tendering processes.

Electronic signatures

The text agreed encourages the use of electronic signatures and allows Member
States to require that electronically transmitted tenders be accompanied by the
electronic equivalent of handwritten signatures, that is, a "qualified electronic
signature". The integrity of data and the confidentiality of tenders are provided for
elsewhere in the Directives and do not depend on the choice of whether to require
electronic signatures and in which form.



C/03/352
Brussels, 2 December 2003

15379/03 (Presse 352)

Parliament-Council conciliation committee

Agreement on public procurement directives

The Council and the European Parliament meeting this evening in the Conciliation Committee' reached an
agreement on two proposals:

- Directive on coordination of procedures for the award of public supply contracts, public service
contracts and public works contracts ("classical" directive), and

- Directive on coordination of procurement procedures of entities operating in the water, energy,
transport and postal services sectors ("utilities" directive).

This agreement must be now endorsed by the Parliament (majority of votes cast) and the Council (qualified
majority voting procedure) for the Directives to be adopted.

In the context of a global compromise package, the Conciliation Committee settled all the questions arising
from the amendments adopted by the European Parliament in second reading. The agreement includes
notably:

On both Directives:

¢ Award criteria

This has been the core of the conciliation. The solution agreed on is based on the principle that the only
criteria retained are those which can be used efficiently and objectively because they are linked to the subject
matter of the contract. The agreement is focused on the following elements:

- A possibility for Member States to reserve certain contracts for "sheltered workshops";

- The non-respect of the Directives 2000/78/EC and 76/207/EEC on equal treatment of workers may be
considered as an offence concerning the professional conduct of the economic operator concerned;

- The production methods used by economic operators can be taken into account by the contracting
authority in the definition of environmental requirements contained in the technical specifications of
the contract;

- The contracting authority should, whenever possible, to lay down technical specifications so as to take
into account accessibility criteria for people with disabilities or design for all users. The technical
specifications should be clearly indicated, so that all tenders know what the requirements established
by the contracting authority cover.

The Conciliation Committee has 30 members: 15 members of the European Parliament and 15 representatives from the
Council. The meeting was co-chaired by Mrs. Charlotte Cederschiold, Vice-President of the European Parliament and Mr.
Rocco Buttiglione, Italian Minister of European Affairs.

Internet: http://ue.eu.int/
E-mail: press.office@consilium.eu.int

15379/03 (Presse 352) 1
EN




¢ Exclusion of electronic auctions for some contracts on works and complex services

The agreement reached provides that some contracts on works and complex services, such as those involving
an intellectual in -put, can be excluded from electronic auctions.

¢ Monitoring mechanisms

Recognising the importance of ensuring the effective implementation of the future legislation, the Council
and the European Parliament agreed to allow the Member States to appoint or establish an independent body
for ensuring an effective, available and transparent implementation of these legislation.

On the horizontal directive:

¢ Exclusion of contracts for the purchase of schoolbooks with fixed prices

A total exclusion of schoolbook contracts would also exclude competition on other issues than the price,
such as payment terms and delivery. This idea was finally rejected by the Conciliation Committee as
considered opposed to the whole ethos of these proposals.

The solution retained is that in the case of public service contracts, the award criteria should not affect the
application of national provisions on the remuneration of certain services such as those setting out a fixed
price for school books. Where the price is determined by regulatory means, the contracting authority
evaluates tenders on the basis of other criteria than the price.

¢ Qualification systems

Finally the Conciliation Committee decided not to introduce specific rules on qualification systems.

On the utilities directive:

¢ The most important point agreed regards the requests to the Commission to intervene in cases where
third countries do not comply with international labour standards in the field of procurement.

15379/03 (Presse 352) 2
EN



1P/00/461

Brussels, 10 May 2000

Public procurement: Commission proposes to
simplify and modernise the legal framework

The European Commission has adopted a package of amendments to
simplify and modernise the public procurement Directives. These Directives
impose competitive tendering for public contracts, transparency and equal
treatment for all tenderers to ensure that the contract is awarded to the
tender offering best value for money. Contracts for public works and for
purchases of goods and services by public authorities and public utilities
account for around 14% of the Union's GDP. The Lisbon European Council
acknowledged the importance of this Ilegislative package for the
competitiveness of European companies, effective allocation of public
resources, economic growth and job creation, and recommended its
adoption and implementation by 2002.

Internal Market Commissioner Frits Bolkestein said: "Public procurement in the
Union represents the equivalent of half the German economy, some €1 000 billion.
This package of amendments to the existing rules will open up all the benefits of the
Single Market to guarantee the competitiveness of companies, best value for money
for taxpayers and improved quality of public services. These amendments will enable
purchasers and suppliers to use computerised resources for all public procurement
procedures and so derive maximum benefit from electronic commerce. The
Commission has done its utmost to simplify these rules - the Council and the
European Parliament should do as much."

The legislative package adopted today has two objectives. The first is to simplify and
clarify the existing Community Directives, and the second is to adapt them to modern
administrative needs in an economic environment that is changing as a result of
things such as liberalisation of telecommunications or the transition to the new
economy. With the object of enhancing transparency in the award process and of
combating corruption and organised crime, the legislative package also includes
measures designed to make for greater clarity in the criteria determining the award of
the contract and the selection of tenderers.

Simplification: making the texts clearer and more comprehensible

Simplification is an essential feature of the legislative package. The aim is to make
the Directives easier to understand for everybody who is involved in public
procurement, either as a buyer or as a supplier. The following examples illustrate this
simplification effort:

- The three old Directives, covering supplies, services and works, are to be
consolidated and recast in a single coherent text, which should make it possible
to reduce the number of articles by nearly a half.

- The new provisions are presented in a more user-friendly manner: they have
been set out in such a way as to reflect the normal order of an award procedure.



- The new structure and the new provisions are designed to guide users through
all the stages of the award procedure.

- The thresholds which determine the application of the new instruments are also
to be simplified and will be expressed in euros instead of special drawing rights.

Modernisation and flexibility: award procedures adapted to the needs
of a modern administration and the new economy

One of the recurring demands during the consultations conducted by the
Commission in preparing the proposals it adopted today was the modernisation of
award procedures to adapt them to the administrative requirements of the 21st
century. The new proposals accordingly relax some of the provisions which were
considered too inflexible to achieve the objective of best value for money. The
following examples illustrate the adjustments proposed:

- For complex contracts, new procurement arrangements would allow a
"dialogue" between awarding authorities and tenderers to determine the
contract conditions; the new procedure would offer guarantees that the
principles of transparency and equal treatment would not be adversely affected
by this "dialogue”.

- In order to enable administrations to benefit from economies of scale flowing
from a long-term procurement policy and to guarantee security of supply and the
necessary flexibility for recurring purchases, the new proposals are more flexible
in the approach to standard-form contracts.

- Public-sector buyers would enjoy more flexibility in defining the purpose of the
contract: under the new provisions public-sector purchasers could specify their
requirements in terms of performance and not only in terms of standards.

Modernisation also means adjusting procedures to an economic environment that is

changing. Although the present Directives were updated in the 1990s, they do date

back to the 1970s. A response was therefore needed to changes resulting from
things such as the information technology revolution or the liberalisation of
telecommunications. The following examples illustrate this modernisation:

- The use of information technologies in public procurement is a vital factor in
helping the public authorities to adapt to the changing environment and to make
for more effective procurement. For this reason the legislative package is
designed to encourage the public authorities to make greater use of electronic
means, for instance by shortening the time taken to publish notices or the
tendering period in certain circumstances.

- As a result of liberalisation and effective competition in telecommunications, the
new provisions exclude this sector from the directive which used to apply to it.

- In anticipation of similar developments in other sectors, such as electricity or
water, the legislative package provides a mechanism for excluding them once
liberalisation and effective competition are a reality.

The Commission’s proposals derive directly from the action plan it adopted in 1998

to redynamise European public procurement policy (see 1P/98/233). This action plan

was adopted after the Commission had conducted wide-ranging consultations of the
principal political and economic actors which highlighted the need to simplify and
clarify the present legal framework while maintaining its stable foundations.
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Key Documents

e Thresholds (22.12.2005)

o New thresholds enter into force from 1st January 2006. For the member States
that have transposed the directives 2004/17/EC and 2004/18/EC these are laid

down in Regulation 2083/2005 of 19 December 2005.
[ce] [de] [de] [et] [e] [er] [es] [fr] [it] [1w] [1t] (][] [e] (] [s] [<1] [F] [s]

o The corresponding values in the national currencies other than euros of these
thresholds are given in a Communication which can be consulted here:

Lcs] [de] [de] [et] [e] fer] [es] [fr] [it] [1w] [1#] [h] (o] [e1] [t] [z [s] [F] [s]

o New values for the thresholds laid down by the outgoing legislation (Council
Directives 92/50/EEC, 93/36/EEC, 93/37/EEC and 93/38/EEC) have also been
published and can be consulted at the following link:

Lcs] [de] [de] [et] [e] [er] fes] [fe] [3#] (] [1t] [t [o] [e] [et] [ [<1] 0] [s]

o These thresholds will be applied, from 1st January 2006 until 31 January 2006 in
the Member States that have not transposed directives 2004/17/EC and
2004/18/EC.

e Buying green: how public authorities can help save the environment and
taxpayer’s money (26.10.2004)

o Buying green! A Handbook on environmental public procurement
o Press release

¢ Communication from the Commission - List of services regarded as excluded
from the scope of Directive 93/38/EEC (pursuant to Article 8 thereof)
30.04.2004)
(2] [de] [=l] [en] [es] [F] [it] [w] [pt] (7] (]

e Interpretative communication of the commission on the Community law
applicable to public procurement and the possibilities for integrating social
considerations into public procurement (15.10.2001)

o Communication
o Press release
o Frequently asked questions

e Commission interpretative communication on the Community law applicable
to public procurement and the possibilities for integrating environmental

http://europa.eu.int/comm/internal_market/publicprocurement/key-docs_en.htm 05/01/2006
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considerations into public procurement (05.07.2001)

o Communication
o Press release
o Frequently asked questions

e Commission confirms EU rules apply to concessions to run public services
(04.05.2000)

o Communication
o Press release

¢ Communication from the Commission - List of services regarded as excluded
from the scope of Directive 93/38/EEC (pursuant to Article 8 thereof)
(03.06.1999)

o Communication

@ Contacts

+*

Last update on 03-01-2006

http://europa.eu.int/comm/internal_market/publicprocurement/key-docs_en.htm 05/01/2006
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Important legal notices
Environment ' ) 1/ English

EUROPA > European Commission > Environment > Green Public Procurement

Background

Legal Framework

Handbook on environmental
public procurement

Putting GPP into practice

Guidelines

GPP and other
environmental initiatives

Media and Events

Studies and projects

FAQ

Useful links

http://europa.eu.int/comm/environment/gpp/guidelines.htm

Contact | Search on EUROPA
Glossary | Site Map | Index | FAQ @

Who's who Policies Integration Funding Resources

Green Public Procurement
Guidelines

e Guidelines on Greening Public Procurement by using the
Leaflet, Eco-label and GPP

e Environmental Database
¢ Handbook on green public procurement

Ecolabels

European Eco-labels and national ecolabels can be very use
authorities because they provide authorities with technical spe
can be cut and pasted into the tender documents.

However, this can only be done with ecolabel specifications wt
established through large stakeholder consultation procedures
sufficient public, transparent and non-discriminatory character

According to the new public procurement directives informatio
labels is permitted to be used in procurement procedures if th
following conditions:

e the specifications are appropriate to define the characte!
supplies or services that are the object of the contract,

e the requirements for the label are drawn up on the basis
information,

e the labels are adopted using a procedure in which all stz
government bodies, consumers, manufacturers, distribu

environmental organisations can participate, and
e they are accessible to all interested parties.

Also, contracting authorities cannot require the purchased pro
bear the ecolabel as such, but they can only request complian
with underlying technical specifications.

The Ecolabel will be allowed as a way of proving compliance w
specifications. But, of course, contracting authorities should al
complying with the underlying technical specifications but not

In example, the European "Flower" is awarded by an indepenc
only to products that meet a set of strict environmental and pi
that take into account the full life cycle of the product. These «
with full stakeholder participation and cover some twenty proc
as textiles, paints, paper products, detergents, household app
several other new product groups under development. The sct

05/01/2006
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covers services, and criteria for the first service group, tourist
are already available.

The Commission has issued "Guidelines on greening public prc
using the European eco-label criteria” (November 2001). This
informs public and private procurement officers about the pos:
"greening"” their procurement via the European eco-label and i
respecting current European legislation related to public procu

Below you can download a document entitled "Guidelines on g
procurement by using the European eco-label criteria" (Noven
of the official EU languages.

[n] =] (pdf ~26K exce
Environmental Product database

This data base groups together in one web-site information on
product criteria, such as those used by eco-labelling and envir
declaration schemes, in order to provide corporate and public
background information on what criteria are relevant for a par

It is aimed at providing environmental information on 100 Pro
groups. It contains layered information (for example: Office pi
copying paper). It contains basic information, such as: is ther
what are the main environmental aspects, what could be inclu
specifications? It is aimed at both corporate and public purcha

The database can be consulted at the following address:
http://europa.eu.int/comm/environment/green_purch

Handbook on green public procurement

The principal aim of the Handbook
is to explain in concrete and non legal terms
use of best practice examples- how public purchasers can inte
environmental considerations into public procurement procedt
it clarifies the legal possibilities created by the new public proc
directives which allow for environmental considerations in tect
specifications, selection and award criteria and contract perfor
takes into account the most recent jurisprudence of the Court
field.

The Handbook is a strong promotional tool and is primarily ain
authorities at all administrative levels all over the European Ui
expected that, by clarifying the existing legal possibilities, "gre
procurement will become more attractive to contracting autho
annually spend between 14 and 16 % of EU GDP.

It should be of particular use to local authorities, as they do ni
access to a good range of legal and environmental advice.

The Handbook is a working document of the Commission servi
translated in all official languages and published in book forme
It will be possible to download it from the EUROPA website.

http://europa.eu.int/comm/environment/gpp/guidelines.htm 05/01/2006
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Buying green!

"y iRmmertal A puble prvormermmt

| PR —

e Press Release (Word format)

Last update: Friday, December 23, 2005

E-mail this page | Glossary | Site Map | Index | FAQ | Top

http://europa.eu.int/comm/environment/gpp/guidelines.htm 05/01/2006
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Important legal notices
. d % .
R Ll : 2 ; .
S Environment ' English
Contact | Search on EUROPA
Glossary | Site Map | Index | FAQ |quick sea

EUROPA > European Commission > Environment > Eco-label

Nev

Who's who Policies Integration Funding Resources Den

Welcome Latest News

Welcome to the European becember 2005

Union Eco-label Homepage

e New web-based tool for textile

* ) applicants
* * The Flower is the e 2005 campaign promoting the
* * symbol of the Flower in France
* € * European'Eco—label e Promotion of the EU Eco-label at
* 4 — Yyour guide to Fairs

greener products
and services.

* oy x
‘("- It is a voluntary scheme

November 2005

e FEuropean Quality and Flower Week
in Poland - conference and
promotion of the EU Eco-label

designed to encourage
businesses to market
products and services that
are kinder to the environment e Australian wool adopts the EU Eco-
and for European consumers label

- including public and private

purchasers - to easily identify them.
October 2005

e Awareness Workshop on the
Implementation of the Eco-label

You can find the Flower throughout the European Union Scheme
as well as in Norway, Liechtenstein and Iceland. The )
European Eco-label is part of a broader strategy aimed e Italian lab ready to perform Eco-

at promoting sustainable consumption and production. label tests for appliances

® A tool for Green Public Purchasing in
the Netherlands

New pages

September 2005
e Green events - a new page on how the EU Eco-

label contributes in greening major sports events e Opening session on the Eco-label

for campsite service at the Camp
Ground fair in Friedrichshafen

® Fairs - information on the Eco-label at fairs for
consumers and producers

® GPP - link to our new GPP web page e Workshop on "the EU Eco-label and
the development of sustainable

Heat pumps - work on the new product group
criteria development

Printed paper - work on the new product group
criteria development

Revision of the Eco-label scheme you can find
here the interim report of the evaluation project

tourism:operational implementation
in tourist accommodation services"

e Mourne launches new sustainable
tourism manual for business

August 2005

http://europa.eu.int/comm/environment/ecolabel/index_en.htm 05/01/2006
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contracted which is being carried out by an external
consultant on both the EMAS (part 1) and Eco-label e Fashion retailer H&M has been

schemes (part I1). awarded the Flower!

® Best labelling options

® Permanent European Eco-label
museum

July 2005

® Promoting the Flower at the Eco-

Efficienfy Biennal in Turin in May
2005

e Award ceremony in Finland for the
first Flower-labelled lubricant in
Europe

e First Eco-label awards for the new
Campsites services

June 2005

e Promotion of the EU Eco-label at
PLMA fair

e Flower Week campaign participates
in ACT2005

May 2005

® Eco-labelled shoes in Spain

e Tourism convention in Turin

April 2005

® Autogrill - portrait of a buyer of
eco-labelled products

e First hotel to be awarded the Flower
in Portugal

March 2005

e Win a weekend at an eco-labelled
hotel!

® "Flowering of eco-fashion" gets 55
million viewers

o XENIA fair for tourist accomodation

February 2005

e First Flower licences in Hungary,
Poland, Lithuania and Czech
Republic

® Meet the Eco-label team at the ITB
and BIT tourism fairs

January 2005

e More than 225 companies now have
the Flower

http://europa.eu.int/comm/environment/ecolabel/index_en.htm 05/01/2006
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® |ubricants criteria adopted

December 2004

® Tourist accommodation services:
growing success

® The Flower week in Finland

November 2004

® LIFE "ShMILE" project launched!

® Project to promote the Eco-label for
footwear

October 2004

e European Flower week in Belgium

e FEuro Info Centre Network and first
Eco-label promotional campaign

September 2004

e Canadian company Cogent
Environmental Solutions awarded
Flower for "ECOgent"

August 2004

e Buying green - Handbook on
environmental public procurement
now available

[Read all the news]

Last update: 26/12/2005

E-mail this page | Glossary | Site Map | Index | FAQ | Top

http://europa.eu.int/comm/environment/ecolabel/index_en.htm 05/01/2006
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The use of the European Eco-

label in Green Public
Procurement approaches
European Commission — DG Environment
With the support of GPP expert from BIO Intelligence Service
September 2005
1

€ pidle.
\‘ﬁ EU Eco-label and GPP

» Why is it worth doing green public procurement
(GPP)?
» Why is it easy to do it with the EU Eco-label?

» Practically, how can a purchaser use the EU Eco-
label in a call for tender?

» Success stories




P 6 ! biowmzr Introduction: increase of environmental
“""‘ damage and influence of products

» Our production, purchasing and consumption modes lead to
an increase in environmental damage.

» Two examples: 7o
Hot water, domestic electricity (excl.
15 % space heating)
Household
4433 450 heating

26 % | 52%
Transport of
persons PRODUCTS: production of
1960 1975 1980 1985 1989 19931995 1998 goods and services at
i . disposal
Evolution of the production of household o o )
waste in France (kg/inhab/yr) Repartition of greenhouse gases emissions in
Source : ADEME 2003 France from different economic sectors

Source : ADEME 2003

‘ﬂ What is Green Public Procurement ?

Basing all purchasing decisions and allocation of
contracts on environmental criteria along with
other criteria such as price and quality




;'é»'; N/, : .
2 & & biouer- What is the importance and the role of

\‘:“ public procurement ?

» Public procurement represents 16% of EU’'s GDP —
over 1 000 billion Euro

= Public procurement plays an important role in the
development of the market of products with reduced
environmental impacts

= Public authorities have to set the example in this field

» Publicly purchased items come from every sector of
the economy
= “From pencils to power stations”

{E’ * b|of:‘ How do Public Procurement Directives allow to
- take environmental considerations into account
g in call for tenders ?

» In March 2004, the Council and the European Parliament adopted
new public procurement directives clarifying how environmental
considerations could be integrated in the call for tenders.

» Public purchasers can take into account these environmental
elements when buying products, services or works.

» Generally speaking, environmental considerations can be placed
at the following stages of a call for tenders procedure:
= Definition of the subject of the contract
Technical specifications
Selection of the candidates
Award of the contract
Execution of the contract

(more information on http://europa.eu.int/comm/environment/green_purchasing/html/general/overview_en.cfm)
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*6 £ biog The easiest way to do Green Public
“"" Procurement: use the European Eco-label
#* . Y a .

» The EU Eco-label is an official label % € * e
managed by the European \ ;‘_ l
Commission which certifies that a [ - -
product or service is of good E ot 4
environmental quality and B
guaranteed technical performance /

» An eco-labelled product generates i l e, &
less environmental impacts on air,
water, soil and human health Use

» Throughout its life cycle, from raw
material extraction to end of life
(“from cradle to grave”) it e

» Added value: usage cost generally /
lower than average ap !

Example: life cycle of a detergent

: g bléi“ What could be the environmental
- benefits linked to the development of EU
‘ Eco-labelled products ?

» With only a modest 5% market share for EU Eco-labelled products in the
European Union, the savings compared to typically performing versions
(standard product) would be substantial :

RESOURCE SAVED /AVOIDED PER YEAR Amount saved per year
 Electricity 14,700,000 kwWh

* CO, produced from energy use 9,318,000 tonnes CO,
» Water use 12,285,000 million litres
* Reduced use of hazardous substances 13,800 tonnes

« Material savings (other than hazardous substances) 530,700 tonnes

» Reduced discharges to water 30,400 tonnes COD

* Reduced air pollution 17,500 tonnes pollutants

Source: « The Direct and Indirect benefits of the Eco-label », AEAT in Confidence, 2004
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. 8 & biog The EU Eco-label can be used to do

\‘:“ green public procurement

» Examples of successful call for tenders:

= “Communauté urbaine de Dunkerque”, France: use of
some EU Eco-label criteria in a call for tender of all-
purpose cleaners for the cleaning of public premises

= City of Angers, France: progressive use of the whole set of
EU Eco-label criteria for all-purpose cleaners in a 3-year
period of call for tenders for the cleaning of public premises

= French green building programme “HQE” recommends the
use of eco-labelled paints and varnishes for new public
buildings

b ! bioge What is the size of the market of
N European Eco-labelled products

» European Eco-Label
= 260 holders as of September 2005
= About 2 500 articles split in 23 product groups

300

m Number of companies
250 + —

O Millions of articles/items sold

200 +

150 —

100

50 —

1998 1999 2000 2001 2002 2003 10
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554 bioae What are the advantages of using the EU

a2

\‘:“ Eco-label in GPP approaches? (1/3)

=>»You do not have to be an expert in environmental issues
to do green purchasing

» The EU Eco-label is an official European recognition of the
ecological quality of a product

» The requirements for the award of the EU Eco-label relate to
both technical performance and environmental characteristics
of the product

» The EU Eco-label covers 23 product and service groups,
including products bought by public purchasers; cleaning
products, office equipment, DIY, tourist accommodations...

» European consensus on the scientific reliability of the criteria

11

;'é'; A -
biozz- What are the advantages of using the EU
\‘f Eco-label in GPP approaches? (2/3)

=>» You are sure of using a scheme that is fully compatible
with the Internal Market Principles
» The European Eco-label scheme is
= Public, transparent and non discriminatory

= Valid and identical throughout the European Union and
EEA countries

= Open to overseas products (guarantee to offer equal
opportunities to all competitors)

12
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6, bioze- What are the advantages of using the EU
("“ Eco-label in GPP approaches? (3/3)

=>» You directly know the minimum number of companies capable of
meeting your requirements. ‘

» On the Green Store : www.eco-label.com

The European
WeLCONME Eco-label catalogue

INFORMATION
» The EU Eco-label
» Frequent
questions
» Technical
information any country
» Product
categories
SEARCH France

» A product -
view Al

» A manufacturer

All purpose & Sanitary cleansrs

DISCLAIMER

SITEMAP

BRUNEL CHIMIE DERIVES All purpose & Sanitary cleaners France

CONTACT US CHIMIDTECHNIC all purpose & Sanitary cleaners France

Newsletter ERC N.¥. All purpose & Sanitary cleaners Belgiumn

KH Lioreda S.A all purpose & Sanitary cleaners Spain

LOBIAL all purpose & Sanitary cleaners France

o
NOYAMEX all purpose & Sanitary cleaners France
L

SALYECO s.a.r.l. all purpose & Sanitary cleaners France

13
]
* E‘ bl‘é"ﬂa‘ Practically, how can the European Eco-label
(ﬂ criteria can be used in a public call for tenders ?
(1/2)

» Inthe elaboration of the technical specifications

= |n order to define the characteristics of the products or
service considered,

= you can directly cut and paste the relevant EU Eco-label
criteria into the technical specifications

» The EU Eco-label will be allowed as a way of proving
compliance with the specifications.

» Remark: Contracting authorities cannot require tenderers to be
registered under a certain eco-label scheme.

14




* 6‘ blﬁ'g‘ Practically, how can the European Eco-label

"(;;_ criteria can be used in a public call for tenders ?
(1/2)

» Use of variants:
= |n order to have more flexibility, use variants when drafting the
technical specifications, e.g.:
« Variant 1: no environmental specification
» Variant 2: some EU Eco-label criteria
« Variant 3: all EU Eco-label criteria
» At the end of the call for tenders, the choice between standard
solutions and variants, between different variants and within a
given category of offers (e.g. within a given variant) must be
made in accordance with your award criteria (obligatorily the
most economically advantageous of the offers).

15

: 5‘ N
& biogu Example: call for tenders of all-purpose

("“ cleaners

» Go to the all-purpose cleaners page of the Eco-label web site:
www.europa.eu.int/ecolabel

Imporiart legal natices

Environment ' i :

EUROPA > European Commission > Environment > Eco-label Contact | Search on EUROPA
Gloszar v | Site Map | Index | FAQ g0
Who's who Policies  Integration Funding News &

Latest News
European Union Eco-label August 2005

e Fashion retailer H&M has been
awarded the Flawer!

e Flower is the symbol of the European Eco- O et (fbelling spdos
er products and
shers

e s Permanent European Eco-label
Hand dishwashing detergants el ]
Laundry datargents d to encourage businesses to July 2005
= are kinder to the environment
for European consumers - including public and private
hasers - to easily identify them. ® Promoting the Flower at the Eco-
Efficienfy Bisnnal in Turin in May
can find the Flower throughout the European Union as well as in 2005

Nurway Liechtenstein and Iceland, The European Eco-label is part
of a broader strategy aimed at promoting sustainable consumption
and production.

e Award ceremony in Finland for the
first Flawer-labelled lubricant in
Europe

AR & First Eco-label awards for the new

Campsites services




} A Summary of the cr|ter|a can be Check-list (for a first assessment only) E'“"“"'““””'”“'m
L - . Life Cycle Fiterion wpectations
found in the general description of — C,: - — 7 nanyet
the product group e ek e T T

R49, R5E, RE0-53, R51-53, RS9, RS0, 1, FBZ,
RE3 and FE4.

H 3 H H * Nomore than 10% (by weight) of YO C= with boiling point < 150°%C.
> The com p lete criteria are available in © Hodyes or coleuring agerz hih are not parmitad by Difectves 78/763/EEE and
O4/26/EEC, or are dassified wnh R50-5% or Rﬁ‘ 47 risk phrases according to Directive
67 i542/EEC and its amendmen:
a“ the EU |ang u ages o The product hall not b siaceiied wih Rt and/or R sk phrasas, aceording o Dire
67#543/EEC:, and shall not sontain any substances or ingredient exceeding 0.1% hyme\gm e
the final product that is elassited as FéZ andir RS risk phases (ay sause sensisation by
Innaition sndfor s sontaz
oGS Mt M e poduced orhandied Blloming he cade ofpracic ofthe
mtions! Fragranca &5 sechon. s partmas ContaNng e musks o poEsel: musks
o aiones
" et e
- "Keep away from children™
- "Donot mix different ceaners"
-"Do et inhale the spraved product” (for sprave).

EUROPA > European Commission > Environment > Eco-label > Product Groups:

[’ Consumer The following texts, r equivalert wxts, shall appear on the packaging:
inbrmation br o Theten "Proper dosage saves costs and minimises enironmanta| impacrs'
use | o Dosage
Vrho's who Policies  Integration L L e

 Foraonetyamd daanars farsankary faoltins mdlamon tha sy seall quardies fthe
product are needed
* Inbrmaton and labeling ofingredients according o EC Reguition N 64872004

= T o N oiaime of antiierobial acton
- \ [ PR | PR praa R FC e B st
i § equivalent o orbetter than that ofa market leading or generic
ek praduct, approved bya Competent Body, 25 well 32 battarthan pure water
=,

« Forallpumpose
dacumented

« For sanitary cleaning products and window elzaners, both calcium and fatremoving =ficts
g g - - 55 - must be documentzd

All purpose cleaners and cleaners fo « Trairing on detergents or profssional uses, induding step-bystep instrudtions %or proper
dilution, use, disposal and the use of equipment, shall be ofered for cleaning sta

Whatis the Eco-label 2

Hovr to apply 2 Here you will find:

= Endaflife Limitation ofthe + Crilical Diluion \lume toxioiy ( Dy
Marketing use ofaubstances - Al-purpiose cleaners: GOy <20 O00LAunetional unit (fu_= dosein g/ Lofwater).
Other Eco labels « (2 general description ¥ fhe product aroup harmul frthe - Cleanars fr snitary oifies: COigy < 100 00DLADDG 7 produe
aquatic ~Window deaners: COvey <5 DOOLD0G ofproduct
Product Groups « The producTorEnp definition snuironment o Toml g into accoune 3l
TPy phosphonss, £.0. phosphates and phasphonates):
esiprs Pinadde o (The revised criteria +3lid fram 30 March 2005 until 31 December 2008 - Ml-purpose deaners: P < 0 D2gnctional unit
Documents - Cleaners br sanitary fcliies: P < 10g/1009 of product
« an apphication pack to apply for the Flower ~Window dleaners: no phosphorus
. « Exchsuri under aerobic and
e Revision of the criteria + o APEDz and derivatives, EDTA, NTA.
. are et readil
 Wisitthe European eco-label catalogue to see which companies have been a1 LS
s Previous criteria valid fram 27 June 2001 until 26 June 2004 porenEIly i accumulaie
Endoflife Limitatin of + Sprays containing propellants shall not be used
packagnguase |« Flastcsstalbe mares according o Diecine SAR2IEC
e . ging parts shall
General description * Rerydod pacegiy el insanioyuth 150 14031
e csotnel Find here the new fact sheets in 2 languanes, please select the fact sheet in the |;  Your Compedent Sody wil infm you which Compliarce, MSOS of

e i b R e (memef test labocatoiies),
Tl T4r1

Tomarket your eco-labelled products use our free Green Store:

http: AAweew eco-label.com

Practically, how can the European Eco-label
criteria can be used in a public call for tenders ?
(2/2)

» The EU Eco-label can be used as a benchmark
against which to assess offers at the award stage.

» Example: call for tenders of light bulbs

The EU eco-label criteria for light bulbs require that they should
have an average life-span of 10 000 hours. When reflecting
this in a call for tender for light bulbs, 10 000 hours could be
set as the technical specification for the minimum life span,
and a bonus point could be given in the award criteria for
every 1000 hours over and above 10 000.

18
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‘ Success stories
-

» « Communauté urbaine de Dunkerque », France
» City of Angers, France

19

.S~ biozee « Communauté urbaine de Dunkerque »,
N France
Profile of the Communauté Urbaine de Dunkerque

» Group of 18 municipalities

» 212 241 inhabitants
» Number of employees : 1 319 agents

20

10



Ce b : :
2 S 2 DiOsmne « Communaute urbaine de Dunkerque »,

\5 = France

» Internal organisation
= Political act

» adoption of a ‘délibération’ relative to sustainable development in public
procurement

= General approach —
Research of N _ecological

envir =P alternatives —J=—Study of the
/isw)m:rrT offer

Demand of th? — —
purch{smg Setting of the market

department in function of the offer

» Categories of products concerned by GPP:

« Paper, cleaning products, electronic appliances, light bulbs and
phytosanitary products

21

« Communauté urbaine de Dunkergue »,
France

Example of atender of cleaning products

» Reasons for choosing this product category:
= Test tender (all purpose cleaners, window cleaners...)
= Existence of ecological criteria
» Identified environmental issues
= Limitation of water pollution
» Characteristics inserted in the technical specifications:
= High biodegradability rate
= Natural substances

= Limitation of the use of hazardous substances for the environment and
health (based on the DID-list)

22

11



\E bioze- « Communauté urbaine de Dunkerque »,
\(f‘ France

Example of a call for tender of cleaning products

» Used reference
= European Eco-label (some criteria)
» Demand of samples to test the efficiency of the products
» Results
= Necessity to divide the tender into lots, to ensure SMEs will answer

= No over-cost

= Very positive feedback from employees: efficiency and lack of
respiratory and skin irritations

23

City of Angers, France

Profile of the city of Angers
157 000 inhabitants
Number of employees : 2750 agents
Global budget of the city : 250 million euros

Green Procurement, as part of the Agenda 21, is
managed by the Directorate General, in partnership
with the Sustainable Development department, the
Public Procurement department and purchasing
directorates.

vV v Vv Vv

24

12
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"N\ - City of Angers, France

» Internal organisation
= Creation of working groups on every topic
= General methodology

Study of the offer
and discussion with

Researchof | | suppliers Analysis of
corre ing— | — ——_—financial
environ al issues \eqw

Needs aﬁalysi?

Analysis of suppliers’
potential progresses

» Categories of products concerned by GPP:

= School furniture, cleaning products, cleaning of public premises, textiles, school
supply, coffee, paper

25
T
b EQ." biokz _
\ P City of Angers, France
Example of a call for tender for cleaning services
» Reasons for choosing this product category
e Important consumption
< Existence of environmental criteria
» Identified environmental issues
= Mainly linked to the use of cleaning products:
< Limitation of the use of hazardous substances for the environment
and health
« Limitation of water pollution
< Reduction of packaging waste
26
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| City of Angers, France

Example of a call for tender of cleaning products

» Characteristics
* Use of products complying with the EU Eco-label criteria
» Example of reference used
* EU Eco-label
» Results
= The call for tender was fruitful.
= Progressive approach (3-year call for tender):
* Year 1: no ecological specification

e Year 2: use of 1 product complying with all EU Eco-label criteria
e Year 3: use of 2 products complying with all EU Eco-label criteria

27

» Public purchasers become actors of Sustainable
Development.

to the revised European Procurement Directives.
GPP in a practical way.

the EU Eco-label to do GPP.

bl Conclusion

» Itis possible to do Green Public Procurement thanks
» The European Eco-label makes it easy to implement

» The Success Stories demonstrate it is possible to use

28
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GUIDELINES ON GREENING PUBLIC PROCUREMENT BY
USING THE EUROPEAN ECO-LABEL CRITERIA
(November 2001)

Important: This note is primarily for use by the members of the European Union Eco-
Labelling Board. It can be used to inform public and private procurement officers about
the possibilities of “greening” their procurement via the European eco-label and its
criteria, while respecting current European legislation related to public procurement.

You are a public or private procurement officer? Yes.

fe

o

You wish to “green” your purchasing? Yes.

fe

o

The European eco-label can make this easyHow and why?

fe

o

You do not have to work out what makes a product green:

This has already been fully assessed at European level. Consultations on the eco-label
criteria involve the European Commission, the Member States, the national eco-label
authorities, industry, consumers, retailers, environmentalists, and many others. The final
eco-label criteria for each product group are established by a Commission Decision and
published in the Official Journal. They are therefore public, transparent and| non-
discriminatory. (They may be downloaded directly from the eco-label web-site at
“http://europa.eu.int/ecolabel”, or else may be obtained from any of the national
European Eco-label Competent Bodies — see contact information below)

SE

N




The EU eco-label is public, transparent and non-discriminatory:

The European eco-label is valid and identical throughout the European Union, as v
the EEA countries (Norway, Iceland, and Liechtenstein).

vell as

Overseas products can also be awarded the eco-label under exactly the same conditions as

EU products. There can therefore be no suggestion at any stage that you are

unfairly

favouring local or regional products. The European eco-label is fully compatible with the

Internal Market.

3

N

In taking into consideration a product that has been awarded the EU eco-label (o
that meets its criteria), you can be sure that you are referring to a product that is
greener than most others:

[

The criteria have a selective character, so that generally less than 30% of products on the

market can qualify.

fe

o

The simplest way to proceed:

Cut and paste the eco-label criteria for the product in question intoteblenical
specificationsof the call for tenders. You may download the eco-label criteria direg
from the eco-label web-site attp://europa.eu.int/ecolabel

Ctly

You must also make clear that you will accept as proof of compliance with these criteria:

- either a copy of contract allowing the company to use the eco-label an its
products,(Note if they already have the eco-label this means that the product has| been

checked by an independent third-party certifier, i.e. one of the European Eco
Competent Bodies set up in each Member Stétai will therefore not have to chec
any further).

- or documentation (test reports, declarations,...) showing compliance with
and all of the criteria.l this case it is up to you to check the evidence they provide \
with).

Important Note: In order to give yourself more flexibility (e.g. in case you mig
not receive any offers that meet all your environmental specificatiovs),ecommend
that you use the possibility of variants when drafting your technical specifications
Variant 1 should have your “minimal” (ie non-environmental) technical specificat
Your variant 2 should be variant 1 plus the eco-label criteria (i.e. minimal
environmental). Then if you receive one or more offer for variant 2 (minimal

Hlabel
K

each
you

yht

ons.
plus
plus

environmental) you may then choose the most economically advantageous of these. If
you do not receive any offers for variant 2, you may still choose the most economically



http://europa.eu.int/ecolabel

advantageous of the offers for variant 1 (minimal specifications).

For even greater flexibility, you may also wish to have other variants interme

diate

between variants 1 and 2. Depending on your constraints (eg budgetary), at the end of the

call for tendersyou are free to choose the most appropriate variantand within that
variant you must then choose the most economically advantageous of the offers.

SE

N

For which categories of products have EU eco-label criteria been established?

Washing machines, dishwashers, refrigerators, indoor paints and varnishes, soll

improvers, tissue paper, copying paper, laundry detergents, light bulbs, textile pra

ducts,

footwear, bed-mattresses, personal and portable computers, detergents for dishwashers,

hard surface cleaners and cleaners for sanitary installations, and hand dishw
detergents.

ashing

Work is being carried out to finalise criteria for tourist accommodation, furniture, TVs,

vacuum cleaners and hard floor coveringsee the eco-label web-site gat

http://europa.eu.int/ecolabfar full details and criteria).

fe

o

What you cannot do:

You cannot require that a product has been awarded the eco-label. You must treat
those products that meet all of its requirements (“are equivalent”) but have not
awarded the eco-label, as long as they are capable of submitting the necessary n
proof.

N

equally
been
1eans of


http://europa.eu.int/ecolabel

Can | put eco-label criteria in the award criteria of the call for tenders?

Yes, but not all, only those that give you directly an economic advantage (i.e. gene
but not always- those related to the product itself and not its production). The eco
advantage must be attributable to the product or service in question.

For exampleyou may include criteria related to the energy consumption of the pro
during its use phase, or related to the disposal costs of the product at the end of
You may not include in the award criteria an eco-label criterion that refers, for exan

rally —
nomic

duct
ts life.
nple,

to the emissions to air or water during the production of the product. Such criteria can

however be taken into account may when defining the technical specifications
above).

In generalit is simpler and clearer to use eco-label criteria in the technica
specifications (see above)making use of variants to give yourself the degree ¢
flexibility you require.

5 (see

fe

o

Where can | find more information?

Contact the European eco-label Competent Body in your cousgs the eco-label wel
site athttp://europa.eu.int/ecolabfer contact info)

o
1

SE

N
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EUROPA - Environment - The greening of public procurement - Green Purchasing

IMPORTAHNT LEGAL HOTICE: The information on this site iz subject to a diselaimer and a copyright notice.

European Green Procurement . Database

EUROPA > European Commission > Environment > Green Purchasing
About Green Purchasing

Themes covered
by the database

Cleaning products

and services

Clothing and
textiles

Construction and
building

Electrical
appliances and
electronics
Energy and water
supply
Gardening,
horticulture
Office purchasing
Personal care

Public health and
sanitary

Publications and
paper products

Telecommunication

Timber
Transport of

persons and goods

About the Database

Welcome to the frontpage of the products and
services database

The aim of the database is to provide public purchasers with objective and
scientifically accurate information on potential environmental criteria for their calls
for tender.

This database informs users about existing Eco-labels for the product groups they
are interested in, the main environmental issues and potential questions they can
ask suppliers.

The current database covers about 100 product or service groups of most
relevance to corporate and public purchasers.

Product and service groups are arranged in categories and a few themes or areas
of interest. Click on a theme to find more details.

See also the document for the tree structure of the themes, categories and groups
(2 [63 Kb], included in the database.

Caveats: This database is running in a trial period for twelve months. Comments
on the functionality of the database, on technical issues related to the product
groups, on the scope of the products and services included or on other issues are
all welcome. Please send them to the email box below. They will be taken into
account during the further development of the database.

During the trial phase, the database will only be available in English. However, it is
planned to extend the database into other EU official languages as it is further
developed.

http://europa.eu.int/comm/environment/green_purchasing/cfm/fo/greenpurchasing/index.cfm

Page 1 of 2

English

Contact | Search on EUROPA
Access the Database

Site map

05/01/2006



EUROPA - Environment - The greening of public procurement - Green Purchasing

Waste

Click on a theme to
display the categories
of product or service
groups covered in the
database, and to find
general information
on this theme.

@ search the
database

() search the site
o

If you are looking for a specific group of products or services, select it in the
dropdown list:

Product or Service Group

Remark concerning how to print the pages of this Web site:
To obtain good printed versions of the pages, you may chose the Landscape
mode.

For general comments, please send your message to the following address:
env-products-database@cec.eu.int

This database will be regularly updated and upgraded.
Last update: 21-01-2003

http://europa.eu.int/comm/environment/green_purchasing/cfm/fo/greenpurchasing/index.cfm

Page 2 of 2
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Structure of the database

CATEGORY

PRODUCTS AND SERVICES

The Greening of Public Procurement

Batteries

Batteries for consumer goods

Burners and
boilers

Combined oil-burner and boiler units
Atomizing oil burners
Fan-assisted gas burners

Cleaners

Detergents for manual use
Dishwashing agents

Pipe cleaners (plumbing)
Floor-cleaning products
Hand dishwash detergents
Laundry detergents
Sanitary cleaning products
All purpose cleaners
Mechanical washing aids
Toilet chemicals

Stain removers and bleaches
Sanitary paper products
Household and toilet paper

X X X X X X X X X X X X X

X X X X X

x

Clothing and
textile

Textile products
Clothes

Bedlinen and T-shirts
Bed mattresses
Hand dryers (cotton)
Footwear

X X X X X X

x

Building
materials

Building materials

Flooring

Textile floor covering

Glues for floor coatings

Wall coverings

Windows

Highly heat-insulating multi-layer window glass
Wood doors

Indoor paints and varnishes

Construction machinery

Bus-controlled devices for system engineering in buildings
Sanitary fittings

Hand showers

Pavement tiles

X X X X X X X X X X X X X X

x

BIO Intelligence Service, 2002
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38
39
40
41
42
43
44
45
46
47
48
49
50
51
52
53
54
55
56
57
58
59
60
61
62
63
64
65
66

CATEGORY

PRODUCTS AND SERVICES

Gardening
and
agriculture

Composters

Chain lubricants

Chain saws
Lawnmowers
Horticultural substrates
Soil improvers

Home
appliance

Refrigerators and appliances for cooling
Central heating systems
Hot-air hand driers
Washing machines
Dishwashers

Water heaters

Vacuum cleaners
Coffee makers

Coffee filters

Television sets
Video-recorders

Lights

Electronic ballasts for fluorescent lamps
Light sources
Light bulbs

Office
equipment
and furniture

Copiers

Fax equipment

Printers

Toner cartridges for printing and copying
Personal computers

Portable computers

Office chairs and other seating

Furniture (except chairs and other seating)
Fire extinguishers

BIO Intelligence Service, 2002

X X X X X X

x

X X X X X XX X XX X X X X X X X X
X

X X X X X X X X X[|X X X|IX X X X




67
68
69
70
71
72
73
74
75
76
7
78
79
80
81
82
83
84
85
86
87
88
89
90
91
92
93
94
95
96
97
98
99

Structure of the database

CATEGORY

PRODUCTS AND SERVICES

The Greening of Public Procurement

Office
supplies (not
paper
specific)

Text markers

Correction fluids

Writing instruments
Envelopes

Adhesive labels

Paper labels

Ring binders / organisers

X X X

Paper
products

Paper

Fine paper

Recycled paper

Copying paper

Printing paper

Writing paper

Newsprint for journals, magazines and catalogues
Publications (service)

Printed matter

Converted paper products
Products made of recycled paper

X X X X X X X X X X X|IX X X X X X X

X X X X X X X X X X X

Personal care
products

Nappies / diapers

Medical thermometers

Hand washing liquid

Shampoos and soap

Hand towel roll services

Hand dryers (paper)

Fabric towel rolls for use in towel dispensers

x

X X X X X
X

x

X X X X X

X X X X X X X

Energy

Gas-fired calorific-value plants

Transport

Goods transport (service)
Public transport (service)

Vehicles and
fuels

Commercial vehicles, municipal vehicles and busses
Car tyres

Car care products

Carwash installations (service)

Motor bicycles

X X X X X|X X

BIO Intelligence Service, 2002

3/4



100
101
102
103
104
105

106

107

108
109
110
111
112

Structure of the database

The Greening of Public Procurement
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Waste Rubbish bags X X X X
Container for used oil X X X X X
Container for glass X X X X
Waste glass collection (service) X X
Waste oil collection (service) X X X
Collecting and recovery centres for paper and paperboards X X X
(service)
End-of-use vehicle collection and decontamination centres X X X
(service)
Construction waste management and recycling centres X X X
(service)
Others Playthings for outdoor use X
Tickets for public transport X X
Guidelines for packaging X X
Transportation packaging X X
Cooling and insulating liquids X

BIO Intelligence Service, 2002
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Brussels, 26 August 2004

Buying green: how public authorities can help save
the environment and taxpayer’s money

The European Commission has produced a Handbook on Green Public
Procurement. It explains in clear, non-technical terms how public
purchasers, such as schools, hospitals and national and local
administrations, can take into account the environment when buying goods,
services and works. Each year public authorities spend some 16% of EU
GDP, around €1,500 billion, on goods, services and works. If they opt for
environmentally sound goods, services and works, they will help the EU
reach sustainable development. Green purchasing increases demand for
green goods, encourages green production and helps environmentally
friendly technologies conquer the market. It also considers efficient use of
energy and resources as well as waste prevention, thus contributing to
saving taxpayer's money. The new Handbook gives best-practice examples
and provides advice all along the steps of a procurement procedure.

Margot Wallstrém, Commissioner for the Environment, said: “Public authorities have
enormous purchasing power. If, for example, all public authorities in the Union
switched to green electricity, it would save 60 million tonnes of CO2, or 18% of the
EU’s Kyoto commitment on cutting greenhouse gas emissions by 2012.”

Frits Bolkestein, Internal Market Commissioner , said: “This Handbook provides clear
and practical guidance to local, regional and other contracting authorities in the
process of dealing with the new possibilities created by the new public procurement
Directives. With this Handbook we respond to the needs of all these authorities to
take action to protect the environment by using public demand. | hope that the
Handbook will also encourage the sharing of best practices and experiences to
further green procurement policies. In this respect, the Handbook already presents
practical examples taken from a wide range of authorities across the EU.”

Towards green public procurement

The EU's new Public Procurement Directives, formally adopted on 31 March 2004
(see 1P/04/150), make clear that public authorities can in many different ways adopt
environmental considerations into their procurement procedures. Yet a recent study
examining procurement practices in the EU15 Member States shows that only 19%
of all public administrations undertake a significant amount of green purchasing (by
using environmental criteria in more than half of their purchases). Major barriers are
the lack of knowledge to set the right environmental criteria in tender documents,
budgetary constraints due to the often higher “up front” price of green products and
services, and legal uncertainty.



The Handbook seeks to help overcome these barriers: it explains in clear, non-
technical terms how to introduce environmental considerations in the different stages
of a procurement procedure. It insists on the importance of taking into account the
life-cycle cost of the purchased products, services and works, and it refers to an
online database which gives environmental information on some 100 products and
services (see
http://europa.eu.int/comm/environment/green_purchasing/cfm/fo/greenpurchasing/index.cfm).
It also points to valuable information on many national websites and databases and
to technical specifications of European and national eco labels.

The Handbook and further information can be found at:
http://europa.eu.int/comm/internal_market/publicprocurement/key-docs _en.htm
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Communication from the Commission pursuant to Article 8 of Directive 93/38/EEC

List of services regarded as excluded from the scope of Council Directive 93/38/EEC of 14 June
1993 coordinating the procurement procedures of entities operating in the water, energy, trans-
port and telecommunications sectors (') pursuant to Article 8 thereof

(2004/C 115/03)

(Text with EEA relevance)

Directive 93/38EEC is applicable in particular to contracts awarded by telecommunications operators;
however its constraints are no longer justified where there is effective competition after the liberalisation of
this sector. For this purpose Article 8 of the Directive lays down that where there is effective competition
in the telecommunications services market, procurements for the provision of these services may be
exempted from the scope of the Directive. In its Communication on public procurement in the European
Union (%), the Commission indicated that it would examine whether this Article could be applied.

In a Communication published on 3 June 1999 in the Official Journal of the European Communities (*), the
Commission provided, for information purposes, a list of telecommunications services regarded as excluded
from the scope of Directive 93/38/EEC by virtue of Article 8 thereof. This list was based on the competi-
tive situation, as referred to by the Court of Justice of the European Communities in its judgment of 26
March 1996 in Case C-392/93 The Queen v. HM Treasury, exparte British Telecommunications plc (%), in
connection with the interpretation of the same article in the precedent directive (°), which existed at that
time. The Communication stated that the list would be updated according to developments in the condiA--
tions of effective competition in telecommunications markets in question.

Subsequently, the Commission submitted to the European Parliament and to the Council a proposal for a
directive coordinating the procurement procedures of entities operating in the water, energy and transport
sectors (°). This proposal excluded the telecommunications sector as a relevant activity since it was no
longer necessary to regulate purchases by entities operating in this sector. It was consequently proposed
that the exclusion comes into force simultaneously in all Member States, since the Commission, when
adopting its proposal in May 2000, was certain that rapid progress following liberalisation would continue
and produce effects before the proposal could come into force.

The Commission also submitted to the European Parliament and to the Council a proposal for a directive
on the coordination of procedures for the award of public supply contracts, public service contracts and
public works contracts (). In view of the situation of effective competition in the telecommunications
sector following the implementation of the Community rules aimed at liberalising that sector, public
contracts relating to telecommunications are to be excluded from the scope of this Directive whenever
they are awarded with the principal purpose of enabling contracting authorities to carry out specific activ-
ities in the telecommunications sector.

(") OJ L 199, 9.8.1993, p. 84. Directive as last amended by Directive 98/4/EC (O] L 101, 1.4.1998, p. 1).

(*) Public Procurement in the European Union, Communication of the Commission 11.3.1998, COM(98) 143 final.

() ‘List of services regarded as excluded from the scope of Council Directive 93/38/EEC of 14 June 1993 coordinating
the procurement procedures of entities operating in the water, energy, transport and telecommunications sectors
pursuant to Article 8 thereof, Communication from the Commission pursuant to Article 8 of Directive 93/38/EEC
(0] C 156, 3.6.1999, p. 3).

() [1996] ECR I-1631.

() Council Directive 90/531/EEC of 17 September 1990 on the procurement procedures of entities operating in the
water, energy, transport and telecommunications sectors (O] L 297, 29. 10. 1990, p. 1).

(®) Proposal for a directive of the European Parliament and the Council coordinating the procurement procedures of

entities operating in the water, energy and transport sectors, COM(2000) 276 of 10 May 2000 (O] C 29E,

30.1.2001, p. 112).

Proposal for a directive of the European Parliament and of the Council on the coordination of procedures for the

award of public supply contracts, public service contracts and public works contracts, COM(2000) 275 of 10 May

2000 (O] C 29E, 30.1.2001, p. 11).

-
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On 31 December 2000, the last additional implementation period granted to a Member State () for full
liberalisation of the telecommunications market has elapsed, which now formally completes the liberalisa-
tion process in all 15 Member States.

Moreover, in its Sixth Report on the Implementation of the Telecommunications Regulatory Package (),
the Commission noted the progress achieved by the Member States in implementing the legislative frame-
work underpinning the full liberalisation of telecommunications markets. In particular, it noted that the
national regulatory authorities are applying the key regulatory principles of the current framework and are
active in opening up the market to competition. Liberalisation has now occurred in the telecommunica-
tions sector and effective competition exists in all Member States, as indicated in the annexes to the sixth
report.

On 2 January 2001, the Regulation of the European Parliament and of the Council on unbundled access to
the local loop (°) entered into force. This regulation sets out the obligations on notified operators and on
national regulatory authorities to ensure the provision of unbundled access to the local loop in order to
promote and to enforce further competition in voice tele-phony and data services. Its provisions are
directly applicable in all 15 Member States.

In a notice published on 13 March 2002 in the Official Journal of the European Communities (*), the Commis-
sion invited the contracting authorities in the telecommunications sector in Greece, Luxembourg and
Portugal to inform it, under Article 8(2) of Directive 93/38/EEC, of which of the remaining telecommuni-
cations services they considered to be excluded from the scope of that Directive, pursuant to its Article
8(1), given that other entities were free to offer the same services in the same geographical area under
essentially identical conditions (°).

Since the regulatory framework for telecommunications had been successful in creating the conditions for
effective competition in the telecommunications sector during the transition from monopoly to full compe-
tition, the European Parliament and the Council adopted a new regulatory framework for electronic
communications networks and services (°), which replaced the former one by 25 July 2003 (') and 31
October 2003 (¥) respectively.

On 31 March 2004, the European Parliament and the Council adopted the legislative package on public
procurement (°), which excludes telecommunications, as a sector now subject to effecA-tive competition,
from the scope of the legislation (*?).

(") Commission Decision 97/607/EC (O] L 245, 9.9.1997, p. 6).

() Communication from the Commission to the European Parliament, the Council, the Economic and Social Committee
and the Committee of the Regions, COM(2000) 814 of 7 December 2000.

(*) Regulation (EC) No 2887/2000 of the European Parliament and of the Council of 18 December 2000 on unbundled
access to the local loop (O] L 336, 30.12.2000, p. 4).

(*) Notice to contracting authorities in the telecommunications sector in Greece, Luxembourg and Portugal (2002/C
64/07) (O] C 64, 13.3.2002, p.10).

(*) One contracting entity from the Member States concerned replied to the Commission’s invitation.

() Directive 2002/19/EC of the European Parliament and of the Council of 7 March 2002 on access to, and intercon-
nection of, electronic communications networks and associated facilities (Access Directive) (O] L 108, 24.4.2002, p.
7); Directive 2002/20/EC of the European Parliament and of the Council of 7 March 2002 on the authorisation of
electronic communications networks and services (Authorisation Directive) (O] L 108, 24.4.2002, p. 21); Directive
2002/21/EC of the European Parliament and of the Council of 7 March 2002 on a common regulatory framework
for electronic communications networks and services (Framework Directive) (OJ L 108, 24.4.2002, p. 33); Directive
2002/22[EC of the European Parliament and of the Council of 7 March 2002 on universal service and users’ rights
relating to electronic communications networks and services (Universal Service Directive) (O] L 108, 24.4.2002, p.
51); Directive 2002/58/EC of the European Parliament and of the Council of 12 July 2002 concerning the processing
of personal data and the protection of privacy in the electronic communications sector (Directive on privacy and
electronic communications) (OJ L 201, 31.7.2002, p. 37).

() Articles 26 to 28 of the Framework Directive.

() Article 19 in conjunction with Article 17(1) of the Directive on privacy and electronic communications.

() Directive 2004/17/EC of the European Parliament and of the Council of 31 March 2004 coordinating the procure-
ment procedures of entities operating in the water, energy, transport and postal services sectors; Directive
2004/18/EC of the European Parliament and of the Council of 31 March 2004 on the coordination of procedures for
the award of public works contracts, public supply contracts and public service contracts.

(") Articles 3 to 7 of Directive 2004/17EC no longer include telecommunications as a relevant activity; see also Articles

13, 57 and 68 of Directive 2004/18/EC.
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In view of the above, the Commission is publishing, for the purposes of information, the folA-lowing list
of telecommunications services regarded as excluded from the scope of Directive 93/38/EEC by virtue of
Article 8 thereof. The list provides an update of the aforementioned communication according to develop-
ments in the conditions of effective competition in the telecommunications markets in question.

The effect of the applicability of Article 8(1) is that purchases for the provision of teleccomA-munications
services within all 15 Member States will no longer be subject to the detailed provisions of that Directive.

The categorisation of the services has been done to facilitate the task of analysing competition and to help
industry understand the practical impact of telecommunications liberalisation on the application of
procurement rules. Taken together, the Commission considers that these categories cover all of the tele-
communications services referred to in Article 1(14) and (15) of Directive 93/38/EEC and comply with the
terminology used in Art. 1(4)(c)(ii) of that Directive.

Categories of services exempted Geographical areas concerned

Public fixed telephony All 15 Member States (Belgium, Denmark, Germany, Greece, Spain,
France, Ireland, Italy, Luxembourg, Netherlands, Austria, Portugal,
Finland, Sweden, United Kingdom)

Public mobile telephony All 15 Member States (Belgium, Denmark, Germany, Greece, Spain,
France, Ireland, Italy, Luxembourg, Netherlands, Austria, Portugal,
Finland, Sweden, United Kingdom)

Satellite services All 15 Member States (Belgium, Denmark, Germany, Greece, Spain,
France, Ireland, Italy, Luxembourg, Netherlands, Austria, Portugal,
Finland, Sweden, United Kingdom)

Transmission of data/value-added services (tele- | All 15 Member States (Belgium, Denmark, Germany, Greece, Spain,
phone cards, Internet, call-back conA-nection) | France, Ireland, Italy, Luxembourg, Netherlands, Austria, Portugal,
Finland, Sweden, United Kingdom)
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Communication from the Commission pursuant to Article 8 of Directive 93/38/EEC

Official Journal C 156 , 03/06/1999 P. 0003 - 0004

Communication from the Commission pursuant to Article 8 of Directive 93/38/EEC
(1999/C 156/03)
(Text with EEA relevance)

List of services regarded as excluded from the scope of Council Directive 93/38/EEC of 14
June 1993 coordinating the procurement procedures of entities operating in the water,
energy, transport and telecommunications sectors pursuant to Article 8 thereof

Directive 93/38/EEC is applicable in particular to contracts awarded by telecommunications
operators; however, its constraints are no longer justified where there is effective competition
after the recent liberalisation of this sector. For this purpose Article 8 of the Directive lays
down that where there is effective competition in the telecommunications services market,
the procurements for the provision of these services may be exempted from the scope of the
Directive. In its communication on public procurement in the European Union(1) the
Commission indcated that it would examine whether this Article could be applied.

In a notice published on 2 September 1998 in the Official Journal of the European
Communities(2), the Commission invited contracting entities in the telecommunications sector
to notify it, under Article 8(2) of Directive 93/38/EEC, of any telecommunications services
they regarded as excluded from the scope of that Directive, pursuant to Article 8(1) thereof,
on the ground that other entities were free to offer the same services in the same
geographical area and substantially under the same conditions(3).

Moreover, in its fourth report on the implementation of the telecommunications regulatory
package(4), the Commission noted the progress achieved by the Member States in
implementing the legislative framework underpinning the full liberalisation of
telecommunications markets. In particular, it noted that the national regulatory authorities
are operational in all Member States and have started to apply the principles set out in the
regulations.

The analysis of the declarations of exemption from the contracting entities was based, on the
one hand, on the factors submitted by the operators as indicating the existence, as a matter
of law and of fact, of a competitive situation as referred to by the Court of Justice of the
European Communities in its judgment of 26 March 1996 in Case C-392/93 The Queen v. H.
M. Treasury, ex parte British Telecommunications plc(5) in connection with the interpretation
of the same article in an earlier directive(6) and, on the other, on the progress achieved by
the Member States in implementing the regulations on telecommunications and the tangible
results in the Member States' telecommunications markets of effective application of the
measures transposed into national law, as indicated by the data contained in the
aforementioned fourth report. Liberalisation has now occurred in the telecommunications
sector and effective competition exists in most Member States, despite the fact that some
Member States still benefit from transitional periods as regards the implementation of the
telecommunications regulatory package.

In view of the above, the Commission is publishing, for information purposes, the following
list of telecommunications services exempted from the scope of Directive 93/38/EEC by virtue
of Article 8 thereof. The list will be updated according to developments in the conditions of
effective competition in telecommunications markets in question. The effect of the
applicability of Article 8(1) is that purchases by the entities providing an excluded service
within the geographical area concerned will no longer be subject to the detailed provisions of
the Directive.

The categorisation of the services has been done to facilitate the task of analysing

http://europa.eu.int/eur-lex/lex/LexUriServ/LexUriServ.do?uri=CELEX:31999Y0603... 05/01/2006
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competition and to help industry understand the practical impact of the telecommunications
liberalisation on the application of procurement rules. Taken togehter, the Commission
considers that these categories cover all of the telecommunications services referred to in
Article 1(14) and (15) of the Directive and comply with the terminology used in Article 1(4)(c)
(ii) of that Directive.

>TABLE>

(1) "Public procurement in the European Union", Communication of the Commission of 11
March 1998 (COM(1998) 143 final).

(2) Notice to contracting entities in the telecommunications sector (98/C 273/07) (OJ C 273,
2.9.1998, p. 12).

(3) 32 contracting entities from the Member States replied to the Commission's invitation.

(4) Communication to the Council, the European Parliament, the Economic and Social
Committee and the Committee of the Regions (COM(1998) 594 of 25 November 1998).

(5) [1996] ECR I, p. 1631.

(6) Council Directive 90/531/EEC of 17 September 1990 on the procurement procedures of
entities operating in the water, energy, transport and telecommunications sectors (OJ L 297,
29.10.1990, p. 1).

http://europa.eu.int/eur-lex/lex/LexUriServ/LexUriServ.do?uri=CELEX:31999Y0603... 05/01/2006
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EXECUTIVE SUMMARY

The aim of this Communication, which follows on from the Commission’s Communication
on "Public procurement in the European Union" of 11 March 1998', is to clarify the range
of possibilities under the existing Community legal framework for integrating social
considerations into public procurement. This Communication also figures among the
actions announced in the Social Policy Agenda adopted by the European Council of Nice
in December 2000°. The Agenda is part of the integrated European approach set out in
Lisbon whose goal is economic and social renewal. It seeks in particular to provide a
dynamic and positive interaction between economic, social and employment policies,
which mutually reinforce one another.

The introduction of other possibilities and, in particular, of practices that go beyond the
current system of the public procurement directives would require intervention by the
Community legislator.

All relevant national rules in force in the social field, including those implementing
relevant Community rules in the field, are binding on contracting authorities, insofar as
they are compatible with Community law. Such rules include, in particular, provisions on
workers' rights and on working conditions.

Non-compliance by tenderers with certain social obligations may in some cases lead to
their exclusion. It is for Member States to determine in which cases this should arise.

It is especially during the execution of the contract, that is, once the contract has been
awarded, that public procurement can be used by contracting authorities as a means of
encouraging the pursuit of social objectives. Contracting authorities can require the
successful tenderer to comply with contractual clauses relating to the manner in which the
contract is to be performed, which are compatible with Community law. Such clauses may
include measures in favour of certain categories of persons and positive actions in the field
of employment.

The public procurement directives also offer various possibilities for taking account of
social considerations that relate to the products or services required, in particular when
drawing up the technical specifications and selection criteria.

Public purchasers are free to pursue social objectives in respect of public procurement
contracts not covered by the public procurement directives, within the limits laid down by
the general rules and principles of the EC Treaty. It is for Member States to determine
whether contracting authorities may, or must, pursue such objectives in their public
procurement.

COM(98) 143.
Social Policy Agenda, COM (2000) 379 of 28.6.2000.



INTRODUCTION

The purpose of this Communication, which follows on from the Commission’s
Communication on "Public procurement in the European Union" of 11 March 1998,
is to clarify the range of possibilities under the existing Community legal framework
for integrating social considerations into public procurement. The Communication
should thus make it possible to integrate various social considerations into public
procurement in the best way possible and in this way contribute to sustainable
development - a concept which combines economic growth, social progress and
respect for the environment.

Public procurement policy is one of the components of Internal Market policy. In this
respect, the public procurement directives® aim to guarantee "the attainment of free
movement of goods" and "the attainment of freedom of establishment and freedom to
provide services in respect of public works contracts". Attainment of these
objectives necessitates co-ordination of public procurement procedures in order to
ensure effective competition and non-discrimination in respect of such procedures
and optimal allocation of public money through the choice of the best tender.
Contracting authorities’ must be allowed to obtain best value for money while
complying with certain rules, especially as regards selection of candidates in
accordance with objective requirements and award of contracts solely on the basis of
price or of the most economically advantageous tender based on a set of objective
criteria.

Internal market policy can be pursued while at the same time integrating pursuit of
other objectives, including social policy objectives.

Social policy has played a central role in building Europe's economic strength,
through the development of a unique social model®. Economic progress and social
cohesion, and a high level of protection and improvement of the quality of the
environment, are complementary pillars of sustainable development and are at the
heart of the process of European integration. Raising living standards, promoting a
high level of employment and social protection, improving living and working
conditions and promoting quality of life are goals of the European Union’. The
Social Policy Agenda adopted at the Nice European Council in December 2000
forms part of the integrated European approach that aims to achieve the economic
and social renewal outlined by the Lisbon European Council in March 2000.
Specifically, it seeks to ensure the positive and dynamic interaction of economic,

6

Council Directive 92/50/EEC of 18.6.1992 relating to the coordination of procedures for the award of public service contracts,
Council Directive 93/36/EEC of 14.6.1993 coordinating procedures for the award of public supply contracts and Council
Directive 93/37/EEC of 14.6.1993 concerning the coordination of procedures for the award of public works contracts, as amended
by European Parliament and Council Directive 97/52/EC; Council Directive 93/38/EEC of 14.6.1993 coordinating the
procurement procedures of entities operating in the water, energy, transport and telecommunications sectors, as amended by
European Parliament and Council Directive 98/04/EC.

This objective means that "it is necessary to improve and extend the safeguards in the directives that are designed to introduce
transparency into the procedures and practices for the award of such contracts, in order to be able to monitor compliance with the
prohibition of restrictions more closely and at the same time to reduce disparities in the competitive conditions faced by nationals
of different Member States" (recital 6 of Council Directive 89/440/EEC of 18.7.1989 amending Directive 71/305/EEC concerning
coordination of procedures for the award of public works contracts, OJ L 210/1 of 21.7.1989).

For the purposes of this Communication, the term "contracting authorities" shall include "contracting entities" within the meaning
of Directive 93/38/EEC, unless specified otherwise.

Preface to the Communication on the Social Policy Agenda, cited above.

Communication from the Commission: "Promoting core labour standards and improving social governance in the context of
globalisation", COM(2001) 416 of 18.7.2001.



employment and social policies, and to forge a political agreement that mobilises all
key players to work jointly towards the new strategic goal®.

In addition, the Treaty of Amsterdam sets as one of the priorities of the European
Union the elimination of inequalities and the promotion of equal opportunities
between men and women in all policies and activities of the European Union. Article
13 of the Treaty also lays down the need to combat all forms of discrimination’. The
Charter of Fundamental Rights of the European Union, proclaimed at the Nice
European Council, restates the European Union's aim to fully integrate fundamental
rights in all its policies and actions'®.

The public procurement directives currently in force contain no specific provision on
the pursuit of social policy goals within the framework of public procurement
procedures''. The Commission, as stated in its 1998 Communication referred to
above, nevertheless considers that current Community public procurement law offers
a range of possibilities which, if properly pursued, should make it possible to attain
desired objectives.

The expression "social considerations" used in this Communication covers a very
wide range of issues and fields. It can mean measures to ensure compliance with
fundamental rights, with the principle of equality of treatment and non-
discrimination (for example, between men and women), with national legislation on
social affairs, and with Community directives applicable in the social field'*. The
expression "social considerations" also covers the concepts of preferential clauses
(for example, for the reintegration of disadvantaged persons or of unemployed
persons, and positive actions or positive discrimination in particular with a view to
combating unemployment and social exclusion).

This Communication aims to identify the possibilities under existing
Community law applicable to public procurement for taking social
considerations into account in the best way in public procurement. The
Communication examines the different phases of a procurement procedure and
sets out, for each phase, whether and to what extent social considerations can be
taken into account.

It should be noted that, in any event, interpretation of Community law is ultimately
the role of the European Court of Justice.

See preface to the Communication on the Social Policy Agenda, cited above.

Article 13 covers all forms of discrimination based on sex, racial or ethnic origin, religion or belief, disability, age or sexual
orientation.

See Communication on core labour standards, cited above, Part 3.

The only provisions referring explicitly to provisions of a social nature are to be found in Article 23 of Directive 93/37/EEC,
Article 28 of Directive 92/50/EEC and Article 29 of Directive 93/38/EEC. As regards Article 9 of Directive 93/37/EEC, which
lays down a special award procedure for the design and construction of public housing, it should be noted that the sole aim of this
provision dating from the 1970s was to permit Member States to provide for the possibility for award of a contract for the
construction of public housing to a single contractor who would be responsible for both design and construction. The other
relevant provisions of the directive are fully applicable to such procedures.

At Community level, there are a number of legislative texts that may apply to public procurement. They include, in particular,
texts on safety and health at work (for example, Council Directive 89/391/EEC of 12.6.1989 on the introduction of measures to
encourage improvements in the safety and health of workers at work, OJ L 183/1 of 29.6.1989, and Directive 92/57/EEC of
24.6.1992 on the implementation of minimum safety and health requirements at temporary or mobile construction sites), working
conditions and the application of employment law (for example, Directive 96/71/EC of the European Parliament and of the
Council of 16.12.1996 concerning the posting of workers in the framework of the provision of services, OJ L 18/1 of 21.1.1997,
and Directive 2001/23/EC on the safeguarding of employees' rights in the event of transfers of undertakings, businesses or parts
of undertakings or businesses, OJ L 82/16 of 22.3.2001, codifying Directive 77/187/EEC).



1.1.

If it were considered that the current public procurement regime does not offer
sufficient possibilities for taking social considerations into account, modification of
the public procurement directives would be necessary. It should be noted that in the
proposals for modification of the public procurement directives adopted by the
Commission on 10 May, 2000, specific mention is made of the possibility to use
contractual conditions regarding execution of a contract that have as their goal the
promotion of employment of disadvantaged or excluded persons, or the combating of
unemployment”.

CONTRACTS COVERED BY THE PUBLIC PROCUREMENT DIRECTIVES
Definition of the subject-matter of the contract

The first occasion for taking social considerations into account in respect of a public
procurement contract is the phase just before the public procurement directives will
be applicable: the actual choice of the subject-matter of the contract or, to put it more
simply “what do I, public authority, wish to construct or purchase”? At this stage,
contracting authorities have a great deal of scope for taking social considerations into
account and choosing a product or service that corresponds to their social objectives.
How far this will actually be done depends to a great extent on the awareness and
knowledge of the contracting authority.

As the Commission states in its Communication on the Community law applicable to
public procurement and the possibilities for integrating environmental considerations
into public procurement, the possibilities for taking account of environmental
considerations vary from one type of contract to another'®. This is also true as
regards the possibilities for taking account of social considerations. Public contracts
for works and services, in respect of which it is possible to lay down the manner in
which the contract is to be performed, provide the best opportunity for a contracting
authority to take account of social concerns. In the case of supply contracts, apart
from the basic choice of the subject-matter of the contract (“what shall I purchase?”),
the possibilities to take social considerations into account are more limited. A
contracting authority can, for example, choose to buy goods or services which meet
the specific needs of a given category of person, such as the socially disadvantaged
or excluded”. In this context, it should be noted that service contracts which have a
social objective relate in most cases to services within the meaning of Annex IB of
Directive 92/50/EEC or Annex XVIB of Directive 93/38/EEC and are thus not
subject to the detailed procedural rules of the directives, and in particular the rules on
selection and award'® (see Chapter 11, last paragraph, below).
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See recital 22 of the proposal for a Directive of the European Parliament and of the Council on the coordination of procedures for
the award of public supply contracts, public service contracts and public works contracts, COM(2000) 275 final (OJ C 29 E of
30.1.01, pp. 11-111), relating to Article 23(3) of the proposal, and recital 32 of the proposal for a Directive coordinating the
procurement procedures of entities operating in the water, energy and transport sectors, COM(2000) 0276 final (OJ C 29 E of
30.1.01, pp. 112-188), relating to Article 33, third subparagraph, of the proposal.

See the Chapter on the definition of the subject-matter of a contract in the Interpretative Communication on the Community law
applicable to public procurement and the possibilities for integrating environmental considerations into public procurement,
COM(2001) 274 final 0f 4.7.2001.

Certain service contracts targeted at a particular social category have, by their very nature, a social objective (for example, a
contract for training for long-term unemployed persons). Another example is contracts for the purchase of computer
hardware/services adapted to the needs of disabled persons.

For example, social and sanitary services, educational and vocational training services, or recreational and cultural services. The
services listed in Annex IB to Directive 92/50/EEC and Annex XVI B to Directive 93/38/EEC are subject only to the provisions
of the public procurement directives on technical specifications and the publication of an award notice. However, they remain



1.2

If different solutions exist which would meet the needs of a contracting authority, the
contracting authority is free to define contractually what it considers as
corresponding best to its social concerns in the subject-matter of the contract, and it
may also use variants in this respect (see Part 1.2, below).

This freedom is, however, not entirely unlimited. A contracting authority, as a public
body, has to observe the general rules and principles of Community law, and in
particular the principles regarding free movement of goods and the freedom to
provide services laid down in Articles 28 to 30 (ex 30 to 36), and 43 to 55 (ex 52 to
66) of the EC Treaty'’.

This implies that the subject-matter of a public contract may not be defined in such a
way that it has as its aim, or that it results in, a reservation of access to the contract
for domestic companies to the detriment of tenderers from other Member States.

Existing Community legislation, and national legislation that is compatible with
Community law, on social or other matters may well also limit or influence the
freedom of choice of the contracting authority.

In general, any contracting authority is free, when defining the goods or services
it intends to buy, to choose to buy goods, services or works which correspond to
its concerns as regards social policy including through the use of variants,
provided that such choice does not result in restricted access to the contract in
question to the detriment of tenderers from other Member States.

In any event, the fact that a contract is intended for a "social" use, (for example,
construction of a school, a hospital or a retirement home), is of no particular
relevance to the application of the public procurement directives, since such
contracts must be awarded according to the rules of such directives, if they fall
within their scope.

The choice of subject-matter of the contract made by a contracting authority is
initially reflected in the technical specifications.

Technical specifications

As the Commission stated in its above-mentioned Communication on integrating
environmental considerations into public procurement'®, the public procurement
directives'® contain a set of provisions regarding technical rules. According to these
provisions, the technical specifications that have to be met by the supplies, services
or works must be indicated in the general documents or in the contract documents for
each contract.

subject to the provisions of the EC Treaty, which means, among other things, that there must be a sufficient degree of
transparency, and respect of the principle of equal treatment of tenderers.

Council and European Parliament Communication on the Internal Market and the Environment, COM(1999) 263 final of
8.6.1999, pp. 8 and 9.

See Chapter 1I, point 1, of the Communication on the possibilities for incorporating environmental considerations into public
procurement cited above, in which the Commission examines the concept of "technical specifications" within the meaning of the
public procurement directives.

See Article 14 of Directive 92/50/EEC, Article 8 of Directive 93/36/EEC, Article 10 of Directive 93/37/EEC, and Article 18 of
Directive 93/38/EEC.



Under the public procurement directives, contracting authorities can use
technical specifications that define the subject-matter of the purchase or service
more precisely, provided that they comply with the rules set out in the
directives, and that they do not eliminate or favour a given tenderer®.

In the above-mentioned Communication, the Commission states that the provisions
of the public procurement directives on technical specifications apply without
prejudice to legally binding national technical rules that are compatible with
Community law?'. These national rules can include, among others, requirements
concerning product safety, public health and hygiene or access for the disabled to
certain buildings or public transport (for example, accessibility standards on the
width of corridors and doors, adapted toilets, access ramps), or access to certain
products or services (for example, in the field of information technology®).

Thus, for public works contracts, for example, contracting authorities may be subject
to the provisions of Directive 92/57/EEC on health and safety on construction sites™.
Directive 92/57/EEC contains rules on the technical organisation of construction
sites. In practice, it can lead to technical requirements relating to a given contract
being included in the contract documents, whose aim is to ensure the safety and
health of workers and others on the construction site. Such requirements can include
measures to avoid accidents at work, such as sign-posting, conditions for storage of
dangerous products or plans of routes for the passage of equipment.

In addition to such specifications, which incorporate regulations in the social field,
technical specifications with a social connotation exist which serve to characterise in
an objective way a product or service®*.

Contracting authorities may, among other things, require that products be
manufactured using a specific production process, provided that this characterises the
product in relation to other competing products, and in such a way as to meet the
needs of the contracting authority”. As regards the use of "social labels" that concern
the “social” capacity of an undertaking, see Point 1.3.2, below™.

Moreover, contracting authorities may take account of variants®’. Variants allow
contracting authorities to choose the option which best meets their needs in financial
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In this context, see Article 8(6) of Directive 93/36/EEC, Article 10(6) of Directive 93/37/EEC, Article 14(6) of Directive
92/50/EEC and Article 18(5) of Directive 93/38/EEC.

This means that they must comply, among other things, with the case law of the Court of Justice regarding measures having an
equivalent effect to quantitative restrictions.

The e-Europe initiative calls upon contracting authorities, in order to achieve the objective of an "information society for all", to
ensure the widest possible access to information technologies for persons with special needs, and to adopt the "web accessibility"
initiative for Internet sites.

This obliges contracting authorities to take account of the health and safety of workers on construction sites both in the award and
the execution of their works contracts.

For example, the purchase of computer equipment or services adapted to the needs of the visually impaired. Such requirements
are used to define the technical characteristics of the product and therefore relate to the subject-matter of the contract.

As stated in the Communication on the possibilities for incorporating environmental considerations into public procurement cited
above, requirements which bear no relation to the product or the service itself, such as a requirement relating to the way in which
an undertaking is managed, are not technical specifications within the meaning of the public procurement directives and cannot
therefore be imposed. Thus, requirements concerning the use in a contractor's office of recycled paper, the application of specific
waste disposal methods on the contractor's premises, or the recruitment of staff from certain groups of persons (ethnic minorities,
disabled persons, women) would not qualify as technical specifications.

A "social label" relating to the "social" capacity of an undertaking cannot currently be considered a "technical specification"
within the meaning of the public procurement directives.

All the directives allow the contracting authorities, when the criterion used is that of the most economically advantageous offer, to
take account of variants which are submitted by a tenderer and which meet the minimum requirements set by the contracting
authorities. Contracting authorities must state in the contract documents the minimum technical specifications to be respected by
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and social terms, while fulfilling the minimum conditions set out in the contract
documents. Variants may, for example, concern different technical solutions
concerning the ergonomic characteristics of a product, or be intended to ensure
access for disabled persons to given equipment or services, including tools and
services provided "on line" or electronically.

Selection of candidates or tenderers
The directives essentially contain two sets of rules on selection.

On the one hand, the directives contain an exhaustive list of cases in which the
personal situation of a candidate or tenderer may lead to its exclusion from a
procurement procedure. These cases essentially concern bankruptcy, conviction of an
offence, grave professional misconduct or non-payment of statutory contributions.
The causes of exclusion are interpreted strictly. However, application of these
provisions on exclusion remains optional for contracting authorities.

On the other hand, the directives provide that the suitability of tenderers or
candidates to participate in a procurement procedure or to submit a tender must be
assessed on the basis of criteria relating to their economic, financial or technical
capacity®®. The directives set out exhaustive and mandatory, qualitative selection
criteria, which can be used to justify the choice of candidates or tenderers®.
Selection criteria different from those set out in the directives would thus not comply
with the current directives.

In the Beentjes case cited above, the Court found that a condition regarding the
employing of long-term unemployed persons had no relation to the checking of
tenderers' suitability on the basis of their economic and financial standing and their
technical knowledge and ability (ground 28 of the judgment)’’. The Commission
notes in this respect that contracting authorities can include a condition relating to the
employment of long-term unemployed when setting conditions relating to the
execution of a contract (see point 1.6, below).

With regard to economic and financial standing, the directives set out a number of
references which can be provided to prove the good standing of candidates or
tenderers in respect of a given contract. This list of references is not exhaustive.
However, any other reference required by the contracting authority must be
necessary, from an objective point of view, to prove the economic and financial
standing of the tenderers as regards a specific contract’’. In view of the references
which may currently be required in order to assess the economic and financial
standing of tenderers, it is not possible for social considerations to be included in
such references.

28

29

30
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the variants and any specific requirements to be met. They must indicate in the contract notice if variants are not authorised
(Article 24 of Directive 92/50/EEC, Article 16 of Directive 93/36/EEC, Article 19 of Directive 93/37/EEC and Article 34(3) of
Directive 93/38/EEC).

Article 15 of Directive 93/36/EEC, Article 18 of Directive 93/37/EEC, Article 23 of Directive 92/50/EEC and Article 31(1) of
Directive 93/38/EEC.

In the Beentjes judgment of 20.9.1988 in Case 31/87, the Court stated that, according to the public procurement directives, "the
suitability of contractors is to be checked by the authorities awarding contracts in accordance with the criteria of economic and
financial standing and of technical knowledge or ability" (point 17 of the judgment).

Similarly, a criterion regarding the good standing of executives of an undertaking was rejected by the Court of Justice, on the
basis that it «constituted a means of proof which does not come within the closed category authorised by directive» 71/305/EEC
on economic and financial standing of undertakings, in its judgment of 10.2.82 in Case 76/81, Transporoute (points 9 and 10).

See the Transporoute judgment referred to above, point 9.
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As regards proof of technical capacity, the directives permit social considerations to
be taken into account to a certain extent. The possibilities for taking social

considerations into account under the directives are set out below (see point 1.3.2,
below).

The Directives specify’” that the information required as evidence of an operator’s
financial and economic standing and its technical capability must be confined to the
subject-matter of the contract.

In the "utilities" sectors, the contracting authorities' discretion in this respect is wider,
due to the fact that Article 31(1) of Directive 93/38/EEC requires only that "objective
rules and criteria" be used, which are laid down in advance and made available to
interested candidates or tenderers.

Exclusion of candidates or tenderers for non-compliance with social legislation

In its above-mentioned 1998 Communication, the Commission reiterated the fact that
the public procurement directives currently in force contain provisions that permit
the exclusion, at the selection stage, of candidates or tenderers who "breach national
social legislation, including those relevant to the promotion of equality of
opportunities".

The public procurement directives permit the exclusion of a tenderer who “has
not fulfilled obligations relating to the payment of social security contributions
in accordance with the legal provisions of the country in which he is established

or with those of the country of the contracting authority"33.

The public procurement directives also permit the exclusion of a tenderer who
“has been convicted of an offence concerning his professional conduct by a
judgment which has the force of res judicata or who "has been guilty of grave
professional misconduct proved by any means which the contracting authorities

can justify"34.

A tenderer who has been convicted by a judgment that has the force of res judicata
for failure to comply with national legislation concerning, for example, the
prohibition of clandestine employment, may be excluded from a public procurement
procedure in accordance with the provisions mentioned above™.

In addition, the public procurement directives permit contracting authorities in
Member States that have provided for this possibility in their national legislation, to
exclude from a public procurement procedure any candidate or tenderer who has not
respected the provisions of such legislation.

Circumstances can thus be envisaged in which tenderers who have not complied with
social legislation can be excluded from public procurement procedures, where such

32
33

34

See, for example, Article 32(4) of Directive 92/50/EEC.

See Articles 20(e) of Directive 93/36/EEC and 24(e) of Directive 93/37/EEC, to which reference is made in Articles 31(2) of
Directive 93/38/EEC and 29(e) of Directive 92/50/EEC.

See Articles 20(c) and (d) of Directive 93/36/EEC, 24(c) and (d) of Directive 93/37/EEC, to which reference is made in Articles
31(2) of Directive 93/38/EEC and 29(c) and (d) of Directive 92/50/EEC.

Conviction for infringement of the prohibition on employing unregistered workers can, under Article L362.-6.2 of the French
Labour Code, lead to temporary exclusion (of up to 5 years) or definitive exclusion from participation in public procurement
procedures.
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1.3.2.

non-compliance is deemed to constitute grave professional misconduct or an offence
having a bearing on its professional conduct. These exclusion clauses can also
include, for example, non-compliance with provisions on equality of treatment, or on
health and safety, or with provisions in favour of certain categories of persons®®. A
contracting authority may, for example, exclude a tenderer from its Member State
who has not introduced an equal opportunities policy as required by the national
legislation of the Member State where the contracting authority is established,
provided that non-compliance with such legislation constitutes grave misconduct in
the Member State in question.

Grave professional misconduct is a concept that is not yet defined by European
legislation or case law”’. It is thus for the Member States to define this concept in
their national legislation and to determine whether non-compliance with certain
social obligations constitutes grave professional misconduct.

Taking social considerations into account when verifying the technical capability of
candidates or tenderers

The public procurement directives lay down the means by which the technical
capability of a candidate or tenderer can be demonstrated. The directives contain an
exhaustive list of references or evidence that candidates or tenderers can be required
to provide in order to demonstrate their technical capability in view of the nature,
quantity and purpose of the contract in question’. Hence, each particular
requirement laid down by the contracting authority with regard to the technical
capability of the candidate or tenderer must be based on one of the references listed
in the directives.

The purpose of the selection phase is to identify those tenderers who are considered
by the contracting authority to be capable of executing a given contract.
Requirements must therefore have a direct link to the subject-matter of the contract
in question®”.

At this stage of selection, a contracting authority can require references concerning
tenderers' experience and know-how™. It may, for example, verify the composition
and management of the personnel of the enterprise, its technical equipment and its
quality control system, in order to ensure that it has the capability, in terms of staff
qualifications and resources, to properly perform the contract.

36

37

39

40

In Spain, non-compliance with legislation on the employment of the disabled constitutes grave professional misconduct, and can
lead to the exclusion of the tenderer in question. In France, there are approximately 30 possible grounds for exclusion for non-
compliance with employment legislation (for example, labour legislation requires undertakings with more than 100 employees to
employ two disabled persons; the head of the company can be punished by the works inspectorate; this may allow a contracting
authority to exclude the enterprise for serious professional misconduct).

Final report on the Falcone study on public procurement and organised crime (1998) — Volume I: 24.5.1999 - Institute of
Advanced Legal Studies — University of London.

Article 23 of Directive 93/36/EEC, Article 27 of Directive 93/37/EEC and Article 32 of Directive 92/50/EEC.

Article 32(2) of Directive 92/50/EEC expressly states that these requirements must be defined according to the nature, quantity
and purpose of the services to be provided.

For service contracts, the capability of service providers to provide certain services may be evaluated in particular with regard to
their skills, efficiency, experience and reliability (Article 32.1 of Directive 92/50/EEC). In this context, see also the Beentjes
judgment cited above, point 37.

11



1.4.

1.4.1.

If a contract requires specific know-how in the "social" field, specific experience
may be used as a criterion as regards technical capability and knowledge in
proving the suitability of candidates®’.

The references permitted by the public procurement directives* allow account to be
taken of the "social capacity" of the undertaking (sometimes also known as "social
responsibility"43) only if this demonstrates the technical capability, within the
meaning set out above, of the undertaking to perform a given contract.

Award of the contract

Once the candidates or tenderers have been selected, contracting authorities enter the
phase of evaluation of tenders, leading to the award of the contract.

Selection of candidates or tenderers and the award of a contract are two distinct
operations that are governed by separate rules.

For the award of public procurement contracts, the public procurement directives*
permit the use of two different criteria, namely the lowest price and the most
economically advantageous tender.

When a contract is to be awarded to the most economically advantageous tender, the
public procurement directives require the contracting authority to indicate in the
contract documents or in the contract notice the award criteria it will apply, where
possible in descending order of importance. As a result, the contracting authority is
required to state all the criteria it intends to use when evaluating tenders, and is
required, at the time of evaluation of tenders, not to use criteria other than those set
out in the contract notice or contract documents.

The criterion of the most economically advantageous tender

The public procurement directives list, by way of example, a number of criteria that
the contracting authorities can use as a basis to identify which tender would be the
most advantageous from an economic point of view". Other criteria may also be
applied.

41
42

43

44

45

For example, specific experience of management of a créche, or of training services for the long-term unemployed.

Of all the references listed exhaustively in the public procurement directives for establishing the technical capability of a tenderer,
the following are those which might concern social considerations in certain cases: (1) a list of projects completed in the previous
five years, accompanied by certificates of due performance for the most important projects, or a list of the major services
provided in the previous three years; (2) a description of the supplier's technical facilities, its measures for ensuring quality and its
study and research facilities; or (3) a statement of the technicians or technical bodies which the candidate can call upon for
executing the contract, whether or not they belong to the firm, especially those responsible for quality control.

The terms "responsibility" or "social capacity" reflect a trend on the part of businesses to gradually take greater account of social
and ethical (and environmental) considerations in their business and investment plans, sometimes over and above simple
compliance with social legislation. Businesses' approach to social responsibility varies considerably depending on the sector and
on national - or even regional - cultures. In its Green Paper "Promoting a European framework for corporate social
responsibility”, COM(2001) 366 of 18.7.2001, the Commission stresses the importance of corporate social responsibility, as it can
be a positive contribution to the strategic goal decided in Lisbon (cf. point 6 of the Green Paper). With this Green Paper, the
Commission aims to launch a broad debate on how the European Union could promote such social responsibility at both
European and international level (point 7). Moreover, various "social labels" of a voluntary nature are currently emerging on the
market. In its Green Paper, the Commission defines the concept of “social label” as “words and symbols on products which seek
to influence the purchasing decisions of consumers by providing an assurance about the social and ethical impact of a business
process on other stakeholders”.

Article 26 of Directive 93/36/EEC, Article 30 of Directive 93/37/EEC, Article 36 of Directive 92/50/EEC and Article 34 of
Directive 93/38/EEC.

The criteria cited as examples in the directives are price, delivery or performance dates, running costs, cost-effectiveness, quality,
the aesthetic and functional character, the technical value, after-sales service and technical assistance.

12



As a general rule, the public procurement directives impose two conditions with
regard to criteria used for determining the most economically advantageous tender.
First, the principle of non-discrimination has to be observed*®. Second, the criteria
used should generate an economic advantage for the contracting authority. The
European Court of Justice has confirmed that the aim of the public procurement
directives is to avoid the risk of preference being given to national tenderers or
candidates whenever a contract is awarded by contracting authorities, and to avoid
the possibility that a body financed or controlled by the State, regional or local
authorities or other bodies governed by public law may choose to be guided by
considerations that are not economic in nature*’.

The common factor shared by all criteria used for evaluation of offers is that they
must, like the criteria cited as examples, all concern the nature of the work which is
the subject-matter of the contract or the manner in which it is carried out™. They
must permit the contracting authority to compare tenders in an objective way in order
to determine which tender best meets its needs in respect of a given contract. An
award criterion must allow the intrinsic qualities of a product or service to be
assessed.

Award criteria must therefore be linked to the subject-matter of the contractor or the
manner in which it is performed*.

Social criteria are not included among the various criteria given as examples in the
public procurement directives. However, if the term "social criterion" is construed as
a criterion that makes it possible to evaluate, for example, the quality of a service
intended for a given category of disadvantaged persons®’, such a criterion may
legitimately be used if it assists in the choice of the most economically advantageous
tender within the meaning of the directives.

The use of quotas to reserve contracts for a given category of supplier’' or the use of
price preferences” would, however, be incompatible with the current public
procurement directives. This would also be the case for criteria relating to whether
tenderers employ a certain category of person or have set up a programme for the
promotion of equal opportunities, as they would be considered criteria which are
unrelated to the subject-matter of a given contract or to the manner in which the
contract is executed. Such criteria, which do not assist in the choice of the most
economically advantageous tender, are not permitted under the public procurement

46

47

48
49

A criterion that favours local tenderers, and that is likely to make it more difficult for potential tenderers established in other
Member States to be awarded the contract in question and to perform the services which are the subject-matter of the contract,
would constitute a restriction on the freedom to provide services within the meaning of Article 49 (ex 59) of the EC Treaty.
Judgment of the Court of 3.10.2000 in Case C-380/98 "University of Cambridge", point 17, in which the Court refers to the
judgments of 15.1.1998, Mannesmann Anlagenbau Austria et al., Case C-44/96, ECR p. I-73, point 33; and BFI Holding, of
10.11.98, Case 360/96, points 42 and 43. See also the judgment of 1.2.2001 in Case C-237/99, Commission v. French Republic,
"HLM", points 41 and 42.

Conclusions of Advocate General Darmon of 4.5.1988 in the Beentjes case cited above, point 35.

See, for example, Article 30(1) of Directive 93/37/EEC. In this context, see also the conclusions of Advocate-General Colomer
presented on 5 June 2001 in joined cases C-285/99 and C-286/99, Lombardini, footnote 23.

In the context of a contract to provide computer services to all the employees of a local authority (services under Annex 1A), a
criterion relating to the method proposed by the tenderer to ensure, at all times and in a satisfactory fashion, a quality service
which meets the needs of any disabled person, may, in principle, be one of the criteria to be taken into account in determining the
most economically advantageous tender.

In the United States, 20% of contracts are reserved for "small minority businesses", i.e., undertakings controlled by minorities.
The United States has a derogation to this effect in the Agreement on Government Procurement.

Certain categories of tenderer benefit from a price preference where the tender submitted by tenderer A, despite the fact that it is
higher than that of tenderer B, is considered equivalent to that of B insofar as A applies a given social policy, for example, an
active policy for the promotion of women.
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1.4.2.

directives, given the objective of the directives, which is to allow the intrinsic
qualities of a product or service to be assessed. Moreover, such criteria would be
considered incompatible with the commitments entered into by the Member States
under theSSAgreement on Government Procurement concluded under the auspices of
the WTO™.

Criteria involving social considerations may be used to determine the most
economically advantageous tender where they provide an economic advantage
for the contracting authority which is linked to the product or service which is
the subject-matter of the contract’ .

The question arises whether the concept of "most economically advantageous tender"
implies that each individual award criterion has to provide an economic advantage
which directly benefits the contracting authority, or if it is sufficient that each
individual criterion has to be measurable in economic terms, without the requirement
that it directly provides an economic advantage for the contracting authority in the
given contract.

This question was put to the European Court of Justice in case C-513/99. The
judgment in this case is expected by the end of 2001. This judgment, which concerns
a question relating to the environment, could be applied by analogy to provide
elements for a response as regards use of social considerations™”.

Both in its Green Paper’® and in the above-mentioned Communication on public
procurement’’, the Commission clearly favoured the first interpretation.

The Commission notes that contracting authorities have the possibility to set certain
conditions for the execution of a contract and that, at that stage, they can take
account of certain social objectives (see point 1.6, below).

"Additional criterion”
This concept was first developed by the European Court of Justice™®.

The concept was first mentioned in the Beentjes case cited above, where the Court
held that a criterion relating to the employment of long-term unemployed persons

Certain states that are signatories to the Agreement on Government Procurement made express reservations to allow their
contracting authorities to apply a social criterion when awarding contracts. The United States, for example, reserved the right to
reserve certain contracts for minorities. However, no such reservation was made by the European Community. As a result, such
criteria must be considered as being contrary to the provisions of the public procurement directives, especially where they relate
to the award of contracts.

In one case handled by the Commission, a contracting authority had based itself principally on the following elements to award a
contract to the local transport company: the fact that the company was based in the area had repercussions both from a taxation
point of view and in terms of the creation of stable jobs. Moreover, the local purchase of large quantities of equipment and
services by the service provider guaranteed local jobs. The Commission considered that these criteria could not constitute criteria
on the basis of which contracting authorities could evaluate tenders insofar as they did not make it possible to measure an
economic advantage inherent in the service which was the subject-matter of the contract to the benefit of the contracting
authority. Moreover, these elements had the effect of discriminating against other tenderers insofar as this resulted in giving an
advantage in the evaluation of tenders to the only service provider established in the area concerned. This was therefore an
infringement of the general principle of non-discrimination between service providers set out in Article 3 of Directive 92/50/EEC.
Case C-513/99 Stagecoach Finland Oy/AB, OJ C 102/10 of 8.4.2000.

Green Paper on "Public procurement in the European Union: Exploring the way forward", COM(1996) 583 0f27.11.1996.

See Chapter 4.3 of the 1998 Communication cited above on the integration of environmental considerations into public
procurement. See also point 48 of the Communication on Social and regional aspects of public procurement, COM(89) 400
adopted by the Commission on 22.9.1989 (OJ C 311, 12.12.1989).

See Beentjes case cited above (at point 29) and Case C-255/98, Commission of the European Communities v. French Republic,
judgment of 26.9.2000, School buildings - Nord-Pas-de-Calais Region (ECR 2000, 1-7445).
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1.5.

was not relevant either to the checking of a candidate's economic and financial
suitability or of the candidate's technical knowledge and ability, or to the award
criteria listed in the relevant directive. The Court also held that this criterion was
nevertheless compatible with the public procurement directives if it complied with all
relevant principles of Community law.

In Case C-225/98, the Court of Justice held®® that contracting authorities can base the
award of a contract on a condition related to the combating of unemployment,
provided that this condition was in line with all the fundamental principles of
Community law, but only where the said authorities had to consider two or more
economically equivalent tenders. This condition was regarded by the Member State
in question as an additional, non-determining criterion and was considered only after
tenders were compared from a purely economic point of view. Finally, the Court of
Justice stated that the application of the award criterion regarding combating
unemployment must not have any direct or indirect impact on those submitting bids
from other Member States of the Community and must be explicitly mentioned in the
contract notice so that potential contractors were able to ascertain that such a
condition existed.

This might also be the case for other conditions in the social field.
Abnormally low tenders

Under the current public procurement directives®’, where contracting authorities
consider a tender to be abnormally low, their only obligation is to ask for an
explanation from the tenderer before being able to reject the tender. The contracting
authority must verify the content of the tender in question, and can reject it if it
appears to be unreliable, although it is not required by the directives to do so. In
Member States that have adopted legislation to this effect, contracting authorities can
nevertheless be required to reject abnormally low tenders where this is due, for
example, to non-compliance with employment or labour law rules.

The public procurement directives list, by way of example, certain elements that the
contracting authority can take into account such as the economy of the
manufacturing process, technical solutions and exceptionally favourable conditions
available to the tenderer. Elements relating to non-compliance with rules on safety or
employment can, under the current public procurement directives, be taken into
consideration to reject an abnormally low tender. In keeping with the general
approach of the directives, the practical rules regarding such verification are
governed by national law, it being understood that such rules must permit the
tenderer to present its position.

59

See the General Report on the Activities of the European Union, 2000, point 1119, p. 407.

Article 27 of Directive 93/36/EEC, Atticle 30 of Directive 93/37/EEC, Article 37 of Directive 92/50/EEC and Article 34(5) of
Directive 93/38/EEC.
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Execution of a contract

One way to encourage the pursuit of social objectives is in the application of
contractual clauses or of conditions for execution of the contract, provided that
they are implemented in compliance with Community law and, in particular,
that it does not discriminate directly or indirectly against tenderers from other
Member States.

Contracting authorities can impose contractual clauses relating to the manner in
which a contract will be executed. The execution phase of public procurement
contracts is not currently regulated by the public procurement directives.

However, the clauses or conditions regarding execution of the contract must comply
with Community law and, in particular, not discriminate directly or indirectly against
non-national tenderers®' (see point 3.2, below).

In addition, such clauses or conditions must be implemented in compliance with all
the procedural rules in the directives, and in particular with the rules on advertising
of tenders®. They should not be (disguised) technical specifications. They should not
have any bearing on the assessment of the suitability of tenderers on the basis of their
economic, financial and technical capacity, or on the award criteria®. Indeed, "the
contract condition should be independent of the assessment of the bidders’ capacity
to carry out the work or of award criteria"®*.

Transparency must also be ensured by mentioning such conditions in the contract
notice, so they are known to all candidates or tenderers®.

Finally, a public procurement contract should, in any event, be executed in
compliance with all applicable rules, including those in the social and health fields
(see Chapter III, below).

Contract conditions are obligations which must be accepted by the successful
tenderer and which relate to the performance of the contract. It is therefore sufficient,
in principle, for tenderers to undertake, when submitting their bids, to meet such
conditions if the contract is awarded to them. A bid from a tenderer who has not
accepted such conditions would not comply with the contract documents and could
not therefore be accepted®. However, the contract conditions need not be met at the
time of submitting the tender.

Contracting authorities have a wide range of possibilities for determining the
contractual clauses on social considerations. Listed below are some examples of

61

66

By way of example, a clause stipulating that a successful tenderer must employ a certain number or percentage of long-term
unemployed or apprentices, without requiring the unemployed or apprentices to be from a particular region or registered with a
national body, for instance for the execution of a works contract, should not, a priori, amount to discrimination against tenderers
from other Member States.

See point 31 of the Beentjes judgment cited above.

See point 28 of the Beentjes judgment cited above.

Communication on Regional and Social Aspects of Public Procurement, cited above, point 59.

"In order to meet the directive' s aim of ensuring development of effective competition in the award of public works contracts, the
criteria and conditions which govern each contract must be given sufficient publicity by the authorities awarding contracts" (see
the Beentjes judgment cited above, point 21).

The judgment of the Court of Justice of 22.6.1992 in Case C-243/89 "Storebaelt" stated that a contracting authority must reject
bids which do not comply with the tender conditions to avoid infringing the principle of equal treatment of tenderers, which lies at
the heart of the public procurement directives.
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additional specific conditions which a contracting authority might impose on the
successful tenderer while complying with the requirements set out above, and which
allow social objectives to be taken into account:

e the obligation to recruit unemployed persons, and in particular long-term
unemployed persons, or to set up training programmes for the unemployed or for
young people during the performance of the contract;

e the obligation to implement, during the execution of the contract, measures that
are designed to promote equality between men and women or ethnic or racial
diversity®’;

e the obligation to comply with the substance of the provisions of the ILO core
conventions during the execution of the contract, in so far as these provisions have
not already been implemented in national law;

e the obligation to recruit, for the execution of the contract, a number of disabled
persons over and above what is laid down by the national legislation in the
Member State where the contract is executed or in the Member State of the
successful tenderer.

It should be noted that it would appear more difficult to envisage contractual clauses
relating to the manner in which supply contracts are executed, since the imposition of
clauses requiring changes to the organisation, structure or policy of an undertaking
established on the territory of another Member State might be considered
discriminatory or to constitute an unjustified restriction of trade.

PUBLIC PROCUREMENT CONTRACTS NOT COVERED BY THE
DIRECTIVES

The public procurement directives apply only to certain public procurement
contracts, and in particular those whose value equals or exceeds the relevant
threshold set out in the directives.

Under Community law, it is for Member States to decide whether public
procurement contracts not covered by the Community directives should be subject to
national rules.

Member States are also free, within the limits laid down by Community law, to
decide whether public procurement contracts not covered by the directives may - or
must - be used to pursue objectives other than the objective of "best value for
money" pursued by the public procurement directives.

Without prejudice to national legislation in the field, contracting authorities remain
free, in respect of such contracts, to define and apply, in their procurement
procedures, selection and award criteria of a social nature, provided that they comply

In the case of services contracts, this might for example involve establishing a policy aimed at promoting ethnic and racial
diversity in the workplace, through instructions given to the persons in charge of recruitment, promotion or staff training. It may
also involve the appointment by the contractor of a person responsible for implementing such a policy in the workplace.
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3.1.

with the general rules and principles of the EC Treaty®. This implies, among other
things, an appropriate degree of transparency and compliance with the principle of
equality of treatment of tenderers.

Practices that reserve contracts to certain categories of persons, for example to
disabled persons ("sheltered workshops") or to the unemployed, are permitted. Such
practices must not, however, constitute direct or indirect discrimination as regards
tenderers from other Member States®”, or constitute an unjustified restriction on
trade’’. Thus, reservation of a contract for national tenderers would be contrary to the
rules and general principles of the EC Treaty. However, where for example, contracts
are also open to sheltered workshops from other Member States, this should not in
principle be discriminatory. In such cases, award of the contract should be made in
accordance, among other things, with the principles of equality of treatment of
tenderers and of transparency’® (see also Chapter III, below).

Contracting authorities have a certain freedom not only as regards contracts not
covered by the directives, but also as regards the services listed in Annex IB to
Directive 92/50/EEC and Annex XVIB to Directive 93/38/EEC, which cover most
services of a "social" nature (for example, health and social services). Such contracts
are subject only to the provisions of the public procurement directives on technical
specifications and advertising (award notice). The detailed rules in the directives on
selection of candidates and award of contracts do not apply to contracts for such
services. However, procurement in respect of such service contracts remains subject
to national law and to the rules and principles of the EC Treaty, as outlined above.

SOCIAL PROVISIONS APPLICABLE TO PUBLIC PROCUREMENT
Introduction

From the outset, it must be reiterated that, even if the public procurement directives
do not contain a specific provision to this effect, all Community, international and
national regulations, rules and provisions, which are applicable in the social field
shall apply fully during the performance of a public procurement contract following
award of the contract. Where necessary, they should be stated in the contract notice
or contract documents. The public procurement directives already permit’>
contracting authorities to identify, or for them to be obliged by a Member State to
identify, in the contract documents the national competent authority or authorities
from whom tenderers may obtain relevant information on obligations regarding

68

For more details, see Chapter III of the Interpretative Communication on the Community law applicable to public procurement
and the possibilities for integrating environmental considerations into public procurement, cited above.

In the United Kingdom, a preference scheme, the "Priority Suppliers Scheme", whose aim was to encourage employment of
disabled workers through the award of government supply contracts, stipulated that certain undertakings registered on a list could
submit a second tender to bring it into line with the lowest tender, a rule that could not benefit similar tenderers from other
Member States. This scheme was discontinued at the time of negotiations on codified directive 93/36/EEC and was replaced in
November 1994 by a procedure that complied with Community law, the "Special Contract Arrangement". Eligibility for the
scheme was extended to employers of disabled persons throughout the European Union, and application of the scheme is limited
to public procurement contracts whose value is below the thresholds set out in the directives.

Article XXIII of the Agreement on Government Procurement ("Exceptions to the Agreement") provides the parties to the
Agreement with the possibility of "imposing or enforcing measures [...] relating to the products or services of handicapped
persons, of philanthropic institutions or of prison labour", provided such measures do not "constitute a means of arbitrary or
unjustifiable discrimination" and are not "a disguised restriction on international trade". This possibility was not implemented in
the public procurement directives.

In this context, see the judgments of the Court of Justice of 18.11.1999 in Case C-275/98, Unitron, and of 7.12.2000 in Case C-
324/98, Telaustria.

Article 23 of Directive 93/37/EEC, Article 28 of Directive 92/50/EEC and Article 29 of Directive 93/38/EEC.
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safety and working conditions which are applicable at the place where the works are
carried out or on the sites where the services are provided”.

These obligations include respect of national rules deriving from Community
directives in the social field. Of particular relevance in the context of public
procurement are the directives on the health and safety of workers and the directives
on the "transfer of undertakings" and the "posting of workers" (see Point 3.2.2.2,
below), as well as recent directives on equality of treatment*.

Such obligations may also derive from certain Conventions of the International
Labour Organisation (ILO)”. As regards core labour standards recognised at
international level, the fundamental principles and rights at the workplace defined by
the In‘%eérnational Labour Organisation of course apply in their entirety to the Member
States .

Bids from tenderers who have not taken account of obligations on employment
protection provisions and working conditions identified by the contracting authority
in the contract documents cannot be considered as complying with the contract
documents. Moreover, where tenderers have not taken sufficient account of these
obligations in their tenders, their tenders might be considered as abnormally low and,
in some cases, might be rejected for this reason (see point 1.5, above).

Questions have frequently been asked’’ about the interpretation and application of
certain rules or regulations of a social nature which must be complied with in respect
of public procurement contracts and which might seem difficult to identify in the
context of public procurement, and particularly during execution of the contract.
Particularly frequent are questions on the application of labour law and the protection
of working conditions in respect of workers posted by an undertaking in order to
provide a service in another Member State, as particular account has to be taken of
such conditions when tenderers are drawing up their bids. Another matter on which
questions are frequently posed in respect of public procurement concerns cases
where a successful tenderer takes over some or all of the employees of the
organisation previously holding the contract.

Under the current public procurement directives, contracting authorities that make use of this possibility and thus provide such
information in the tender documents are required to ensure that tenderers have taken the obligations relating to protection
provisions and working conditions into account in the preparation of their tenders, by asking tenderers to state this in their
tenders. In this way, tenderers can obtain the necessary information in advance on the social obligations that will be applicable if
the contract is awarded to them. It also permits tenderers to take account in the preparation of their tenders of the costs that
compliance with such obligations would involve.

Directive 2000/43/EC of 29.6.2000 implementing the principle of equal treatment between persons irrespective of racial or ethnic
origin (OJ 2000 L 180/22) and Directive 2000/78/EC of 27.11.2000 establishing a general framework for equal treatment in
employment and occupation (OJ 2000 L 303/16).

Conventions No. 87 of 9.7.1948 and No. 98 of 1.7.1949 (on, respectively, freedom of association and protection of the right to
organise, and application of the right to organise and collective bargaining); No. 29 of 28.6.1930 and No. 105 of 25.6.1957
(abolition of forced labour); No. 111 of 25.6.1958 (discrimination in employment and occupation); No. 100 of 29.6.1951
(principle of equal remuneration and abolition of all discrimination); No. 138 of 26.6.1973 and No. 182 of 17.6.1999 (minimum
age and prohibition of the worst forms of child labour).

Commission Communication on core labour standards, cited above, point 3.1. In this context, the Commission states that, since
rapid ratification by all Member States of the eight core ILO Conventions goes hand in hand with the European Union's
commitment to promoting core labour standards, on 15.9.2000 it sent the Member States a recommendation on ratifying the most
recent basic Convention, i.e. Convention No. 182 cited above (recommendation published in OJ L 243 of 28.9.2000).

The wish to improve social protection for workers and their working conditions is frequently behind such questions. Moreover,
the objective of ensuring social protection of workers has been recognised by the Court of Justice as an imperative requirement of
general interest which may justify national measures restricting the exercise of one of the fundamental freedoms of Community
law (judgments of 17 December 1981, Webb, Case 279/80, ECR 3305; of 3.2.1982, Seco and Desquenne & Giral, Joined Cases
62/81 and 63/81, ECR. 223; of 27.3.1990, Rush Portuguesa, Case C-113/89, ECR 1-345; of 28.3.1996, Guiot, Case C-272/94,
ECR 1-1905; 0f 23.11.1999, Arblade, Joined Cases C-369/96 and C-376/96).
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3.2

3.2.1.

3.2.1.1.

Moreover, understanding the extent of relevant obligations in the social field may
play an important role in dealing with and verifying tenders which are suspected of
being abnormally low.

The Commission explains in this Communication the scope of Community
provisions that are of particular relevance in answering such questions.

DETERMINING THE WORKING CONDITIONS APPLICABLE

In the case of national, international and Community standards and rules that must be
applied in the social field, a distinction must be made between situations of a cross-
border nature and other situations (which can, in principle, be considered purely
national).

In "national" situations, the contracting authorities, tenderers and contractors must
comply, as a minimum standard, with all obligations relating to employment
protection conditions and working conditions, including those deriving from
collective and individual rights, that arise from applicable labour legislation, case law
and/or collective agreements, provided that they are compatible with Community
legislation and the rules and general principles of Community law, and in particular
the principles of equal treatment and non-discrimination.

In “cross-border” situations, requirements justified by overriding reasons in the
general interest that are in force in the host country (the catalogue of such rules was
put on a Community basis by Directive 96/71/EC, see point 3.2.1.2 below) must,
among others, be complied with by service providers, in the respect of the principle
of equal treatment.

In both situations, provisions more favourable to workers may, however, also be
applied (and must then also be complied with), provided that they are compatible
with Community law.

The limits laid down by Community law on the application of national provisions
The EC Treaty

Since the relevant provisions can be applied only if they are compatible with
Community law, the limits and restrictions laid down by Community law should be
examined.

The established case law of the Court, as summarised in the Arblade judgment’®, is
that Article 49 (ex 59) of the EC Treaty requires not only the elimination of any
discrimination against a service provider established in another Member State by
reason of its nationality, but also the elimination of any restriction, even if it applies
indiscriminately to national service providers and to those from other Member States,
which is likely to prevent, hamper or make less attractive the activities of a service
provider established in another Member State where it lawfully provides similar

78

See the Arbalde judgment, cited above,and in particular points 33-39.
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services””. Moreover, even in the absence of harmonisation in the field, as a
fundamental principle of the EC Treaty, the freedom to provide services may be
limited only by rules which are justified by imperative reasons relating to the public
interest and which apply to all persons or undertakings pursuing an activity in the
State of destination, insofar as that interest is not protected by the rules to which the
service provider is subject in the Member State in which he is established™.
Moreover, application of such national rules of a Member State to service providers
established in another Member State must be necessary to ensure attainment of the
objective pursued and must not exceed what is necessary to attain the objective.®!

The Court has already accepted worker protection®?, including protection of workers
in the construction sector®, as an imperative reason in the general interest. However,
purely administrative considerations would not justify such a derogation from
Community law by a Member State, especially if the effect of the derogation is to
restrict the exercise of one of the principal freedoms under Community law®*. It must
be stressed that the imperative reasons in the general interest which justify the
substantive provisions of a regulation may also justify the supervisory measures
needed to ensure that they are complied with™.

Exclusion from participation in a public procurement contract of an undertaking
established in another Member State because it was not affiliated to a national
collective agreement in force in the relevant sector in the country of the contracting
authority would thus not only be contrary to the public procurement directives, but
might also be an infringement of the freedom to provide services and, in certain
cases, of the right of establishment®®.

3.2.1.2. Provisions of secondary legislation of particular relevance to public procurement

Directive 96/71/EC ("posting of workers")

According to the case-law of the Court of Justice®’, Community law does not prevent
Member States from extending their legislation, or collective labour agreements
entered into by the social partners , including as regards minimum wages, to any
person who carries out work, even temporarily, within their territory, irrespective of
the country in which the employer is established.

See the judgments of 25.7.1991, Sager, Case C-76/90, ECR p. 1-4221, point 12; of 9.8.1994, Vander Elst v. OMI of 9.8.1994 in
Case C-43/93, ECR p. 1-3803, point 14; of 12.12.1996, Reisebiiro Broede, Case C-3/95, ECR p. I-6511, point 25; and of 9.7.1997,
Parodi, Case C-222/95, ECR p. I-3899, point 18, and point 10 of the Guiot judgment, cited above.

See, in particular, the Webb judgment cited above, point 17, and judgments of 26.2.1991, Commission/Italy, Case C-180/89, ECR
p. I-709, point 17; Commission v. Greece, Case C-198/89, ECR p. I-727, point 18; Séager, cited above, point 15; Vander Elst, cited
above, point 16, and Guiot, cited above, point 11.

See in particular the Séger judgment, cited above, point 15, and judgments of 31.3.1993, Kraus, Case C-19/92, ECR p. 1-1663,
point 32; 0f 30.11.1995, Gebhard, Case C-55/94, ECR p. I-4165, point 37, and Guiot, cited above, points 11 and 13.

See the Webb judgment, cited above, point 19, and judgments of 3.2.1982, Seco and Desquenne & Giral, cited above, point 14,
and 0f 27.3.1990, Rush Portuguesa, cited above, point 18.

Guiot judgment, cited above, point 16.

See, in particular, the judgment of 26.1.1999, Terhoeve, Case C-18/95, ECR p. I-345, point 45.

In this context, see the Rush Portuguesa judgment, cited above, point 18, and the Arblade judgment, cited above, points 61 to 63
and 74. However, although in the latter judgment, the Court confirmed the importance of social protection of workers and the
justification for certain supervisory measures needed to ensure that it is complied with, it added that such supervisory measures
could be accepted only "where there exists no organised system for cooperation or exchanges of information between Member
States as provided for in Article 4 of Directive 96/71" (see point I1.3.2, above). The organised system for cooperation or
exchanges of information between Member States thus provided for will therefore make certain supervisory measures superfluous
after expiry of the date for implementation of that Directive (16.11.1999). See also, in this context, the answer to Written
Question E-00/0333 by Mrs B. Weiler.

See, in this context, the conclusions of the Advocate-General in Case C-493/99, Commission v. Germany, of 5.4.2001.

See, in particular, the Rush Portuguesa judgment, cited above, point 18.
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Having regard to this case-law and the relevant provisions of the 1980 Rome
Convention®, Directive 96/71/EC concerning the posting of workers in the
framework of a transnational provision of services aims to co-ordinate the legislation
of Member States by preparing a list of mandatory rules of general interest at
Community level and by rendering obligatory the existing “possibilities” for Member
States as regards transnational situations. It seeks to guarantee both the fundamental
freedoms under the EC Treaty and worker protection, and is intended to provide
greater legal certainty to enterprises, as service providers, and to “posted” workers
within the framework of the freedom to provide services. In Community labour law,
the Directive provides a significant level of protection to workers. To this end, the
Directive lays down a common list of rules for minimum protection of workers
which employers must observe in the host country in respect of workers posted in the
situations described above. It also guarantees a level playing field for all tenderers in
the field of public procurement, and legal clarity as to the elements to be taken into
account when preparing tenders.

This core of mandatory rules for minimum protection of workers is found either in
legislation or in collective agreements which have been declared universally
applicable within the meaning of the Directive, and covers the following matters:

e maximum work periods and minimum rest periods;
e minimum paid annual holidays;
e minimum rates of pay;

e conditions of hiring-out of workers (in particular by temporary employment
undertakings);

e health, safety and hygiene at work;

e protective measures with regard to the terms and conditions of employment of
pregnant women or women who have recently given birth, of children and of
young people;

e cquality of treatment between men and women and other provisions on non-
discrimination.

It should be noted that the Directive states that the rules laid down by collective
agreements that have been declared universally applicable® are mandatory in the
construction sector. Member States may, however, extend the application of these
rules to other sectors. Rules that are laid down in legislative provisions apply to all
sectors.

On the law applicable to contractual obligations, OJ 1980 L 266.

Article 3 of the "posting of workers" Directive lays down what is meant by collective agreements or arbitration awards which are
"universally applicable" (Article 3(1)) or which have been "declared universally applicable" (Article 3(8)). In any event,
application of such collective agreements must comply with the principle of equality of treatment as set out in the last paragraph
of the Article in question. There is equality of treatment within the meaning of this provision "where national undertakings in a
similar position are subject, in the place in question or in the sector concerned, to the same obligations as posting undertakings as
regards the matters listed in the first subparagraph of paragraph 1", and "are required to fulfil such obligations with the same
effects".
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The “posting of workers” Directive thus introduces certain “social clauses” into the
relationship between service providers operating in one Member State and the party
to whom the service is provided who is situated in another Member State (host
Member State), which may be a public authority. The service provider who posts
workers to a host Member State must comply with a minimum set of labour law
requirements in force in that Member State.

Directive 2001/23/EC (Safeguarding workers' rights in the event of "transfers of
undertakings")

If an undertaking takes over certain activities carried out previously by another
undertaking, subsequent to a procedure for the award of a public procurement
contract, this might fall within the scope of the Directive on "transfers of
undertakings". Such a transfer may arise as part of a procedure for the award of
public service contracts”, as part of the privatisation of a sector where there is a
transfer of an entity in the form of an administrative concession’’, or as a result of a
public procurement procedure, for example for a public services contract’.

The Community directive applicable in this field ** aims to ensure the continuity of
the existing employment relations of any person protected as an employee under
national employment legislation’, regardless of the nature of the post held by such

person””.

The essential and decisive criterion for establishing whether the "transfer of
undertakings" Directive applies in particular instances, and particularly whether there
is a transfer within the meaning of the Directive, is whether the economic entity
transferred retains its identity after its transfer’. This may be the case if, for
example, its operations are genuinely continued or taken over’’. The term “entity”
thus refers to an organised and stable set of persons and elements allowing the
exercise of an economic activity in pursuit of a given objective’™. In order to
establish whether the conditions for a transfer of an economic entity are met, it is
necessary to take into account all the circumstances that characterise the operation in
question. However, these elements are only some of the aspects of the overall
assessment required and should only form part of the assessment by the national
judge whose task it is to make this assessment’”.

Despite the fact that it may provide an indication that there has been no transfer
within the meaning of the Directive, the absence of a contractual link between the
transferor (that is, the entity that held the contract previously) and the transferee (the
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See, for example, the proposal for a Regulation of the European Parliament and of the Council on action by Member States
concerning public service requirements and the award of public service contracts in passenger transport by rail, road and inland
waterway, 26.7.2000, COM (2000) 7, in particular Article 9(3).

Case C-343/98, Collino, judgment of 14.9.2000 on the transfer for value, in the form of an administrative concession, by an entity
operating public telecommunications services (and managed by a public body forming part of central government) to a private-
law company established by another public body which holds its entire capital.

Case C-172/99, Oy Liikenne, judgment of 25.1.2001 concerning bus services.

Directive 2001/23/EC, cited above.

See the judgments of 11.7.1985, Case 105/84, Danmols Inventar; of 19.5.1992, Case C-29/91, Sophie Redmond Stichting; and of
10.12.1998, joined cases C-173/96 and C-247/96, Sanchez Hidalgo et al.

See the Collino case, cited above.

Judgments of 14.4.1994, Case C-392/92, Schmidt; of 19.9.1995, Case C-48/94, Rygaard; of 26.9.2000, Case C-175/99, Mayeur.
Judgments of 18.3.1986, Case 24/85, Spijkers; of 11.3.1997, Case C-13/95, Siizen; and of 10.12.1998, joined cases C-127/96, C-
229/96 and C-74/97, Hernandez Vidal, as well as the judgment of 2.12.1999 in the Allen et al case, Case C-234/98 and the Oy
Liikenne case cited above.

See, for example, the Siizen, Hidalgo ef al., Allen et al. and Oy Liikenne cases cited above.

See the Spijkers, Siizen, Sanchez Hidalgo et al. and Herndndez Vidal cases cited above.
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new tenderer to whom the contract is awarded), should not be a deciding factor in
this respect'®. The Directive applies in all cases where there is a change in
contractual relations, in the natural or legal person responsible for operating the
undertaking, and who therefore enters into the contractual obligations of an employer

vis-d-vis the employees of the undertaking'®".

As confirmed in the recent judgment in the Oy Liikenne case'?, the fact that the

transfer takes place following a public procurement procedure does not pose any
specific problems as regards application of the “transfer of undertakings™ Directive.
Moreover, the two directives can be reconciled, due to their objectives'®. What is
more, further to the case law of the Court of Justice on public procurement,
contracting authorities have an obligation to inform tenderers of all conditions
relating to the performance of a contract, so that tenderers can take them into account
when preparing their tenders. An operator must thus be in a position to assess
whether, if it is awarded the contract, it will be in its interests to buy major assets of
the current holder of the contract and take over all or some of his staff, or whether it
will be required to do so. In such event, it should be in a position to assess whether it
will find itself in the situation of a transfer of undertaking within the meaning of
Directive 2001/23/EC'",
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Judgment of 10.2.1988, Case 324/86, Tellerup, known as "Daddy's Dance Hall", and the Siizen, Hidalgo et al., Mayeur and Oy
Liikenne cases cited above.

See Tellerup judgment, cited above, and the Siizen, Hidalgo ef al., Mayeur and Oy Liikenne cases cited above. Moreover, the
Directive also applies subsequent to a transfer decision taken unilaterally by the public body (local authority), see judgment of
19.5.1992, Case C-29/91, Sophie Redmond Stichting. Moreover, the fact that the service was transferred by a public-law body,
which was a local authority in the case in question, would not exclude application of the Directive because the activity involved is
not covered by the exercise of public powers. See Collino (point 32) and Hidalgo et al. (point 24) cases cited above. On the other
hand, a reorganisation of the structures of public administration or the transfer of administrative tasks between public
administrations is not a transfer of an undertaking. See judgment of 15.10.1996, Case C-298/94, Henke and the Mayeur case cited
above.

Judgment of 25.1.2001, Case C-172/99, in particular, point 21/22.

See also the conclusions of Advocate-General Léger in Case C-172/99, in particular points 28 to 37; and point 22 of the judgment
in this case.

Oy Liikenne judgment cited above, point 23.
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IP/01/1418

Brussels, 15th October 2001

Public procurement: Commission issues guidelines
for taking social considerations into account

The European Commission has clarified how Community law offers
numerous possibilities to public purchasers who wish to integrate social
considerations into public procurement procedures. The clarifications take
the form of an interpretative Communication that explains how social
concerns may be taken into account at each separate stage of the contract
award procedure. As public procurement amounts to over €1,000 billion
every year across the European Union (14% of EU GDP), taking social
concerns into account in these purchases could contribute to sustainable
development as well as economic and social renewal in the Union.

Internal Market Commissioner Frits Bolkestein said “This Communication will be a
useful tool to help public authorities to apply social considerations to their
purchasing, whilst at the same time ensuring value for money for taxpayers and
equal access for all Community suppliers.”

Employment and Social Affairs Commissioner Anna Diamantopoulou added “these
guidelines are useful because they seek to make clear to public authorities the full
scope for designing social policy into their tendering activities.”

The Communication interprets existing law, comprising EC Treaty Internal Market
rules and the public procurement Directives. It therefore refers both to public
contracts that are covered by the EC Directives on public procurement as well as
those that are not covered by these Directives but are nevertheless subject to Treaty
rules. In doing so, it seeks to reconcile the respective goals of social policy and
efficient and fair public procurement in the Internal Market.

The Communication examines in detail the different stages in a public procurement
procedure and explains how, at each stage, social considerations may be taken into
account, while at the same time ensuring rational use of public money and equal
access for all Community enterprises to public procurement. For example, technical
specifications with a social connotation can be used which serve to characterise a
product or service. When selecting tenderers to submit a bid, certain social
considerations may also be taken into account. Thus, non-compliance by tenderers
with certain social obligations may lead to their exclusion from public procurement
procedures. In addition, if a contract requires specific know-how in the "social" field,
specific experience in this field may be used as a criterion in proving the technical
capability of tenderers.

Contracting authorities can apply an additional condition relating to the campaign
against unemployment when awarding a contract, provided that this condition is in
line with all the fundamental principles of Community law, and that the authorities
have to consider two or more economically equivalent bids.



It is especially during the execution of the contract that public procurement can be
used by contracting authorities as a means of encouraging the pursuit of social
objectives. Contracting authorities can require the successful tenderer to comply with
contractual clauses relating to the manner in which the contract is to be performed.
Such clauses may include measures in favour of certain categories of persons,
positive actions in the field of employment and measures to ensure equal
opportunities.

Public purchasers are also free to pursue social objectives in respect of public
procurement contracts not covered by the public procurement Directives, within the
limits laid down by national law and the general rules and principles of the Treaty.

The Communication highlights also the fact that relevant (national) rules in force in
the social field, including provisions on workers’ rights and on working conditions,
apply in any event during performance of public procurement contracts. The limits
imposed by EC law on the application of such rules are explained. Furthermore, EC
legislation which is of particular relevance to public procurement, such as the
Directives on posting of workers in the framework of provision of services (96/71/EC)
and on safeguarding of employees’ rights in the event of the transfer of undertakings
(2001/23/EC), is also discussed.

The Communication figures among the actions announced in the Social Policy
Agenda adopted by the European Council of Nice in December 2000. The Agenda is
part of the integrated European approach set out in Lisbon with a view to ensuring
economic and social renewal, and seeks to provide a dynamic and positive
interaction between economic, social and employment policies, which are mutually
reinforcing. The Communication will help to make economic and social renewal a
reality by identifying the legal options open to public purchasers who wish to go down
that route.

The interpretative Communication is available on the Commission's Europa website:
http://simap.eu.int/




MEMO/01/324

Brussels, 15th October, 2001

Interpretative Communication on integrating social
considerations into public procurement — frequently

asked questions
(see also IP/01/1418)

Is it possible to adequately take into account social considerations
under the public procurement Directives?

Yes. The Communication makes clear that there are numerous possibilities for
taking account of social considerations in public procurement under the Directives,
provided that the principles of non-discrimination and transparency are respected.
Guidance is given about where in the tender process social considerations should
be taken into account.

When is it most appropriate to take social considerations into account
in the procurement procedure?

It is especially during the execution of the contract, that is, once the contract has
been awarded, that public procurement can be used by contracting authorities as a
means of encouraging the pursuit of social objectives. Contracting authorities can
require the successful tenderer to comply with contractual clauses relating to the
manner in which the contract is to be performed, which may include clauses in
favour of certain categories of persons and positive actions in the field of
employment.

Can a contracting authority take account of the needs of the disabled
in its purchasing policy?

Yes. In deciding what you want to purchase, contracting authorities can specify their
requirements regarding access for the disabled to certain buildings or public
transport (for example, accessibility standards on the width of corridors and doors,
adapted toilets, access ramps), or access to certain products or services (for
example, in the field of information technology for the visually impaired). In addition,
contracting authorities can impose an obligation on a successful tenderer to recruit,
for the execution of the contract, a number of disabled persons over and above the
minimum number laid down by national legislation.

Can a contracting authority use its procurement policy as a tool to
combat unemployment?

Yes. Contracting authorities can require successful tenderers to recruit unemployed
persons, and in particular long-term unemployed persons, or to set up training
programmes for the unemployed or for young people during the performance of the
contract.



Can a contracting authority promote equal opportunities through its
purchasing policy?

Yes. Contracting authorities can require successful tenderers to implement, during
the execution of the contract, measures that are designed to promote equality
between men and women or ethnic or racial diversity.

How can a tenderer be sure that its competitors will not benefit from
submitting tenders that do not comply with applicable employment
and safety rules?

Tenderers who have not complied with social legislation can be excluded from public
procurement procedures, where this is deemed to constitute grave professional
misconduct or an offence having a bearing on their professional conduct. In addition,
elements relating to non-compliance with rules on safety or employment can, under
the current public procurement Directives, be taken into consideration to reject an
abnormally low tender.

Can a contracting authority take social considerations into account
when awarding a contract?

Yes. Criteria involving social considerations may be used to determine the most
economically advantageous tender where they provide an economic advantage for
the contracting authority which is linked to the product or service which is the
subject-matter of the contract. For example, a criterion that makes it possible to
evaluate the quality of a service intended for a given category of disadvantaged
persons may be used. In addition, it may also be possible to use a condition related
to the combating of unemployment as an additional criterion in respect of two or
more economically equivalent tenders, provided it complies with the fundamental
principles of Community law [namely? non-discrimination? equal treatment?].

What rules on employment and protection of working conditions are
applicable to workers posted to work on a public procurement
contract in another Member State?

The Communication explains the relevance to public procurement of Directive
96/71/EC on the posting of workers in connection with the cross-border provision of
services. This Directive lays down a common list of rules for minimum protection of
workers which employers must observe in respect of workers they post to other
Member states. It also guarantees a level playing field for all tenderers in the field of
public procurement, and legal clarity as to the elements to be taken into account
when preparing tenders.

Can a contracting authority require that a successful tenderer take on
the employees of the previous contractor?

Yes. The fact that the transfer of an undertaking, within the meaning of Directive
2001/23/EC on the safeguarding of employees’ rights in the event of a transfer of
undertaking, takes place following a public procurement procedure does not pose
any specific problems as regards application of this Directive. However, contracting
authorities have an obligation to inform tenderers in advance of all conditions relating
to the performance of a contract, including whether and on what conditions such a
transfer of undertaking might take place if the tenderer is awarded the contract, so
that tenderers can take them into account when preparing their tenders.
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EXECUTIVE SUMMARY

» Achieving sustainable development in practice requires that economic growth supports
social progress and respects the environment, that social policy underpins economic
performance, and that environmental policy is cost-effective.

» As stated in the Commission Communication of May 2001 on “A Sustainable Europe for a
Better World: A European Union Strategy for Sustainable Development” to be presented to
the meeting of the European Council in Gothenburg in June 2001, Member States should
consider how to make better use of public procurement to favor environmentally-friendly
products and services. . The present Communication is a contribution to that end.

* The objective of this document is to analyse and to set out the possibilities of the existing
Community legal framework with regard to the integration of environmental
considerations into public procurement.

* The introduction of further possibilities that go beyond the ones offered by the existing
legal framework requires intervention from the Community legislator.

» Existing environmental and other legislation, either Community legislation or national
legislation compatible with Community law, is binding upon contracting authorities and
may have an influence on the choices to be made and the specifications and criteria to be
drawn up by contracting authorities.

» The main possibilities for “green purchasing” are to be found at the start of a public
purchase process, namely when making the decision on the subject matter of a contract.
These decisions are not covered by the rules of the public procurement directives, but are
covered by the Treaty rules and principles on the freedom of goods and services, notably
the principles of non-discrimination and proportionality.

* The public procurement directives themselves offer different possibilities to integrate
environmental considerations into public purchases, notably when defining the technical
specifications, the selection criteria and the award criteria of a contract.

* In addition, contracting authorities may impose specific additional conditions that are
compatible with the Treaty rules.

» Public contracts not covered by the public procurement directives are subject to the rules
and principles of the Treaty. Here, it depends on national law whether contracting
authorities have further possibilities for “green purchasing”.



INTRODUCTION

The objective of this document is to analyse and to set out the possibilities of the existing
Community legal framework with regard to the integration of environmental considerations in
public procurement, offering thus to public purchasers the possibility to contribute to
sustainable development.

Public procurement policy is one of the many elements of Single Market policy, which
includes its strategic targets (in particular the free movement of goods, persons and services).
Public procurement policy aims at contributing to the realisation of the Single Market by the
creation of competition necessary for the non-discriminatory award of public contracts and
the rational allocation of public money through the choice of the best offer presented.
Implementing these principles enables public purchasers to obtain the best value for money,
following certain rules on how to define the subject matter of the contract, for the selection of
the candidates according to objective requirements and the award of the contract solely on the
basis of the price or alternatively on the basis of a set of objective criteria.

The history of the Community Directives on public procurement dates from 1971, when the
first directive relating to public work contracts was adopted. Since then, directives on public
supply contracts and public service contracts have been adopted, as well as directives for the
utilities sector. The basic concept and system of the Directives, though amended several
times, was never essentially modified.

The public procurement directives do not contain any explicit reference to environmental
protection or considerations or any other aspects beyond the core internal market policy,
which is, regarding the time of adoption of these directives, not surprising.

Since the adoption of the public procurement directives, action in the fiegheifonment
has evolved at the initiative of the Community and the Member States.

The Amsterdam Treaty has reinforced the principle of integration of environmental
requirements into other policies, recognising that it is key in order to achieve sustainable
development.

Also the Commission proposal for the Sixth Environmental Action Programme, which covers
the years 2001 - 2010, has identified public procurement as an area which has considerable

Council Directive 71/305/EEC concerning the coordination of procedures for the award of public works
contracts, replaced by Council Directive 93/37/EEC, amended by European Parliament and Council
Directive 97/52/EC;

Council Directive 77/62/EEC coordinating procedures for the award of public supply contracts,
replaced by Council Directive 93/36/EEC, amended by European Parliament and Council Directive
97/52/EC;

Council Directive 92/50/EEC relating to the coordination of procedures for the award of public service
contracts, amended by European Parliament and Council Directive 97/52/EC,;

Council Directive 93/38/EEC of 14 June 1993 coordinating the procurement of entities operating in the
water, energy, transport and telecommunications sectors, amended by European Parliament and Council
Directive 98/04/EC.

Article 6 of the consolidated version of the Treaty establishing the European Community states that
“environmental protection requirements must be integrated into the definition and implementation of
the Community policies and activities referred to in Article 3, in particular with a view to promoting
sustainable development”.



potential for ‘greening’ the market through public purchasers using environmental
performance as one of their purchase critéria.

Sustainable development offers the European Union a positive long-term vision of a society
that is more prosperous and more just, and which promises a cleaner, safer, healthier
environment — a society which delivers a better quality of life for us, for our children, and for
our grandchildren. Achieving this in practice requires that economic growth supports social
progress and respects the environment, that social policy underpins economic performance,
and that environmental policy is cost-effectivim relation to public procurement, this means

that the legislative framework should facilitate the taking into account of environmental
concerns alongside its primary economic purpose.

There is no inherent contradiction between economic growth and the maintenance of an
acceptable level of environmental quality. Accordingly, the issue should not be seen as one of
economic growth versus the environment, but to achieve synergies between the two. The
Commission has recognised in its Communication on the Single Market and the Envirbnment
that the increasing openness of markets coupled with growing environmental challenges and
greater environmental awareness have revealed synergies, but that there are inevitably also
tensions between the functioning of the Single Market and the implementation of
environmental policy. It is therefore stated that the Community must seek a coherent approach
to the pursuit of the objectives of the Treaty in relation to both the Single Market and the
environment whilst also honouring its international obligations.

Also at world level, environmental action has evolved significantly. An example of these
evolutions is the adoption of the Kyoto Protocol. The European Union has made a
commitment in the Protocol to the Climate Change Convention agreed in Kyoto, which has
set an ambitious target for reduction of greenhouse gases by the time frame 2008-2012.

With the growing amount of scientific information available and the increasing public
awareness of both the origins as well as the consequences of environmental pollution, there
has been, for several decades, in increase in the interest in contributing to the prevention of
environmental pollution and contributing to sustainable development. A considerable number
of consumers in the European Union, both private and public, tend more and more to
purchase environmentally sound products and services.

Public purchasers and other entities covered by the public procurement directives constitute
an important group of consumers. By their purchases, which represent more than 1000 billion
Euros or about 14% of the Union's GDP, public purchasers could substantially contribute to
sustainable development. Conscious of the responsibility regarding the realisation of
sustainable development, initiatives for “greening” public procurement at national and local
level have already been launched in a number of Member States.

Communication from the Commission to the Council, the European Parliament, the Economic and
Social Committee and the Committee of the Regions on the sixth environment action programme of the
European Community: 'Environment 2010: Our future, Our choice' - adopted by the Commission on
24.01.2001 - COM (2001) 31 final

Communication from the Commisison: “A Sustainable Europe for a Better World: A European Union
Strategy for Sustainable Development”. Commission's proposal to the Gothenburg European Council;
COM(2001)264 final, adopted on 15.05.2001.

° Adopted by the Commission on 08.06.1999; COM(1999) 263 final, p. 4.
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Even though the Commission has indicated already some of the main possibilities in the
Communication of March 1998public purchasers are confronted with the fact that it is often
not clear to what extent environmental considerations are compatible with the existing
Community legislation on public procurement.

The Commission has committed itself to explain in greater detail the possibilities for taking
into account environmental considerations in public purchases that are offered by the existing
public procurement legislation.

In addition to this interpretative communication, the Commission intends to produce a
handbook on green public procurement with examples on how to draw up green calls for
tender in conformity with Community law.

One must keep in mind, as is expressly mentioned in the Communication of 11 March 1998,
that the Commission cannot, in an interpretative document such as this one, propose solutions
which go beyond the existing public procurement regime. Moreover interpretation of
Community law is ultimately of the sole competence of the Court of Justice.

If it is considered that the current public procurement regime does not allow adequate
possibilities for the taking into account of environmental considerations, then modification of
the public procurement Directives would be necessary. One should note that in the proposals
for modification of the public procurement directives, adopted by the Commission on
10.05.2000, environmental characteristics are listed explicitly amongst the criteria which may
serve to identify the most economically advantageous ténder.

The objective of this document is therefore to examine and clarify the possibilities offered
by the existing public procurement regime in order to enable the optimum consideration of
environmental protection in public procurement. The document will follow the different
phases of a contract award procedure and examine at each stage how environmental
concerns may be taken into consideration.

Commission Communication “Public Procurement in the European Communities”, adopted by the
Commission on 11 March 1998; COM (1998) 143 final.

Commission Communication in Integrated Product Policy, adopted by the Commission on 07.02.2001 —
COM(2001) 68 final.

Article 53 of the Proposal for a Directive of the European Parliament and of the Council on the
coordination of procedures for the award of public supply contracts, public service contracts and public
works contracts - (COM (2000) 275 final of 10.05.2000) and Article 54 of the Proposal for a Directive
of the European Parliament and of the Council coordinating the procurement procedures of entities
operating in the water, energy and transport sectors - (COM (2000) 276 final of 10.05.2000).



I DEFINITION OF THE SUBJECT MATTER OF THE CONTRACT

The first occasion for taking into account environmental considerations relative to a public
contract, is the phase just before the public procurement directives will be applicable: the
actual choice of the subject matter of the contract or, to simplify the question “what do I,

public authority, wish to construct or purchase”? At this stage, purchasing authorities have a
“wide” opportunity to take into account environmental considerations and choose an

environmentally sound product or service. How far this will effectively be done depends to a

great extent on the awareness and knowledge of the purchasing entity.

It should be emphasised that existing environmental or other legislation, either Community
legislation or national legislation compatible with Community law, may well limit or
influence this freedom of choite

The possibilities for the taking into account of environmental considerations differ according
to the different types of contracts.

Work contracts cover not only the final product, the work, but also the design and execution
of the works. The best opportunities for contracting authorities to take into consideration
environmental concerns are to be found in the phase of the design and the conceptual work.
Contracting authorities could give clear instructions to the architects and / or engineers to
design for example, a low-energy consuming administrative building, not only taking account
of insulation and the use of specific construction materials, but also the installation of solar
cells for the generation of warmth. They could equally require that the building be designed
so that the use of elevators is necessary only to a limited extent and that the orientation of
offices and tables limits the use of artificial lams.

Contracting authorities are responsible not only for the choice of the work or concept/design
itself, but also for the overall execution of the works and all that happens on and around the
construction site. Purchasing entities are therefore entitled to define the requirements for the
execution of the works. This offers a number of possibilities for the taking into account of
environmental considerations, through, for instance, requirements relating to energy and
water use or waste management on and around the construction site. Here, one could think of
the construction of bridges over rivers in natural reserves and in areas where tides of the sea
must not be disturbed because of the specific geographical situation where the work has to be
carried out.

Like, for instance, the obligation, for certain categories of works, to carry out an environmental impact
assessment. See footnote 11.

Different national administrations have already issued guidelines to their contracting authorities on
“sustainable construction”.

Example of the Oresund bridge construction or the Vasco de Gama bridge in Lisbon.

10
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For a specific category of work contracts, Community law imposes an obligation to make,
previous to the decision of having the work executed, an environmental impact assé&sment
This obligation, which originates from environmental legislation and not from the public
procurement Directives, influences the choice of the purchasing entity. The obligation for the
competent authorities to take into account the results of the environmental impact assessment
in the decision whether or not to give authorisation or consent for development, tends to lead
to more environmentally sound requirements for the execution of the works.

As to service contracts the nature of these contracts implies also a possibility to prescribe a
mode of performing. Contracting authorities could, for example, prescribe a specific method
of building cleaning, using only those products that are least harmful for the environment.
They could also define that, for instance, public transport services are to be carried out by
electric buses. They could also prescribe the method for the collection of household waste.

Supply contractsrelate, generally, to the purchase of final or end products. Therefore, apart
from the basic and essential choice of the subject matter of the contract (“what shall |
purchase?”), the possibilities to take into account environmental considerations in addition to
this choice are not as extensive as for works and service contracts. Environmental awareness
will influence this choice.

The public procurement Directives do not prescribe in any way what contracting authorities
should buy and are consequently neutral as far as the subject matter of a contract is concerned.

If different possibilities exist for fulfilling their needs, contracting authorities are free to
define the subject matter of the contract in the way that they consider to be the most
environmentally sourtéleven through the use of variants (see paragraph 11.1.4).

This freedom is, however, not entirely unlimited. A contracting authority, as a public body,
has to observe the general rules and principles of Community law. More precisely, these are
the principles regarding the free movement of goods and services as laid down in Articles 28
to 30 (formerly 30 to 36), and 43 to 55 (formerly 52 to 66) of the EC Tréaty.

This implies that the subject matter of a public contract may not be defined with the objective
or the result that the access to the contract is limited to domestic companies to the detriment
of tenderers from other Member States.

Contracting authorities are free to define the subject matter of the contract, or alternative
definitions of the subject matter through the use of variants, in the way that that they
consider to be the most environmentally sound, provided this choice does not result in a
restricted access to the contract in question to the detriment of tenderers from other
Member States.

The question of whether a measure is compatible with Community law depends on a case-by-
case assessment. As announced in the Communication from the Commission to the European
Parliament and the Council on the Single Market and the Environment, the Commission will
produce a handbook on the application of articles 28 — 30 of the Treaty.

12

Projects covered by Directive 85/337/EEC (Official Journal of the European Communities L 175 of
05.07.1985, p. 40), amended by Directive 97/11/EEC (Official Journal of the European Communities
L 073 of 14.03.1997, p. 05).

Contracting authorities have the possibility to either prescribe the solution chosen, or avoid prescribing
requirements which would lead the tenderers to offer products whose production processes would
damage more the environment. They could, for example, require recycled paper which is not bleached
14 COM(1999) 263 final of 08.06.1999, p. 8 and 9.
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The rules set out above are applicable to all public contracts, irrespective of the fact whether
they fall within or outside the scope of application of the public procurement Direcfives.

After having made the first choice on the subject matter of the contract, the public
procurement Directives oblige contracting authorities to specify the characteristics of the
subject in a manner such that it fulfils the use for which it is intended by the contracting
authority. To this end, the Directives contain a number of provisions relating to common rules
in the technical field, to be specified in the contract documents relating to each contract.

15 With the exception of those contracting entities which are covered by the Utilities Directive (Directive

93/38/EEC), but which are nevertheless private bodies.



I CONTRACTS COVERED BY THE PUBLIC PROCUREMENT DIRECTIVES

1. TECHNICAL SPECIFICATIONS OF THE SUBJECT MATTER OF CONTRACTS AND THE
POSSIBILITY TO DEFINE REQUIREMENTS RELATING TO ENVIRONMENTAL
PERFORMANCE

As a preliminary remark, it should be emphasised that environmental or other legislation,
either Community legislation or national legislation compatible with Community law is of
course binding for contracting authorities. All public procurement directives contain the rule
that the way contracting authorities define technical specificatiofwitBout prejudice to the
legally binding national technical rules'® This implies that, on condition that this legislation

is compatible with Community law, national legislation may, for instance, prohibit the use of
specific substances which the national authorities consider harmful for the environment, or
may oblige the observance of a specific minimum level of environmental performance.
Contracting authorities are, of course, bound to observe such legislation.

In order to enhance transparency, the Directives oblige contracting authorities to indicate the
technical specifications in the general or contractual documents relating to each contract. The
objective of these rules is the opening up of public markets, the creation of genuine
competition and preventing markets being reserved for national or specific undertakings (i.e.
avoiding discrimination). Technical specifications include all characteristics required by the
contracting authority in order to ensure that the product or service fulfils the use for which it
is intended. These technical specifications give objective and measurable details of the subject
matter of the contract and therefore have to be linked to the subject matter of the contract.

The public procurement Directives contain a detailed system of obligatory references to
standards and comparable instruments, with a clear hierarchy: preference is given to the
European instruments and in the absence of these, reference can be made to international or
national standards or comparable instruméhnts.

In addition to this obligation, the Directives prohibit mentioning products of a specific make
or source or of a particular production because these generally favour or eliminate certain
undertakings. The indication of trade marks, patents, types, or of a specific origin or
production is authorised only in cases where the subject of the contract may not be
sufficiently precise and intelligible to all parties concerned. Such indication must always be
accompanied by the termsr equivalent” where the directives provide such exceptions.

Contracting authorities can depart from these rules and refrain from the reference to standards
or comparable instruments. This is notably the case where the contract is of a genuine
innovative nature for which the use of such instruments would not be appropriate.

It should be emphasized that the obligation to refer to (European) standards, does not imply
that contracting authorities are bound to purchase only products or services in conformity
with these. The obligation is only to refer to these instruments as a benchmark, leaving the
possibility for suppliers to offer equivalent solutions.

16 These are technical specifications the observance of which is mandatory by law or regulation in order to

place a product on the market or to use it.

1 See the Annexes to this Communication.
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At present very few European and national standards exist that deal with environmental
performance of products and serviégég his implies that until environmental performance
attributes will be integrated into standards, contracting authorities can define the required
level of performance, provided that this does not lead to discrimination.

Contracting authorities are free to define on specific points that they require a higher level
of environmental protection than that laid down in legislation or in standards, on condition
that the level required does not limit the access to the contract and lead to discrimination to
the detriment of potential tenderers.

1.1. The possibility to prescribe which basic or primary materials shall be used

The concept of “technical specification” includes the possibility of prescribing the basic or
primary materials to be used, if this contributes to the characteristics of the product or service
in such a manner that it fulfils the use for which it is intended by the contracting authority. As
long as these prescriptions observe Community law and are, in particular, non-discriminatory,
contracting authorities may prescribe for a specific contract the materials which are to be
used. This could include for instance that for a specific contract the window frames of an
administrative building are made of wood or a requirement for recycled glass or other
recycled materials.

1.2. The possibility to require the use of a specific production process

The definition of technical specifications in the Directives does not explicitly refer to
production process&s However, provided that this will not reserve the market to certain
undertaking®, the use of a specific production process may be required by contracting
authorities if this helps to specify the performance characteristics (visible or invisible) of the
product or service. The production process covers all requirements and aspects related to the
manufacturing of the product which contributes to the characterising of the products without
the latter being necessarily visible in the end-product.

This implies that the product differs from identical products in terms of its manufacture or
appearance (whether the differences are visible or not) because an environmentally-sound
production process has been used, e.g. organically grown foodstaffsgreen” electricity.
Contracting authorities must be careful that the prescription of a specific production process is
not discriminatory?.

Requirements which do not relate to the production itself, like the way how the firm is run, on
the contrary, are no technical specifications and can therefore not be made mafidatory.

18 The Commission supports European standardisation organisations in integrating environmental aspects

into the standardisation process.

It should be observed that the Government Procurement Agreement explicitly lists production process
in the definition of technical specification.

20 See for example article 8 § 6 of Directive 93/36/EEC.

2 Contracting authorities may, for instance, for the description of what they consider organically grown
foodstuffs, use the technical specifications laid down in Council Regulation n°® 2092/91 of 24 June on
organic production of agricultural products and indications referring thereto on agricultural products
and foodstuffs. Official Journal of the European Communities L 198 of 22/07/1991 p. 1 — 15.

They may not prescribe that green electricity is generated by wind-energy only; indeed, water-energy
and solar energy can also be used for the production of green electricity and the technical prescription
should therefore be that the green electricity is produced by using renewable energy sources.

For example, the use of recycled paper in offices, the application of specific waste disposal methods on
the contractors premises, the engagement of specific groups of workers (ethnic, handicapped, women).

19
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1.3. The possibility to refer to ECO-labels

Eco-labels certify products that are deemed to be more environmentally sound than similar
products in the same product group. The labels are awarded on a voluntary basis to products
fulfilling specific criteria and they aim at informing consumers about environmentally sound
products.

Different types of Eco-labels exist: the European Eco-fperational Eco-labels and pluri-
national Eco-labels. There are also private Eco-labels.

For the various product groups, the underlying criteria are specified in the relevant
instruments?®

These criteria are based on the life cycle of the product and relate to different aspects, such as:
performance of the products, materials contained in the products, production processes, take
back and recycling, user instructions and consumer information. They are technical
specifications within the meaning of the public procurement directives.

European, pluri-national and national Eco-label decisions are taken in accordance with
procedures laid down in the relevant instrumé&ntbhese systems guarantee transparency and
are open to all producers / suppliers.

Private Eco-labels are issued by private persons or organisations. In order to use a private
Eco-label, the authorisation from the owner of the label is necessary. There are no common
characteristics or a common system agreed or harmonised at national, pluri-national or
Community level. Private Eco-labels do not provide the same guarantees as to their
transparency and equal access, as European and national Eco-labels decisions.

In the absence of mandatory referencds or where they require a higher level of
environmental protection than that laid down in standards or legislation, contracting
authorities can define the technical specifications related to the environmental
performances in line with Eco-label criteria and may indicate that products having these
Eco-label certificates are deemed to comply with the technical prescriptions of the contract
documents.

2 The European eco-label system was first laid down in Council Regulation (EEC) n°® 880/92 of 23 March

1992 on a Community eco-label award scheme. Official Journal of the European Communities L 099 of
11.04.1992, p.1-7. This regulation has been repealed and replaced by European Parliament and Council
Regulation N° 1980/2000 of 17 July 2000 on a revised Community Eco-label Award Scheme; Official
Journal of the European Communities L 237 of 21.09.2000, p.1.

The Internet site: http://europa.eu.int/comm/environment/ecolabel/prodgr.htm contains a list of all
product groups for which a European eco-label exists or is under development or revision.

An important group of private Eco-labels are the labels identifying timber as being the product of
sustainable forestry.

So, for instance, criteria for the European Eco-label for personal computers are specified in the
Commission Decision of 26 February 1999 establishing ecological criteria for the award of the
Community Eco-label to personal computers; Official Journal of the European Communities L 70 of 17.
3.1999; p.46.

European Eco-label decisions are taken in accordance with the procedure defined in European
Parliament and Council Regulation n° 1980/2000 (EEC) and (pluri-)national Eco-label decisions are
taken on the basis of the procedures defined in the national rules. Article 10 of the European Eco-label
Regulation states thdin order to encourage the use of Eco-labelled products the Commission and
other institutions of the Community, as well as other public authorities at national level should, without
prejudice to Community law, set an example when specifying their requirements for products.”

Like for instance a European, international or national standard covering also environmental aspects of
a product — see above paragraph I1.1.
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Contracting authorities have to be careful not to limit the means of proof only to Eco-label
certificate$’. They shall accept also other means of proof, like test reports. This is of
particular relevance in the case of national and private Eco-labels, to ensure that the
specification and the means to assess the conformity with the specification would not result in
the reservation of the contract to national / local companies. [see also Article 8 of Directive
93/36/EEC.]

1.4. The possibility to use variants

Products and services that are less damaging for the environment can be , generally speaking ,
more expensive than other products and services. When defining the subject matter of a
contract, contracting authorities have to find a balance between their financial considerations,
on the one hand, and their objectives of greening their purchases, on the other hand.

The use of variantsenables contracting authorities to assess which option best meets both of
these requirements.

When using this possibility, contracting authorities first define a standard definition for the
subject matter of the contract that lays down the minimum requirements. In addition to this
standard definition, contracting authorities can define one or more variants, laying down
alternative definitions of the subject matter, like for instance a higher environmental
performance or the use of a specific production process which was not a requirement in the
standard definition.

2 Eco-labelled products often represent a limited part of a certain product market: European eco-labelled

products represent normally less than 20% and in some cases even less than 5% of the product markets.
All public procurement directives provide for the possibility that where the criterion for the award of
the contract is that of the most economically advantageous tender, contracting authorities may take
account of variants which are submitted by a tenderer and meet the minimum specifications required by
the contracting entities. Contracting authorities shall state in the contract documents the minimum
specifications to be respected by the variants and specific requirements for their presentation. Where
variants are not permitted, they shall so indicate in the tender notice. Article 24 of Directive 92/50/EEC;
Article 16 of Directive 93/36/EEC; Article 19 of Directive 93/37/EEC and Article 34 (3) of Directive
93/38/EEC.
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2. SELECTION OF THE CANDIDATES

This chapter sets out the rules of the public procurement Directives relating to the selection of
those candidates whom the contracting authority considers able to execute its contract.

The rules laid down in the public procurement Directives consist of three different types.

The first set of rules concerns the grounds that justify a candidate’s exclusion from
participating in a public contract. These relate to, e.g. the state of bankruptcy, conviction for
offences, grave professional misconduct, non-payment of social security contributions or
taxes.

The second set of rules concerns the candidate’s financial and economic standing. These rules
do not offer possibilities to take into account environmental considerations.

The third set of rules concerns the candidate’s technical capacity. These rules enable, to a
certain extent, environmental considerations to be taken into account, by defining e.g. a
minimum level of equipment or facilities, guaranteeing the correct execution of the contract.
The Directives specify that the information required for evidence of the operator’s financial
and economic standing as well as for technical capacity must be confined to the subject matter
of the contract. The possibilities contained in these rules will be set out below.

In the Utilities sectors, the contracting entities dispose of a wider margin of appreciation for
the assessment of the capacity of candidates or tenderers in so far as Directive 93/38/EEC
only requires that objective rules and criteria are applied which are defined beforehand and
are put at the disposal of interested candidates or tenderers.

2.1. Grounds for exclusion from patrticipation in the contract

All public procurement Directives define the grounds on which enterprises may be excluded
from participating in tender procedures. These grounds read, as far as relevant, as follows:

Any supplier/contractor/service provider may be excluded from participation in the
contract who:

(c) has been convicted of an offence concerning his professional conduct by a
judgement, which has the force of res judicata;

(d) h.as been guilty of grave professional misconduct proven by any means, which
the contracting authorities can justify;

3 See for example art. 23 § 3 of Directive 93/36/EEC.
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In the case where legislation qualifies the non-compliance with environmental legislation as
an offence concerning professional condiicthe public procurement directives allow a
contracting authority to exclude a candidate from participation on the ground mentioned
under (c) where this undertaking is convicted for committing this offence and where the
judgement has the force of res judicata.

Moreover, the Commission has proposed a Community Directive defining a minimum set of
criminal offences to the detriment of the environméht

The concept of grave professional misconduct is a concept which is, as such, not yet defined
in European legislation or case [#vand it is therefore left to the Member states to define this
concept in national legislation.

2.2. Requirements relating to the technical capacity of the candidates

The public procurement Directives define the means by which evidence of a contractor’s
technical capability may be supplied. The public procurement Directives exhaustivély list
the references by which technical capacity may be proved according to the nature, quantity
and purpose of the contract. Therefore, each individual requirement relating to the candidate’s
technical capacity, defined by a contracting authority must come within one of the references
listed in the Directives.

The objective of the selection phase is to identify those candidates, which are considered by
the contracting authority to be capable of executing the contract in the best way. Therefore,
the different requirements must have a direct link to the subject matter or the execution of the
contract at stak®.

Among the references listed exhaustively by the public procurement Directives, the following
could in specific cases relate to environmental aspects:

32 Some countries have framed what are called "ecological offences" in their Criminal Code. For instance,

Article 325 of the current Spanish Criminal Code (Organic Law No. 10/1995 of 23 November 1995)
provides that"anyone who, in breach of the laws or other general provisions to protect the
environment, causes or whose actions directly or indirectly give rise to emissions, discharges,
radiation, extraction or excavation, silting, noise, vibrations, injections or deposits in the atmosphere,
soil, subsoil, or inland, marine or ground waters, including any influencing transboundary areas, or
who undertakes water abstraction which may seriously upset the balance of natural systems, shall be
liable to a term of imprisonment of between six months and four years, penalties payable over periods
of between eight and twenty-four months and disqualification from pursuing an occupation or holding
office for a period ranging from one to three years. If there is a risk of serious damage to human health,
the term of imprisonment shall be in the upper half of the range"

An approximation of a minimum set of offences against the environment, as envisaged in the
Commission proposal, would not prevent Member States from providing for additional offences and/or
additional sanctions as more stringent protective measures (article 176 EC).

Final Report on the Falcone Study on procurement and organised crime (1998) — Volume I: 24.05.1999
- Institute of Advanced Legal Studies — University of London.

Case 76/81: Transporoute et travaux v. Ministére des travaux public; judgement of 10 February 1982;
Jur. 1982; p. 417.

The service directive (92/50/EEC) indicates expressly that these requirements must be defined
according to the nature, quantity and purpose of the services to be provided.

33
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— a statement of the tools, plant and technical equipment available to the candidate for
executing the contract;

— a description of the supplier's technical facilities, its measures for ensuring quality and its
study and research facilities;

— a statement of the technicians or technical bodies which the candidate can call upon for
executing the contract, whether or not they belong to the firm, especially those responsible
for quality control.

2.2.1. The possibility to require specific (environmental) experience

If the contract needs specific know-how in the field of the environment, specific experience is
a legitimate criterion of technical ability and knowledge for the purpose of ascertaining the
suitability of candidate’$ and may therefore be required (e.g. the construction of a waste
treatment plant).

2.2.2. The possibility to require suppliers to operate an environmental management scheme

Environmental management schemes have been set up by an international standard (ISO
14001) and in an EC Regulation (EMAp

The Regulation establishes a voluntary environmental management scheme, based on
harmonised lines and principles throughout the European Union, open to organisations
operating in the European Union and the European Economic Area, in all sectors of economic
activities.

The aim of the European environmental management scheme is to promote continuous
environmental performance improvements of activities, products and services by committing
organisations to evaluate and manage their significant environmental impacts.

The implementation of EMAS requires following several steps. The environmental review is
the initial step which allows organisations to evaluate their environmental situation and
therefore to build up the appropriate management system to lead to better environmental
performance through clear environmental objectives. Regular environmental audits provide
for the means to check that the environmental management system works and to follow the
progress of the organisation towards better environmental performance.

Amongst these steps, registration in the scheme requires that the organisation adopts an
environmental policy containing, in particular, the following key commitments:

* Compliance with all relevant environmental legislation;
* Prevention of pollution; and

» achieving continuous improvements in environmental performance.

37 Case 31/87: Gebroeders Beentjes bv. / State of the Netherlands. Judgement of 20 September 1988;
Conclusion, par.35jur. 1988, p. 4635.

The ECO Management and audit scheme was first developed in Council Regulation EEC — n°® 1836 / 93
of 29 June 93 - Official Journal of the European Communities L.168. The regulation has been revised
and replaced by Regulation 761/2001 of the European Parliament and of the Council allowing voluntary
participation by organisations in a Community Eco-management and audit scheme (EMAS).
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As part of EMAS all participating countries have created verification mechanisms, by which

compliance to EMAS is verified and information validated by independent verifiers who are

accredited by accreditation bodies. This validation leads to request for registration which is
granted by the Competent Bodies, designated by the Member State.

The lists of registered organisations from the EU Member States plus the EEA countries is
regularly communicated to the Commission and a complete list is available from Commission
services?

The contents of the environmental programmes and environmental management schemes may
differ from company to company and organisation to organisation because they are “tailor-
made”. This is the reason that it is not possible to give a general answer to the question
whether or not EMAS as such can be qualified as one of the possible references relative to the
technical capacity of a company or organisation which are listed exhaustively in the public
procurement directives. The question of whether or not a specific environmental management
and audit scheme can be qualified as one of these references depends on the contents of the
specific system.

It is however important to underline that common to all environmental management and audit
schemes is that the company or organisation fulfils a number of minimum criteria and that all
such systems represent a high level of environmental performance and management.

In order to be relevant as a means of proof of technical capacity, the system should have an
impact on the quality of the supply or the capacity of a company (for example the

equipment and technicians) to execute a contract with environmental requirements (for

example a works contract for which the contractor has to deal with waste on the

construction site).

Therefore, whenever elements of a company’s or organisation’s environmental programme
and management scheme could be regarded as one or more of the references that could be
required for establishing a company’s technical capacftghe EMAS registration could
serve as a means of proof.

In such cases, Article 11 (2) of the EMAS Regulation states‘timadrder to encourage the
organisation’s participation in EMAS the Commission and other institutions of the
Community as well as other public authorities at national level should consider, without
prejudice to Community law, how registration under EMAS may be taken into account when
setting criteria for their procurement policies.Contracting authorities could explicitly
mention in their contract documents or the tender notice that whenever companies have an
environmental management and audit system which covers the requirements as to the

39 A list of registered sites is also published on the Internet: http://europa.eu.int/comm/environment/emas.

At the beginning of 2001, over 3000 sites have been registered in the EU.

See before in paragraph 2.2: (a) a statement of the tools, plant and technical equipment available to the
candidate for executing the contract; (b) a description of the supplier's technical facilities, its measures
for ensuring quality and its study and research facilities; or (c) a statement of the technicians or
technical bodies which the candidate can call upon for executing the contract, whether or not they
belong to the firm, especially those responsible for quality control.
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technical capacity, this system will be accepted as a sufficient means of proof. At the same
time, contracting authorities may not exclude other means by accepting only an EMAS

registration as means of proof: any other certificate (e.g. ISO 14001) or any other means of
proof should also be accepted.
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3. AWARD OF THE CONTRACT

Once the candidates have been selected, the contracting authorities enter the phase of the
evaluation of the tenders, resulting in the award of the contract.

The public procurement Directives contain two options for the award of contracts: either the
lowest price or thémost economically advantageous tenddithe aim of this second option is
to help the contracting authorities get the best value for money.

In order to define which tender should be considered the most economically advantageous,
the contracting authority has to indicate beforehand which criteria will be decisive and will be
applied. These different criteria should be mentioned either in the contract notice or in the
contract documents, where possible in descending order of importance.

3.1. The most economically advantageous tender

The Directives give examples of the criteria that may be applied in order to define the most
economically advantageous terfde®ther criteria are possible.

As a general rule, the public procurement directives impose two conditions with regard to the
criteria which will be applied for determining the most economically advantageous tender.
First, the principle of non-discrimination has to be observed and second, the criteria applied
shall generate an economic advantage for the contracting authority. As confirmed by the
European Court of Justice, the aim of the public procurement directives is to avoid both the
risk of preference being given to national tenderers or applicants whenever a contract is
awarded by the contracting authorities and the possibility that a body financed or controlled
by the State, regional or local authorities or other bodies governed by public law may choose
to be guided by considerations that are not econdfriieconomic considerations can include
aspects of environmental protection, like, for instance the energy consumption of a product.

The common factor shared by all criteria used for the evaluation of tenders is that they must,
like those expressly cited, concern the nature of the work to be carried out or the manner in
which it is done®® The criteria applied should give the contracting authority discretion to
compare objectively the different tenders and to accept the most advantageous on the basis of
objective criteria such as those listed by way of example in the direcfives.

The objective of this assessment is to establish which tender best fulfils the needs of the
contracting authority. Therefore the function of the award criteria is to assess the intrinsic
quality of the tenders. This implies that the award criteria have to be linked to the subject
matter of the contract.

“ Price, delivery date, delivery period, period for completion, running costs, cost-effectiveness, quality,

aesthetic and functional characteristics of the goods or services, after-sales service, technical assistance,

profitability, technical merit.

Case C-380/98: The Queen and H.M. Treasury, ex parte: University of Cambridge; judgement of

3 October 2000; Reference for a preliminary ruling. (Jur. 2001, [-8035) and Case C-237/99:

Commission / France (HLM); judgement of &f February.2001, (not yet published)

Case 31/87: Gebroeders Beentjémfra) - Conclusion of the Advocate-General.

“ Case 31/87: Gebroeders Beentjgmfra) - par. 27.

® See for example art 26 § 1 (b) Directive 93/36/EEC "various criteria according to the contract in
guestion”.
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Environmental considerations are not explicitly mentioned in the current public procurement
legislatiort®; nevertheless the article on award criteria has to be interpreted in such a way that
environmental considerations can result in the definition of specific award criteria. The
“environmental soundness” of a product, without further specification, is, as such, not
measurable and does not necessarily have an economic advantage for the contracting
authority. However, contracting authorities could take into account the “environmental
soundness” of products or services, for example, the consumption of natural resources, by
“translating” this environmental objective into specific, product-related and economically
measurable criteria by requiring a rate of energy consumptiommost cases, such criteria
relate to the quality or performance of the product or the execution of works or services (i.e.
quality or technical merit as mentioned amongst the award criteria). Hence, environmental
aspects relating to a product or service would be considered on an equal footing as the
functional and aesthetic characteristics of goods or services, criteria that are explicitly listed in
the public procurement Directives, in terms of assessment of what is economically
measurable.

Environmental elements can serve to identify the most economically advantageous tender,
in cases where these elements imply an economic advantage for the purchasing entity,
attributable to the product or service which is the object of the procurement.

The question rises whether the concept of “economically most advantageous tender” implies
that each individual award criterion has to have an economic advantage which directly
benefits the contracting authority, or that each individual award criterion has to be measurable
in economic terms, without the requirement of directly bringing an economic advantage for
the contracting authority in the contract at stake. This question has been put to the European
Court of Justice in case C-513/99The judgement is expected by the end of 2001.

Both in the Green Pap@rand in the Communicatiéhon public procurement the Commission
has clearly taken a position in favour of the first interpretation.

The Commission notes in this respect that contracting authorities retain the possibility to

define the subject matter of a contract and to integrate at this stage of the tender procedure
their environmental preferences linked to eventual indirect economic advantages, including
through the use of variants (see paragraph 11.1.4).

46 One should note that in the proposals for modification of the public procurement directives, which are

adopted by the Commission on 10.05.2000, environmental characteristics are listed explicitly amongst
the criteria which may serve for identifying the most economically advantageous tender (see
footnote 8).

Eco-label criteria can be used to define the most economically advantageous tender where they satisfy
the conditions set out in this section.

Case C-513/99: Stagecoach Finland Oy Ab, formerly Oy Swebus Finland Ab, of Espoo (request for a
preliminary ruling). Official Journal of the European Communities, C 102 of 8.4.2000, p. 10.

Green paper: public procurement in the European Union: exploring the way forward, adopted by the
Commission on 27th November 1996; COM (96) 583 final

Commission Communication “Public Procurement in the European Communities”, adopted by the
Commission on 11 March 1998, COM (1998) 143 final.
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3.2. The possibility to take into consideration all costs incurred during the whole life
cycle of a product

Life cycle costing is the taking into account of all costs incurred during the production,
consumption/use and disposal of a product or service (cradle to grave approach)

The price paid by a contracting authority to purchase a product, reflects and takes account of
those costs incurred in the phases which are already completed (normally: design, materials,
production; sometimes also testing and transport) and should therefore not be taken into
consideration a second time in the award pro@e&m the contrary, all costs occurring after

the purchase of the product, which will be borne by the contracting authority and thus will
affect directly the economic aspects of the product, may be taken into account.

Costs incurred during the life cycle of a product and will be born by the contracting
authority may be taken into account for the assessment of the most economically
advantageous tender.

The Directives explicitly mention as possible award criteria running costs and cost
effectiveness. Such costs might include direct running costs (energy, water and other
resources used during the lifetime of the product); spending to save (for example, investing in
higher levels of insulation to save energy and thus money in the future); as well as the costs of
maintenance or recycling of the product. In evaluating tenders, a purchasing organisation can
also take account of costs of treatment of waste or re-cycling.

3.3. The possibilities to take into account externalities

Externalities are damages or benefits, which are not paid for by the polluter or beneficiary
under normal market conditions. They are defined as: “The costs and benefits which arise
when the social or economic activities of one group of people have an impact on another, and
when the first group fail to fully account for their impact.”

External costs and benefits are opposed to “traditional” costs and benefits such as operating
costs or income from sales. The characteristic of the latter costs is that they are paid for with a
price determined by the market.

As a general rule, externalities are not borne by the purchaser of a product or service, but by
society as a whole and therefore do not qualify as award criteria as defined above (see 3.1).
The Commission notes in this respect that contracting authorities retain the possibility to

define the subject matter of a contract or impose conditions relating to the execution of the

contract and to integrate at these stages of the tender procedure their environmental
preferences linked to eventual occurrence of external costs.

o1 In general, these phases are, not necessarily in the following order: design of the product; purchase of

the materials; production; transport; testing; use; disposal; recycling.

Transport costs or costs for testing the product, if borne by the supplier and reflected in the price, may
not be taken into consideration a second time by the contracting authority by adding them to the price to
be paid to the supplier.

European Commission, DG Environment: A Study on the Economic Valuation of Environmental
Externalities from Landfill Disposal and Incineration of Waste. Final Main Report; October 2000.
Page 9.
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Only in specific cases, for instance where external costs are due to the execution of the
contract and at the same time are borne directly by the purchaser of the product or service in
guestion, these costs could be taken into account.

In such cases, contracting authorities should be careful not to introduce systems that lead to
preferences or disguised discrimination. Up till now, there does not exist a harmonised system
for the qualification and economic evaluation of externalities. However, there is work being
undertaken in the EU which aims at the co-ordination of the methodologies of economic
evaluation of external costs in the field of transport, which could, in time remove risks of
discrimination involved in adopting this approach.

3.4. Additional criteria

This concept has been developed by the case law of the European Court of*Justice.

The concept was first set out in case 31/87, where the Court held that such criteria (the
employment of long term unemployed persons) have neither a relationship to the checking of
a candidate's economic and financial suitability and the candidate's technical knowledge and
ability nor a connection with the award criteria as listed in article 9 of the directive. The Court
held further that these criteria are nevertheless compatible with the Directives on public
procurement if they comply with all relevant principles of Community law.

In case C-225/98 the ECJ held thidahe awarding authorities could apply a condition relating

to the campaign against unemployment, provided that this condition was in line with all the
fundamental principles of Community law, but only where the said authorities had to consider
two or more economically equivalent bids. Such a condition could be applied as an accessory
criterion once the bids had been compared from a purely economic point of view. As regards
the criterion relating to the campaign against unemployment the Court made it clear that it
must not have any direct or indirect impact on those submitting bids from other Member
States of the Community and must be explicitly mentioned in the contract notice so that
potential contractors were able to ascertain that such a condition existed.

This could be equally applicable to conditions relating to environmental protection or
performance.

>4 Case 31/87: Gebroeders Beentjes(infra) and Case C-225/98: Commission of the European

Communities v. French Republic, judgement of 26 September 2000 Construction and maintenance of
school buildings by the Nord-Pas-de-Calais Region and the Département du Nord. (Jur. 2000, 1-7445.)

® See the General Report on the activities of the European Union in 2000, point 1119, page 407.
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4. EXECUTION OF THE CONTRACT

Contracting authorities have the possibility to define the (detailed) contract clauses, relating to
the mode of execution of the contract. Contract clauses may not be (disguised) technical
specifications, selection criteria or award criteria. They relate merely to the execution of the
contract itself. This means that all applicants, should they eventually be awarded the contract,
must be in a position to execute these clauses. As a matter of transparency, they should be
announced in advance to all applicants.

The public procurement directives do not cover contract clauses. As such, contract clauses
must observe the general Treaty rules and principles, notably the principle of non-
discrimination.

Contracting authorities have a broad range of possibilities for defining contract clauses having
as their object the protection of the environment.

The following are examples of specific additional conditions, which have a bearing on the
performance or execution of the contract and which ultimately meet general environmental
objectives, which are sufficiently specific, observe Community law principles and are in

conformity with the Directives®

— Delivery / packaging of goods in bulk rather than by single unit
— Recuperation or re-use of packaging material and the used products by the supplier
— Delivery of goods in re-usable containers

— Collection, take-back recycling or re-use of waste produced during or after use or
consumption of a product by the supplier

— Transport and delivery of chemicals (like cleaning products) in concentrate and dilution at
the place of use.

As to the question whether it may be required that a certain mode of environmentally sound
transport is used for the delivery of goods, one should note that such a requirement should be
defined in such a way that it has a bearing on the performance or execution of the contract and
it should comply with Community law principles. A contracting authority may therefore
require that the transport of products to be delivered be effected by a certain type of transport,
as long as, in the specific circumstances of the contract, this requirement does not lead to
discrimination.

5 OECD document ENV/EPOC/PPC(98)17REV1.
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I CONTRACTS NOT COVERED BY THE PUBLIC PROCUREMENT
DIRECTIVES

For contracts not covered by the public procurement Directives, the detailed rules stemming
from the public procurement Directives and set out in the previous chapters do not apply.

Indeed Community law leaves it to the Member States to decide whether or not public
procurement not covered by the Community Directives should be subject to national
procurement rules.

Within the limits set by the treaty and Community law, Member states are free to adopt their
national legislation. It will therefore depend on the national legislation whether public
procurement may, or even shall be used to fulfil other objectives than the “best value for
money” objective of the public procurement directives.

When defining the subject matter of such a contract, a broad range of requirements and
conditions may be imposed, even if these conditions and requirements may probably not have
a direct link to the subject matter of the contract. Of course these requirements and conditions
must observe the rules of the Treaty and principles flowing from the Treaty. Thus, the Court
of Justice has held that inclusion of clauses referring to national standards or a specific origin
in an invitation to tender may cause economic operators who produce products equivalent to
products certified as complying with the national standard to refrain from tend@rlfg.
measures impose on the national of one Member State more rigorous rules, or put him in law
or in fact in an unfavourable position compared with the national of the Member State
imposing the measure, these measures could infringe the Treaty rules on free movement of
goods and services.

As regards the qualification of candidates, purchasing authorities are free to impose
requirements and define conditions that go beyond what is possible under the public
procurement directives. The criteria need not to be limited to the financial and economic
situation of a candidate, or to his technical capacity. Of course, the requirements for
qualification have to be compatible with Community law and Community law principles,
notably the rules and principles relating to the free provision of services, such as non-
discrimination and mutual recognition.

As regards the evaluation of tenders, award criteria may be defined freely by a purchasing
authority, as long as the Treaty rules and Community law principles are observed, and the
criteria remain objective, transparent and non-discriminatory.

The question of whether the Treaty rules or the principles of Community law are observed,
depends on a case-by-case assessment.

57 Case 45/87: Commission / Ireland (Dundalk); Judgement of 22 SeptemberJL®88988; p. 4929 and
Case C-243/89: Commission/Denmark (Bridge over the Storebaelt); judgement of 22.06.1993 — Jur.
1993; p. 1/3353.
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ANNEX 1: COMMON RULES IN THE TECHNICAL FIELD

The common rules in the technical field are laid down in article 14 of Directive 92/50/EEC
(services), article 8 of Directive 93/36/EEC (supplies) and Article 10 of Directive 93/37/EEC
(works). Even though the wording of these articles is not entirely identical the content of the
rules articles is the same. Therefore, and by way of example, the text of article 14 of Directive
92/50//EEC is reproduced below.

DIRECTIVE 92/50/EEC
TITLE IV

Common rules in the technical field

Article 14
1. The technical specifications defined in Annex Il shall be given in the general documents or the contractual
documents relating to each contract.
2. Without prejudice to the legally binding national technical rules and insofar as these are compatible with

Community law, such technical specifications shall be defined by the contracting authorities by reference to
national standards implementing European standards or by reference to European technical approvals or by
reference to common technical specifications.

3. A contracting authority may depart from paragraph 2 if:

a) the standards, European technical approvals or common technical specifications do not include any
provisions for establishing conformity, or technical means do not exist for establishing satisfactorily the
conformity of a product with these standards, European technical approvals or common technical
specifications;

b) the application of paragraph 2 would prejudice the application of Council Directive 86/361/EEC of
24 July 1986 on the initial stage of the mutual recognition of type approval for telecommunications
terminal equipment. Amended by Directive 91/263/EEC, or Council Decision 87/95/EEC of
22 December 1986 on standardization in the field of information technology and telecommunications or
other Community instruments in specific service or product areas;

C) these standards, European technical approvals or common technical specifications would oblige the
contracting authority to use products or materials incompatible with equipment already in use or would
entail disproportionate costs or disproportionate technical difficulties, but only as part of a clearly defined
and recorded strategy with a view to the transition, with a given period, to European standards, European
technical approvals or common technical specifications;

d) the project concerned is of a genuinely innovative nature for which use of existing European standards,
European technical approvals or common technical specifications would not be appropriate.

4, Contracting authorities invoking paragraph 3 shall record, wherever possible, the reasons for doing so in the
contract notice published in the Official Journal of the European Communities or in the contract documents and
in all cases shall record these reasons in their internal documentation and shall supply such information on
request to Member States and to the Commission.

5. In the absence of European standards or European technical approvals or common technical specifications, the
technical specifications:

a) shall be defined by reference to the national technical specifications recognized as complying with the
basic requirements listed in the Community directives on technical harmonization, in accordance with the
procedures laid down in those directives, and in particular in accordance with the procedures laid down in
Directive 89/106/EEC;
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b) may be defined by reference to national technical specifications relating to design and method of
calculation and execution of works and use of materials;

C) may be defined by reference to other documents.
In this case, it is appropriate to make reference in order of preference to:

i national standards implementing international standards accepted by the country of the contracting
authority;

ii. other national standards and national technical approvals of the country of the contracting authority;
iii. any other standard.

6. Unless it is justified by the subject of the contract, Member States shall prohibit the introduction into the
contractual clauses relating to a given contract of technical specifications which mention products of a specific
make or source or of a particular process and which therefore favour or eliminate certain service providers. In
particular, the indication of trade marks, patents, types, or of specific origin or production shall be prohibited.
However, if such indication is accompanied by the words <or equivalent;, it shall be authorized in cases where
the contracting authorities are unable to give a description of the subject of the contract using specifications
which are sufficiently precise and intelligible to all parties concerned.

For the utilities sector, the common rules in the technical field are laid down in Article 18 of
this Directive. These rules differ from the ones in Directives 92/50/EEC, 93/36/EEC and
Directive 93/37/EEC in that they are less detailed and exhaustive. Article 18 of Directive
93/38/EEC is reproduced below.

DIRECTIVE 93/38/EEC
TITLE Il

Technical specifications and standards

Article 18
1. Contracting entities shall include the technical specifications in the general documents or the contract documents
relating to each contract.
2. The technical specifications shall be defined by reference to European specifications, where these exist.
3. In the absence of European specifications, the technical specifications should as far as possible be defined by

reference to other standards having currency within the Community.

4, Contracting entities shall define such further requirements as are necessary to complete European specifications
or other standards. In so doing, they shall prefer specifications which indicate performance requirements rather
than design or description characteristics, unless the contracting entity has objective reasons for considering that
such specifications are inadequate for the purposes of the contract.

5. Technical specifications which mention goods of a specific make or source or of a particular process, and which
have the effect of favouring or eliminating certain undertakings, shall not be used unless such specifications are
indispensable for the subject of the contract. In particular, the indication of trade marks, patents, types, of specific
origin or production shall be prohibited; however, such an indication accompanied by the works ‘or equivalent'
shall be authorized where the subject of the contract cannot otherwise be described by specifications which are
sufficiently precise and fully intelligible to all concerned.

6. Contracting entities may derogate from paragraph 2 if:
a) it is technically impossible to establish satisfactorily that a product conforms to the European
specifications;

b) the application of paragraph 2 would prejudice the application of Council Directive 86/361/EEC of 24
July 1986 on the initial stage of the mutual recognition of type approval for telecommunications terminal
equipment, or of Council Decision 87/95/EEC of 22 December 1986 on standardization in the field of
information technology and telecommunications;
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<)

d)

e)

in the context of adapting existing practice to take account of European specifications, use of those
specifications would oblige the contracting entity to acquire supplies incompatible with equipment
already in user would entail disproportionate cost or disproportionate technical difficulty. Contracting
entities which have recourse to this derogation shall do so only as part of clearly-defined and recorded
strategy with a view to a changeover to European specifications;

he relevant European specification is inappropriate for the particular application or does not take account
of technical developments which have come about since its adoption. Contracting entities which have
recourse to this derogation shall inform the appropriate standardizing organization, or any other body
empowered to review the European specification, of the reasons why they consider the European
specification to be inappropriate and shall request its revision;

the project is of a genuinely innovative nature for which use of European specifications would not be
appropriate.

Notices published pursuant to Article 21 (1) (a) or Article 21 (2) (a) shall indicate any recourse to the derogations
referred to in paragraph 6.

This Article shall be without prejudice to compulsory technical rules in so far as these are compatible with
Community law.
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ANNEX 2: DEFINITION OF CERTAIN TECHNICAL SPECIFICATIONS

The contents of the definition of certain technical specifications of Annex Il of Directive
92/50/EEC (services), Annex Il of Directive 93/36/EEC (supplies), Annex Il of Directive
93/37/EEC (works), and Article 1, paragraphs 8 — 13 of Directive 93/38/EEC (utilities) are the
same, even though the wording of these definitions is not entirely identical. Therefore, and by
way of example, the text of Annex Il of Directive 92/50//EEC is reproduced below.

1)

2)

3)

4)

5)

6)

ANNEX I
DEFINITION OF CERTAIN TECHNICAL SPECIFICATIONS

For the purpose of this Directive the following terms shall be defined as follows:

Technical specifications: the totality of the technical prescriptions contained in particular in the tender
documents, defining the characteristics required of a work, material, product or supply, which permits a work, a
material, a product or a supply to be described in a manner such that it fulfils the use for which it is intended by
the contracting authority. These technical prescriptions shall include levels of quality, performance, safety or
dimensions, including the requirements applicable to the material, the product or to the supply as regards quality
assurance, terminology, symbols, testing and test methods, packaging, marking or labelling. They shall also
include rules relating to design and costing, the test, inspection and acceptance conditions for works and methods
or techniques of construction and all other technical conditions which the contracting authority is in a position to
prescribe, under general or specific regulations, in relation to the finished works and to the materials or parts
which they involve.

Standard: a technical specification approved by a recognized standardizing body for repeated and continuous
application, compliance with which is in principle not compulsory.

European standard: a standard approved by the European Committee for Standardization (CEN) or by the
European Committee for Electrotechnical Standardization (Cenelec) as <European Standards (EN); or
<Harmonization documents (HD); according to the common rules of these organizations or by the European
Telecommunications Standards Institute (ETSI) as a <European Telecommunication Standard; (ETS).

European technical approval: a favourable technical assessment of the fithess for use of a product, based on
fulfilment of the essential requirements for building works, by means of the inherent characteristics of the product
and the defined conditions of applications and use. European approval shall be issued by an approval body
designated for this purpose by the Member State;

Common technical specification: a technical specification laid down in accordance with a procedure recognized
by the Member States to ensure uniform application in all Member States which has been published in the
Official Journal of the European Communities.

Essential requirements: requirements regarding safety, health and certain other aspects in the general interest, that
the construction works can meet.
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IP/01/959

Brussels, 5" July 2001

Commission issues guidelines for environment-
friendly procurement

The European Commission has clarified how Community law offers
numerous possibilities to public purchasers who wish to integrate
environmental considerations into public procurement procedures. The
clarifications take the form of an interpretative Communication that explains
how environmental concerns may be taken into account at each separate
stage of the contract award procedure. As public procurement amounts to
over €1,000 billion every year across the European Union (14% of EU GDP),
‘greening’ these purchases could contribute substantially to sustainable
development.

Internal Market Commissioner Frits Bolkestein said “This Communication explains in
concrete terms how current public procurement legislation enables public authorities
to apply environmental considerations to their purchasing, whilst at the same time
ensuring value for money for taxpayers and equal access for all Community
suppliers.”

Environment Commissioner, Margot Wallstrom added “I would like to encourage
public authorities to seize the opportunities offered by this Communication to ensure
that the public not only benefits from savings through the purchase of energy efficient
or recyclable goods, but also from the contribution that green public procurement
could make to environmental issues such as combating climate change or improving
waste management.”

Environmental criteria

The Communication interprets existing law, comprising EC Treaty Internal Market
rules and the public procurement Directives. It therefore refers both to public
contracts that are covered by the EC Directives on public procurement as well as
those that are not covered by these Directives but are nevertheless subject to Treaty
rules. In doing so, it seeks to reconcile the respective goals of protection of the
environment and efficient and fair public procurement in the Internal Market.

The Communication examines the different stages in a public procurement
procedure and explains how, at each stage, the protection of the environment may
be taken into account. For example, when defining the subject matter of a contract,
public purchasers can, like private purchasers, decide to purchase environment-
friendly products or services, defined according to their environmental performance
and the production process used. Similarly, the public purchaser may specify the raw
materials and the production processes to be used in the contract.



Public authorities could, for example, request that energy for public buildings is
supplied from a renewable source, or that food for a school canteen comes from
organic produce. From the very start of the public procurement procedure, public
purchasers can orient their policies towards products and services that better protect
the environment.

The Communication explains how contracting authorities can define technical
specifications related to environmental performance of a product in line with “Eco-
label” criteria. It also sets out in which conditions registration of an environmental
management scheme can serve to demonstrate aspects of suppliers’ and
contractors’ technical capacity.

The Commission proposal for a Sixth Environmental Action Programme (see
IP/01/102) has identified public procurement as an area which has considerable
potential for “greening” the market through public purchasers using environmental
performance as one of their purchase criteria. This Communication will help to make
such action a reality by clearly identifying the legal options open to public purchasers
who wish to go down that route.

Handbook

As a follow up to this interpretative Communication, the Commission intends to
produce a practical handbook on green public procurement. This will be aimed
principally at local authorities, and will contain examples of best practice in green
public procurement throughout the EU, as well as practical guidance on how to
integrate the environment into day to day purchasing without infringing Internal
Market rules.

In order to promote and explain the possibilities set out in the interpretative
Communication the Commission will hold an information event in Brussels in the
autumn.

This interpretative Communication is available on the Commission's Europa website:
http://simap.eu.int/ and http://europa.eu.int/comm/environment/gpp
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Brussels, 5 July 2001

Interpretative Communication on public procurement

and the environment — frequently asked questions
(see also IP/01/959)

According to the interpretative communication, is it possible to
adequately take into account environmental considerations under the
public procurement Directives?

The Communication makes it clear that there are numerous possibilities for the
‘greening’ of public procurement under the directives. This is particularly so if three
guiding principles are followed — non-discrimination, transparency, and thought about
where in the tender process environmental elements should be taken into account.
Generally speaking, the earlier in the tender process (definition of the subject of the
contract, technical specifications) you place environmental considerations, the more
is possible.

Is it possible to ask for process and production methods under the
Directives?

In the technical specifications of the tender, process and production methods can be
requested where these help to specify the performance characteristics of the
performance or service. This includes both process and production methods that
physically affect the end product (e.g. absence of chemicals) and those that do not
but nevertheless affect the nature of the end product — for example organic food, or
furniture produced from sustainable timber. It is not possible to require that the
factory producing the goods use recycled paper in its office, as this does not relate to
the production of the goods.

Can | ask for specific materials — for example, that windows be made
of wood - in the technical specifications?

It is possible both to ask for specific materials to be used in an object supplied or in a
works contract, and also to ask for a type of material to not be used. So you could
ask for your windows to be made of wood, or not to be made of a specific product,
for example.

How can | use Eco-labels in my procurement?

You can use Eco-label criteria to help determine your environmental technical
specifications. You can also accept an Eco-label certificate as proof of compliance
with those criteria, although you must accept other means of proof — you cannot say
that you only accept products with an Eco-label certificate.

How can | use company environmental management systems in my
procurement?



The references a contracting authority may require as proof of a company’s technical
capacity are listed exhaustively in the public procurement Directives. Environmental
management systems can play a role in so far as these fall within one of the
categories or references listed in the Directives.

Thus, environmental management systems can be accepted as proof of technical
competence where the specific scheme applied has an impact on the capacity of the
company to execute a contract with environmental requirements. Other means of
proof of technical capacity must also be accepted. It is also possible to require the
putting into place of specific environmental management systems for works contracts
where there are significant environmental issues to deal with, for example.

What happens where | want to ask for better performance than a
European standard in the environmental field?

The purchaser is obliged to refer to the European standard, but may request better
environmental performance than the standard in the technical specifications.

What kind of environmental criteria can | use at the award stage?

Only those criteria that have a link to the subject matter of the contract and give the
contracting authority a direct economic benefit. This could include giving a bonus to
products that are more energy efficient, that will last longer, or that will cost less to
dispose of. In case the environmental aspects do not bring an economic benefit to
the contracting authority, these aspects can only be taken into account at the
beginning of the tender procedure, where the contracting authority defines the
technical requirements of the contract.

How can contracting authorities balance their budgetary constraints
and the intention to “buy green”?

Although green products will often save the public purchaser money in the longer
term, they may have a higher up front cost. . If contracting authorities want to make a
balance between environmental choices and budgetary restraints, they may define
one or more variant options in addition to their “basic” option. In the variants they can
define a higher environmental performance. At the end of the tender procedure,
contracting authorities can decide which variant best meets their needs.

Can | request that products or services be supplied using specific
methods of transport?

Yes — in the contract clauses for the execution of the contract, the means of delivery
of the goods can be specified, as long as this does not lead to discrimination. Other
possible ways of reducing the environmental impact of transport activities linked to
the provision of goods or services, could include requesting that deliveries of goods
be made in bulk, or that cleaning products are transported in concentrated form, and
diluted at the place of use.



The interpretative Communication mentions a handbook. What will this
consist of?

This will give practical advice to public purchasers on how to take into account the
environment in their purchasing policies.

It will be user-friendly — focussing on the simplest way to do things, and giving
examples of best practice in green public procurement from the whole of the EU.

Because the availability of scientific and technical information is essential for making
well-balanced decisions we will create a website with further information on best
practice in greening public procurement, and links to other websites where such
information is available.
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Commission interpretative communication on concessions under Community law
(2000/C 121/02)

On 24 February 1999 the Commission adopted and published a Draft Commission
interpretative communication on concessions under Community law on public contracts(1)
and submitted it to a wide range of bodies for consultation. Taking into account the
substantial input(2) it has received following publication of the initial draft in the Official
Journal of the European Communities, the Commission has adopted this interpretative
communication.

1. INTRODUCTION

1. Concessions have long been used in certain Member States, particularly to carry out and
finance major infrastructure projects such as railways and large parts of the road network.
Involvement of the private sector has declined since the first quarter of the 20th century as
governments began to prefer to be directy involved in the provision and management of
infrastructure and public services.

2. However due to budgetary restrictions and a desire to limit the involvement of public
authorities and enable the public sector to take advantage of the private sector's experience
and methods, interest in concessions has been heightened over the last few years.

3. First of all, it should be pointed out that the Community does not give preference to any
particular way of organising property, whether public or private: Article 295 (ex Article 222)
of the Treaty guarantees neutrality with regard to whether enterprises are public or private.

4. Given that this form of association with operators is being used more and more frequently,
particularly for major infrastructure projects and certain services, the Commission feels this
interpretative communication is needed to keep the operators concerned and the public
authorities informed of the provisions it considers apply to concessions under current
Community law. Indeed, the Commission is repeatedly faced with complaints concerning
infringements of Community law on concessions when public authorities have called on
economic operators' know-how and capital to carry out complex operations. It has thus
decided to define the concept of "concessions” and set out the guidelines it has followed up
to now when investigating cases. This interpretative communication is therefore part of the
transparency required to clarify the current legal framework in the light of the experience
gained when investigating the cases examined up to now.

5. In the draft version of this interpretative communication(3), the Commission had stated
that it also intended to deal with the other forms of partnership used to call upon private-
sector financing and know-how. The Commission decided not to consider the forms of
partnership whose characteristics are different from those of a concession as defined in this
interpretative communication. Such an approach was also favoured in the input received. The
wide range of situations, which are in constant flux, as revealed in the feedback on the draft
interpretative communication, calls for an indepth consideraton of the characteristics they
have in common. The discussion set off by the publication of the draft interpretative
communication must therefore continue on this matter.

6. The comments on concessions have enabled the Commission to refine its analysis and
define the characteristics of concessions which distinguish them from public contracts, in
particular the delegation of services of general interest operated by this kind of partnership.

7. The Commission wishes to reiterate that this text does not seek to interpret the specific
regimes deriving from Directives adopted in different sectors, such as energy and transport.

http://europa.eu.int/eur-lex/lex/LexUriServ/LexUriServ.do?uri=CELEX:32000Y0429... 05/01/2006
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This interpretative communication (hereinafter referred to as the "communication™) will
specify the rules and the principles of the Treaty governing all forms of concession and the
specific rules that Directive 93/37/EEC on public works contracts(4) (hereinafter "the works
Directive™) lays down for public works concessions.

2. DEFINITION AND GENERAL PROBLEM OF CONCESSIONS

Concessions are not defined in the Treaty. The only definition to be found in secondary
Community law is in the works Directive, which lays down specific provisions for works

concessions(5). However, other forms of concessions do not fall within the scope of the
directives on public contracts(6).

However, this does not mean that concessions are not subject to the rules and principles of
the Treaty. Indeed, insofar as these concessions result from acts of State, the purpose of
which is to provide economic activities or the supply of goods, they are subject to the relevant
provisions of the Treaty and to the principles which derive from Court Case law.

In order to delimit the scope of this communication, and before specifying which regime
applies to concessions, their distinctive features must be described. To this end, a brief review
of the concept of works concessions as found in the works Directive should prove useful.

2.1. WORKS CONCESSIONS
2.1.1. Definition as given in Directive 93/37/EEC

The Community legislator has chosen to base its definition of works concessions on that of
public works contracts.

The text of the works Directive states that public works contracts are "contracts for pecuniary
interest concluded in writing between a contractor and a contracting authority (...) which
have as their object either the execution, or both the execution and design, of works related
to one of the activities referred to in Annex Il or a work (...), or the execution by whatever
means of a work corresponding to the requirements specified by the contracting

authority" (Article 1(a)).

Article 1(d) of the same Directive defines a public works concession as "a contract of the
same type as that indicated in (a) except for the fact that the consideration for the works to
be carried out consists either solely in the right to exploit the construction or in this right
together with payment".

According to this definition, the main distinctive feature of a works concession is that a right
to exploit a construction is granted as a consideration for having erected it; this right may
also be accompanied by payment.

2.1.2. Distinction between the concepts of "public works contract” and "works concession"

The Commission believes that the right of exploitation is a criterion that reveals several
characteristics which distinguish a works concession from a public works contract.

For example, the right of exploitation allows the concessionaire to demand payment from
those who use the structure (e.g. by charging tolls or fees) for a certain period of time. The
period for which the concession is granted is therefore an important part of the remuneration
of the concessionnaire. The latter does not receive remuneration directly from the awarding
authority, but acquires from it the right to obtain income from the use of the structures built
).

The right of exploitation also implies the transfer of the responsibilities of operation. These
responsibilities cover the technical, financial and managerial matters relating to the
construction. For example, it is the concessionaire who is responsible for making the
investments required so that it may be both available and useful to users. He is also
responsible for paying off the construction. Moreover, the concessionaire bears not only the
usual risks inherent in any construction - he also bears much of the risk inherent in the
management and use of the facilities(8).

From these considerations, it follows that, in works concessions, the risks inherent in
exploitation are transferred to the concessionaire(9).

The Commisison notes that more and more public works contracts are the subject of complex
legal arrangements(10). As a result, the boundary between these arrangements and public
works concessions can sometimes be difficult to define.

In the Commission's view, the arrangement is a public works contract as understood under
Community law if the cost of the construction is essentially borne by the awarding authority

http://europa.eu.int/eur-lex/lex/LexUriServ/LexUriServ.do?uri=CELEX:32000Y0429... 05/01/2006



EUR-Lex - 32000Y0429(01) - EN Page 3 of 14

and the contractor does not receive remuneration from fees paid directy by those using the
construction.

The fact that the Directive allows for a payment in addition to the right of exploitation does
not change this analysis. Such situations have occurred. The State therefore bears part of the
costs of operating the concession in order to keep prices down for the user (providing "social
prices"(11)). A variety of procedures are possible (guaranteed flat rate, fixed sum but paid on
the basis of the number of users, etc.). These do not necessarily change the nature of the
contract if the sum paid covers only a part of the cost of the construction and of operating it.

The definition of a concession allows the State to make a payment in return for work carried
out, provided that that this does not eliminate a significant element of the risk inherent in
exploitation. By specifying that there may be payment in addition to the right to exploit the
construction, the works Directive states that operation of the structure must be the source of
the concessionaire's revenue.

Even though the origin of the resources - directly paid by the user of the construction - is, in
most cases, a significant factor, it is the existence of exploitation risk, involved in the
investment made or the capital invested, which is the determining factor, particularly when
the awarding authority has paid a sum of money.

However, even within public works contracts, part of the risk may be borne by the contractor
(12). However, the duration of concessions makes these risks more likely to occur, and makes
them relatively greater.

On the other hand, risks arising from the operation's financial arrangements, which could be
considered "economic risks", are part and parcel of concessions. This type of risk is highly
dependent on the income the concessionaire will be able to obtain from the amount of use of
the construction(13) and is is significant factor distinguishing concessions from public works
contracts.

In conclusion, the risks arising from the operation of the concession are transferred to the
concessionaire with the right of exploitation; specific risks are divided between the grantor
and the concessionaire on a case by case basis, according to their respective ability to
manage the risk in question.

If the public authorities undertake to bear the risk arising from managing the construction by,
for example, guaranteeing that the financing will be reimbursed, there is no element of risk.
The Commission considers such cases to be public works contracts, not concessions(14).

2.2. SERVICE CONCESSIONS

Article 1 of Directive 92/50/EEC on public service contract (hereinafter referred to as the
"services Directive") states that this Directive applies to "public services contracts”, defined as
"contracts for pecuniary interest concluded in writing between a service provider and a
contracting authority, to the exclusion of (...)".

Unlike the works Directive, the services Directive does not define "service concessions"”(15).

With the sole intention of distinguishing service concessions from public services contracts,
and therefore limit the scope of the Communication, it is important to describe the essential
characteristics of concessions.

For this purpose, it would seem useful to work on the basis of factors deriving from the
above-mentioned concept of works concessions which take into account the Court's case law
on the subject(16) and the opinio juris(17).

Works concessions are assumed to serve a different purpose from service concessions. This
may lead to possible differences in terms of investment and duration between the two types
of concessions. However, given the above criteria, the characteristics of concession contracts
are generally the same, regardless of their subject.

Thus, as with works concessions, the exploitation criterion is vital for determining whether a
service concession exists(18). Application of this criterion means that there is a concession
when the operator bears the risk involved in operating the service in question (establishing
and exploiting the system), obtaining a significant part of revenue from the user, particularly
by charging fees in any form. As is the case for works concessions, the way in which the
operator is remunerated is a factor which helps to determine who bears the exploitation risk.

Similarly, service concessions are also characterised by a transfer of the responsibility of
exploitation.

Lastly, service concessions normally concern activities whose nature and purpose, as well as
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the rules to which they are subject, are likely to be the State's responsibility and may be
subject to exclusive or special rights(19).

It should also be pointed out that, in the Lottomatica judgment mentioned above, the Court
clearly distinguished between a transfer of responsibility to the concessionaire as concerns
operating a lottery, which may be considered to be a responsibility of the State as described
above, and simply supplying computer systems to the administration. In that case it
concluded that without such a transfer the arrangement was a public contract.

2.3. DISTINCTION BETWEEN WORKS CONCESSIONS AND SERVICE CONCESSIONS

Given that only Directive 93/37/EEC provides for a special system of procedures for granting
public works concessions, it is worth determining exactly what this type of concession is,
especially if it is a mixed contract which also includes a service element. This is virtually
always the case in practice, since public works concessionaires often provide services to users
on the basis of the structure they have built.

As for delimiting the scope of the provisions in the works and services Directives, recital 16 of
the latter specifies that if the works are incidental rather than the object of the contract they
do not justify treating the contract as a public works contract. In the Gestién Hotelera
Internacional case the Court of Justice interpreted these provisions and stated that "where
the works [. . ] are merely incidental to the main object of the award, the award, taken in its
entirety, cannot be characterised as a public works contract"(20). The problem of mixed
contracts was also addressed by the Court of Justice in another case(21) which determined
that, when a contract includes two elements which may be separated (e.g. supplies and
services), the rules which apply to each should be applied separately.

Although these principles have been established for public contracts, the Commission
considers that a similar approach should be taken to determine whether or not a concession is
subject to the works Directive. Its field of application ratione materiae is effectively the same
in the case of both works contracts and works concessions(22).

In view of this, the Commission maintains that the first thing to determine is whether the
building of structures and carrying out of work on behalf of the grantor constitute the main
subject matter of the contract, or whether the work and building are merely incidental to the
main subject matter of the contract.

If the contract is principally concerned with the building of a structure on behalf of the
grantor, the Commission holds that it should be considered to be a works concession.

In this case, the rules laid down by the works Directive must be complied with, as long as the
Directive's applicaton threshold is reached (EUR 5000000), even if some of the aspects are
service-related. The fact that the works are performed or the structures are built by third
parties does not change the nature of the basis contract. The subject matter of the contract is
identical.

In contrast, a concession contract in which the construction work is incidental or which only
involves operating an existing structure is regarded as a service concession.

Moreover, in practice, operations may be encountered which include building a structure or
carrying out works at the same time as the provision of services. Thus, alongside a public
works concession, service concessions may be concluded for complementary activities which
are, however, independent of the exploitation of the concession of the structure. For example,
motorway catering services may be the subject of a different service concession from that
involving its construction or management. In the Commission's view, if the objects of these
contracts may be separated, the rules which apply to each type should be applied
respectively.

2.4. SCOPE OF THIS INTERPRETATIVE COMMUNICATION

As already stated, even though concessions are not directly addressed by the public contracts
directives, they are nonetheless subject to the rules and principles of the Treaty, insofar as
they are granted via acts that are attributable to the State and their object is the provision of
economic activities.

Any act of State(23) laying down the terms governing economic activities, be it contractual or
unilateral, must be viewed in the light of the rules and principles of the Treaty, in particular
Articles 43 to 55 (ex Articles 52 to 66)(24).

This communication therefore concerns acts attributable to the State whereby a public
authority entrusts to a third party - by means of a contractual act or a unilateral act with the
prior consent of the third party - the total or partial management of services for which that
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authority would normally be responsible and for which the third party assumes the risk. Such
services are convered by this communication only if they constitute economic activities within
the meaning of Articles 43 to 55 (ex Articles 52 to 66) of the Treaty.

These acts of State will henceforth be referred to as “"concessions”, regardless of their legal
name under national law.

In view of the above, and without prejudice to any provisions of Community law which might
be applicable, this communication does not concern:

- acts whereby a public authority authorises the exercice of an economic activity even if these
acts would be regarded as concessions in certain Member States(25);

- acts concerning non-economic activities such as obligatory schooling or social security.

On the other hand, it should be noted that, when a concession expires, renewal is considered
equivalent to granting a new concession, and is therefore covered by the communication.

A particular problem arises in cases where are forms of interorganic delegation between the
concessionaire and the grantor which do not fall outside the administrative sphere of the
contracting authority(26). The question of whether and to what extent Community law applies
to this kind of relationship has been addressed by the Court(27). However, other cases
currently pending before the Court could introduce new elements in this respect(28).

On the other hand, relationships between public authorities and public enterprises entrusted
with the operation of services of general economic interest are, in principle, covered by this
communication(29). It is true that, according to the Court's established case law(30), nothing
in the Treaty prevents Member States from granting exclusive rights for certain services of
general interest for non-economic public interest reasons whereby those services are not
subject to open competition(31). Nonetheless, the Court adds that the way in which such a
monopoly is organised and carried out must not infringe the provisions of the Treaty on the
free movement of goods and services, nor the competition rules(32). In addition, the way in
which these exclusive rights are granted are subject to the rules of the Treaty, and may
therefore be covered by this communication.

3. REGIME APPLYING TO CONCESSIONS

As mentioned above, only works concessions for an amount equal to or greater than the
threshold specified in Directive 93/37/EEC (EUR 5000000) are subject to a specific regime.

Nonetheless, like any act of State laying down the terms governing economic activities,
concessions are subject to the provisions of Articles 28 to 30 (ex Articles 30 to 36) and 43 to
55 (ex Articles 52 to 66) of the Treaty, and to the principles emerging from the Court's case
law(33) - notably the principles of non-discrimination, equality of treatment, transparency,
mutual recognition and proportionality(34).

The Treaty does not restrict Member States' freedom to grant concessions provided that the
methods used to do so are compatible with Community law.

The Court's case law holds that, even if Member States remain free under the Treaty to lay
down the substantive and procedural rules, they must respect all the relevant provisions of
Community law, and particularly the prohibitions deriving from the principles enshrined in the
Treaty concerning right of establishment and freedom to provide services(35). Moreover, the
Court emphasised the importance of the principles and rules enshrined in the Tretay by
specifying in particular that the public procurement directives were intended to "facilitate the
attainment within the Community of freedom of establishment and freedom to provide
services" and "to ensure the effectiveness of the rights conferred by the Treaty in the field of
public works and supply contracts"(36).

Certain Member States have sometimes thought that concessions were not governed by the
rules of the Treaty in that they involved delegation of a service to the public, which would be
possible only on the basis of mutual trust (intuitu personae). According to the Treaty and the
Court's established case law, the only reasons which would enable State acts which violate
Articles 43 and 49 (ex Articles 52 and 59) of the Treaty to escape prohibition under these
Articles are those referred to in Articles 45 and 55 (ex Articles 55 and 66). The very restrictive
conditions specified by the Court for the application of these Articles are described below(37).
There is nothing in the Treaty or in the Court's case law which implies that concessions would
be treated differently.

In what follows, the Commission will refer to the rules of the Treaty and the principles
deriving from Court case law that are applicable to concessions covered by this
communication.
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3.1. THE RULES AND PRINCIPLES SET OUT IN THE TREATY OR LAID DOWN BY THE COURT

As has already been stated above, the Treaty makes no specific mention of public contracts or
concessions. Several of its provisions are nonetheless relevant, i.e. the rules instituting and
guaranteeing the proper operation of the Single Market, namely:

- the rules prohibiting any discrimination on grounds of nationality (Article 12(1) (ex Article 6
1)));

- the rules on the free movement of goods (Articles 28 (ex Article 30) et seq.), freedom of
establishment (Articles 43 (ex Article 59) et seq.), freedom to provide services (Articles 49 (ex
Article 59) et seq.) and the exceptions to those rules provided for in Articles 30, 45 and 46 (ex
Articles 36, 55 and 56)(38);

- Article 86 (ex Article 90) of the Treaty might help to determine if the granting of these rights
is legitimate.

These rules and principles arrived at by the Court are clarified below.

It is true that the case law cited refers in part to public contracts. Nonetheless, the scope of
the principles which emerge from it often goes beyond public contracts. They are therefore
applicable to other situations, such as concessions.

3.1.1. Equality of treatment

According to the established case law of the Court "the general principle of equality of
treatment, of which the prohibition of discrimination on grounds of nationality is merely a
specific enunciation, is one of the fundamental principles of Community law. This principle
requires that similar situations shall not be treated differently unless differentiation is
objectively justified"(39) .

Moreover the Court asserted that the principle of equality of treatment, of which Articles 43
(ex 52) and 49 (ex 59) of the Treaty are a particular expression, "forbids not only overt
discrimination by reason of nationality [...] but all covert forms of discrimination which, by the
application of other criteria of differentiation, lead in fact to the same result"(40).

The principle of equality of treatment implies in particular that all potential concessionaires
know the rules in advance and that they apply to everybody in the same way. The case law of
the Court, in particular the Raulin(41) and Parliament/Council(42) judgments, lays down that
the principle of equality of treatment requires not only that conditions of access to an
economic activity be non-discriminatory, but also that public authorities take all the measures
required to ensure the exercise of this activity.

The Commission considers that it follows from this case law that the principle of open
competition must be adhered to.

In the Storebaelt und Walloon Buses judgments, the Court has the occasion to set out the
scope of the principle of equality of treatment in the area of public contracts, by asserting on
the one hand that this principle requires that all offers conform to the tender specifications to
guarantee an objective comparison between offers(43) and, on the other hand, this principle
is violated, and transparency of the procedure impaired, when an awarding entity takes
account of changes to the initial offers of one tenderer who thereby obtains an advantage
over his competitors. Moreover, the Court notes that "the procedure for comparing tenders
had to comply at every stage with both the principle of the equal treatment of tenderers and
the principle of transparency, so as to afford equality of opportunity to all tenderers when
formulating their tenders"(44).

The Court has therefore specified in this case law concerning application of the Directives that
the principle of equality of treatment between tenderers is quite separate from any possible
discrimination on the basis of nationality or other criteria.

The application of this principle to concessions (which is obviously only possible when the
awarding authority negotiates with several potential concessionaires) leaves the grantor free
to choose the most appropriate award procedure, for example by reference to the
characteristics of the sector in question, and to lay down the requirements which candidates
must meet throughout the various phases of a tendering procedure(45). However, this implies
that the choice of candidates must be made on the basis of objective criteria and the
procedure must be conducted in accordance with the procedural rules and basic requirements
originally set(46). Where these rules have not yet been set, the application of the principle of
equality of treatment requires in any event that the candidates be chosen objectively.

The following should therefore be considered to contravene the above-mentioned rules of the
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Treaty and the principle of equality of treatment: provisions reserving public contracts only to
companies of which the State or the public sector, whether directly or indirectly, is a major, or
the sole, shareholder(47); practices allowing the acceptance of bids which do not meet the
specifications, or which have been amended after being opened or allowing alternative
solutions when this was not provided for in the initial project. In addition the nature of the
initial project must not be changed during negotiation with regard to the criteria and
requirements laid down at the beginning of the procedure.

Furthermore, in certain cases, the grantor may be unable to specifiy his requirements in
sufficiently precise technical terms and will look for alternative offers likely to provide various
solutions to a problem expressed in general terms. In such cases, however, in order to ensure
fair and effective competition, the specifications must always state in a non-discriminatory
and objective manner what is asked of the candidates and above all the way in which they
must draw up their bids. In this way, each candidate knows in advance that he has the
possibility of proposing various technical solutions. More generally, the specifications must not
contain elements that infringe the abovementioned rules and principles of the Treaty. The
requirements of the grantor may also be determined in collaboration with companies in the
sector, provided that this does not restrict competition.

3.1.2. Transparency

The Commission points out that in its case law the Court has emphasised the connection
between the principle of transparency and the principle of equality of treatment, whose useful
effect it seeks to ensure in undistorted competitive conditions(48).

The Commission notes that in virtually all the Member States the administrative rules or
practices adopted with regard to concessions provide that bodies wishing to entrust the
management of an economic activity to a third party must, in order to ensure a minimum of
transparency, make their intention public according to appropriate rules.

As confirmed by the Court in its most recent case law, the principle of non-discrimination on
grounds of nationality, implies that there is an obligation to be transparent so that the
contracting authority will be able to ensure it is adhered to(49).

Transparency can be ensured by any appropriate means, including advertising depending on,
and to allow account to be taken of, the particularities of the relevant sector(50). This type of
advertising generally contains the information necessary to enable potential concessionaires
to decide whether they are interested in participating (e.g. selection and award criteria, etc.).
This includes the subject of the concession and the nature and scope of the services expected
from the concessionaire.

The Commission considers that, under these circumstances, the obligation to ensure
transparency is met.

3.1.3. Proportionality

The principle of proportionality is recognised by the established case law of the Court as
"being part of the general principles of Community law"(51); it also binds national authorities
in the application of Community law(52), even when these have a large area of discretion
(53).

The principle of proportionality requires that any measure chosen should be both necessary
and appropriate in the light of the objectives sought(54). In choosing the measures to be
taken, a Member State must adopt those which cause the least possible disruption to the
pursuit of an economic activity(55).

When applied to concessions, this principle, which allows contracting authorities to define the
objective to be reached, especially in terms of performance and technical specifications,
nonetheless requires that any measure chosen be both necessary and appropriate in relation
to the objective set.

Thus, for example, when selecting candidates, a Member State may not impose technical,
professional or financial conditions which are excessive and disporportionate to the subject of
the concession.

The principle of proportionality also requires that competition and financial stability be
reconciled; the duration of the concession must be set so that it does not limit open
competition beyond what is required to ensure that the investment is paid off and there is a
reasonable return on invested capital(56), whilst maintaining a risk inherent in exploitation by
the concessionaire.

3.1.4. Mutual recognition
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The principle of mutual recognition has been laid down by the Court and gradually defined in
greater detail in a large number of judgments on the free circulation of goods, persons and
services.

According to this principle, a Member State must accept the products and services supplied by
economic operators in other Community countries if the products and services meet in like
manner the legitimate objectives of the recipient Member State(57).

The application of this principle to concessions implies, in particular, that the Member State in
which the service is provided must accept the technical specifications, checks, diplomas,
certificates and qualifications required in another Member State if they are recognised as
equivalent to those required by the Member State in which the service is provided(58).

3.1.5. Exceptions provided for by the Treaty

Restrictions on the free movement of goods, the freedom of establishment and the freedom
to provide services are allowed only if they are justified by one of the reasons stated in
Articles 30, 45, 46 and 55 (ex Articles 36, 55, 56 and 66) of the Treaty.

With particular reference to Article 45 (ex Article 55) (which allows restrictions on the freedom
of establishment and the freedom to provide services in the case of activities connected, even
occasionally, with the exercise of official authority), the Court has on numerous occasions
stressed(59) that "since it derogates from the fundamental rule of freedom of establishment,
Article 45 (ex Article 55) of the Treaty must be interpreted in a manner which limits its scope
to what is strictly necessary in order to safeguard the interests which it allows the Member
States to protect”. Such exceptions must be restricted to those activities referred to in Articles
43 and 49 (ex Articles 52 and 59), which in themselves involve a direct and specific
connection with the exercise of official authority(60).

Consequently, the exception included in Article 45 (ex Article 55) must apply only to cases in
which the concessionairs directly and specifically exercises official authority.

This exception therefore does not automatically apply to activities carried out by virtue of an
obligation or an exclusivity established by law or qualified by the national authorities as being
in the public interest(61). It is true that any activity delegbated by the public authorities
normally has a connotation of public interest, but this stil does not mean that such activity
necessarily involves exercising official authority.

As an example, the Court of Justice dismisses application of the exception under Article 45 (ex
Article 55) on the basis of findings such as:

- the activities transferred remained subject to supervision by the official authorities, which
had at their disposal appropriate means for ensuring the protection of the interests entrusted
to them(62),

- the activities transferred were of a technical nature and therefore not connected with the
exercise of official authority(63).

As stated above, the principle of proportionality requires that any measure restricting the
exercise of the freedoms provided for in Articles 43 and 49 (ex Articles 52 and 59) should be
both necessary and appropriate in the light of the objectives pursued(64). This implies, in
particular, that in the choice of the measures for achieving the objective pursued, the Member
State must give preference to those which least restrict the exercise of these freedoms(65).

Furthermore, with regard to the freedom to provide services, the host Member State must
check that the interest to be safeguarded is not safeguarded by the rules to which the
applicant is subject in the Member State where he normally pursues his activities.

3.1.6. Protection of the rights of individuals

In consistent case law on the fundamental freedoms guaranteed by the Treaty, the Court has
stated that decisions to refuse or reject must state the reasons and must be open to judicial
appeal by the affected parties(66).

These requirements are generally applicable since, as the Court has stated, they derive from
the constitutional traditions common to the Member States and enshrined in the European
Convention on Human Rights(67).

They are therefore also applicable to individuals who consider that they have been harmed by
the award of a concession within the meaning of the communication.

3.2. SPECIFIC PROVISION OF DIRECTIVE 93/37/EEC ON WORKS CONCESSIONS
The Commission considers it worthwhile to point out that the rules and principles explained
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above are applicable to works concessions. However, Directive 93/37/EEC also provides a
specific system for these which includes, among other things, advertising rules.

It goes without saying that, for concessions whose value is below the threshold laid down by
Directive 93/37/EEC, only the rules and principles of the Treaty are applicable.

3.2.1. The upstream phase: choice of concessionaire
3.2.1.1. Rules on advertising and transparency

Awarding authorities must publish a concession notice in the Official Journal of the European
Communities according to the model laid down in Directive 93/37/EEC to put the contract up
for competition at the European level(68) .

A problem encountered by the Commission involves the award of concessions between public
entities. Some Member States seem to consider that the provisions of Directive 93/37/EEC
applicable to works concessions do not apply to contracts concluded between a public
authority and a legal person governed by public law.

Nevertheless, Directive 93/37/EEC requires a preliminary advertisement for all contracts for
public works concessions, irrespective of whether the potential concessionaire is private or
public. Furthermore, Article 3(3) of Directive 93/37/EEC expressly states that the
concessionaire can be one of the awarding authorities covered by the directive, which implies
that this type of relation is subject to publication in accordance with Article 3(1) of the same
directive.

3.2.1.2. Choice of type of procedure

As far as works concessions are concerned, the grantor is free to choose the most appropriate
procedure, and in particular to begin negotiated procedures.

3.2.2. The downstream phase: contracts awarded by the contract holder(69)

Directive 93/37/EEC lays down certain rules on contracts awarded by public works
concessionaires for works for a value of EUR 5000000 or more. However, they vary according
to the type of concessionaire.

If the concessionaire is an awarding authority within the meaning of the Directive, the
contracts for such works must be awarded in full compliance with all the Directive's provisions
on public works contracts(70).

If the concessionaire is not an awarding authority, the Directive stipulates that he must
comply only with certain advertising rules. However, these rules are not applicable when the
concessionaire awards works contracts to affiliated undertakings within the meaning of Article
3(4) of the Directive. The Directive also stipulates that a comprehensive list of such firms
must be enclosed with the application for the concession and must be updated following any
subsequent changes in the relationship between firms. Since this list is comprehensive, the
concessionaire may not cite the non-applicability of the advertising rules as grounds for
awarding a works contract to a firm which does not figure on the abovementioned list.

Consequently the concessionaire is always obliged to make known his intention to award a
works contract to a third party whether or not he is an awarding authority.

Lastly, the Commission considers that a Member State is in breach of the provisions of
Directive 93/37/EEC on works carried out by third parties if, without any invitation to tender,
it uses as an intermediary a firm with which it is linked to award works contracts to third-
party firms.

3.2.3. Rules applicable to review

Article 1 of Directive 89/665/EEC provides that "Member States shall take the necessary
measures to ensure that [...] decisions taken by the contracting authorities may be reviewed
effectively and, in particular, as rapidly as possible" in the conditions set out in the Directives,
"on the grounds that such decisions have infringed Community law in the field of public
procurement or national rules implementing that law".

This provision of the Directive applies to works concessions(71).

The Commission also draws attention to the requirements of Article 2(7) of Directive
89/665/EEC, which stipulates that "the Member States shall ensure that decisions taken by
bodies responsible for review procedures can be effectively enforced."”

This implies that the Member States must not take any material or procedural measures
which might render ineffektive the mechanisms introduced by this Directive.

As for concessionaires who are awarding authorities, in addition to the obligations already
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mentioned above, public contracts awarded by them are subject to the obligation to state
reasons laid down in Article 8 of Directive 93/37/EEC, which makes it compulsory for the
awarding authority to give the reasons for its decision within fifteen days, and to the review
procedures provided for by Directive 89/665/EEC.

3.3. CONCESSIONS IN THE UTILITIES SECTORS

Directive 93/38/EEC on contracts awarded by entities operating in the water, energy,
transport and telecommunications sectors (hereinafter referred to as the "utilities Directive")
does not have any specific rules either on works concessions or on service concessions.

In deciding which rules apply, the legal personality of the grantor as well as his activity are
therefore decisive elements. There are several possible situations.

In the first case, the State or other public authority not operating specifically in one of the

four sectors governed by the utilities Directive awards a concession involving an economic

activity in one of these four sectors. The rules and principles of the Treaty described above
apply to this award, as does the works Directive if it is a works concession.

In the second case, a public authority operating specificially in one of the four sectors
governed by the utilities Directive decides to grant a concession. The rules and principles of
the Treaty are therefore applicable insofar as the grantor is a public entity. Even in the case
of a works concession, only the rules and principles of the Treaty are applicable, since the
works Directive does not cover concessions granted by an entity operating specifically in one
of the four sectors governed by Directive 93/38/EEC.

Lastly, if the grantor is a private entity, it is not subject to either the rules or the principles
described above(72).

The Commission is confident that the publication of this communication will help to clarify the
rules of the game and to open up markets to competition in the field of concessions.

Moreover, the Commission wishes to emphasise that the transparency which the publication
of this communication provides in no way prejudices possible future proposals for legislation
on concessions, if this becomes necessary to reinforce legal certainty.

Lastly, the Court, which currently has preliminary matters before it(73), may further clarify
elements deriving from the rules of the Treaty, the Diretives and case law. This
communication may therefore be supplemented in due course in order to take these new
elements into account.

(1) 0J C 94, 7.4.1999, p. 4.

(2) The Commission wishes to thank the economic operators, representatives of collective
interests, public authorities and individuals whose input helped to improve this
communication.

(3) See point 2.1.2.4 of the Commission communication on public procurement in the
European Union, COM(98) 143, adopted on 11 March 1998.

(4) Council Directive 93/37/EEC of 14 June 1993 concerning the coordination of procedures
for the award of public works contracts (OJ L 199, 9.8.1993, p. 54).

(5) Council Directive 93/37/EEC, mentioned above.

(6) Council Directive 92/50/EEC of 18 June 1992 relating to the coordination of procedures for
the award of public service contracts (OJ L 209, 24.7.1992, p. 1). Council Directive 93/36/EEC
of 14 July 1993 coordinating procedures for the award of public supply contracts (OJ L 199,
9.8.1993, p. 1). Council Directive 93/38/EEC of 14 June 1993 coordinating the procurement
procedures of entities operating in the water, energy, transport and telecommunications
sectors (OJ L 199, 9.8.1993, p. 84).

(7) The best-known example of a public works concession is a contract whereby a State
grants a company the right to build and exploit a motorway and authorises it to earn revenue
by charging tolls.

(8) Verification will have to be on a case by case basis, taking account of various elements
such as the subject matter, duration and the amount of the contract, the economic and
financial capacity of the concessionaire, as well as any other useful element which helps
establish that the concessionaire effectively carries risk.

(9) If recovery of expenditure were guaranteed by the awarding authority without the risk
involved in the management of the construction, there would be no element of risk and the
contract should be regarded as a works contract rather than a concession contract. Moreover,
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if the concessionaire receives whether directly or indirectly during the course of the contract
or even when the contract comes to an end, payment (by way of reimbursement, covering
losses etc.) other than connected with exploitation, the contract could no longer be regarded
as a concession. In this situation, the compatibility of any subsequent financing should be
considered in the light of any relevant Community law.

(10) For example, the Commission has already been faced with cases where a consortium
composed of contractors and banks undertook to carry out a project to meet the needs of the
awarding authority, in exchange for reimbursement by the awarding authority of the loan
taken out by the contractors with the banks, together with a profit for the private partners.
The Commission interpreted these as public works contracts since the consortium did not
undertake any exploitation, and therefore bore no attendant risk. The Commission came to
the same conclusion in another case where, although the private partner carrying out the
work was ostensibly exploiting the construction, the public authority had in fact guaranteed
that he would receive compensation. The terms of this guarantee were such that the public
authority in effect bore the exploitation risks.

(11) For example, if the toll for a motorway is set by the State at a level which does not cover
operating costs.

(12) For example, risks arising from changes in legislation during the life of the contract (such
as changes in environmental protection which make it necessary to modify the construction,
or changes in tax law which disrupt the financial arrangements in the contract) or the risk of
technical obsolescence. Moreover, this type of risk is more likely to arise in the context of
concessions, bearing in mind that these normally extend over a relatively long period of time.

(13) It should be noted that economic risk exists where income depends on the amount of
use. This holds true even in the case of a nominal toll, i.e. one borne by the grantor.

(14) In a case investigated by the Commission, although the private partner was ostensibly
exploiting the construction, the public authority had guaranteed that he would receive
compensation. The terms of this guarantee were such that the public authority in effect bore
the exploitation risks.

(15) The absence of a reference to the concept of service concessions in the services
Directive calls for some comment. Although, when preparing this Directive, the Commission
had proposed including a special arrangement for this type of concession similar to the
existing arrangement for works concessions, the Council did not accept this proposal. The
question of wheather the granting of service concessions falls entirely under the
arrangements introduced by the services Directive was therefore raised. As specified above,
this Directive applies to "contracts for pecuniary interest concluded in writing between a
service provider and a contracting authority"”, with certain exceptions which are described in
the Directive and which do not include concession contracts.

A literal interpretation of this definition, followed by certain authors, could lead to inclusion of
concession contracts within the scope of the services Directive, since these are for pecunciary
interest and concluded in writing. This approach would mean that the granting of a service
concession would have to comply with the rules set out in this Directive, and would hence be
subject to a more complex procedure than works concessions.

However, in the absence of Court case law on this point, the Commission has not accepted
this interpretation in the actual cases it has had to investigate. A preliminary matter pending
before the Court raises the question of the definition of service concessions and the legal
arrangements which apply to them (Case C-324/98 Telaustria Verlags Gesellschaft mbH v.
Post & Telekom Austria (Telaustria)).

(16) Judgment of 26 April 1994, Case C-272/91 Commission v. Italy (Lottomatica), ECR I-
1409.

(17) Conclusions of Advocate-General La Pergola in Case C-360/96. Arnhem.
Conclusions of Advocate-General Alber in Case C-108/98, RI.SAN Srl v. Comune d'Ischia.

(18) In its judgment of 10 November 1998 in Case C-360/98 (Arnhem), para. 25, the Court
concluded that it could not be a public service concession on the grounds that the
remuneration consisted solely of a sum paid by the public authority and not of the right to
operate the service.

(19) Conclusions of the Advocate-General in the Arnhem case; Conclusions of the Advocate-
General in the RI.SAN Srl case; both referred to above.

(20) Judgment of 19 April 1994, case C-331/92, Gestion Hotelera, ECR 1-1329.
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(21) Judgment of 5 December 1989, Case C-3/88, Data Processing, ECR, p. 4035.

(22) Moreover, the Court has already applied the same principle in order to delimit supply
contracts and services in its judgment of 18 November 1999 on Case C-107/98, Teckal Srl v.
Comune di Viano and AGAC di Reggio Emilia (Teckal).

(23) In the largest sense, i.e. the acts adopted by all public bodies belonging to the
organisation of the State (local authorities, regions, departments, autonomous communities,
municipalities) as well as any other entity which, even if it has its own legal existence, is
linked to the State in such a tight manner that it is to be considered to be part of the State's
organisation. The notion of acts of State also comprises acts which are attributable to the
State, that is acts for which the public authorities are responsible, even though not adopted
by them, given that the authorities can intervene to prevent their adoption or impose
amendments.

(24) A similar line of reasoning should be followed for supply concessions, which must be
viewed in the light of Articles 28 to 30 (ex Articles 30 to 36) of the Treaty.

(25) For example, taxi concessions, authorisations to use the public highway (newspaper
kiosks, café terraces), or acts relating to pharmacies and filling stations.

(26) Similar to "in-house" relationships. The latter issue was first analysed by Advocates-
General La Pergola (in the Arnhem case referred to above), Cosmas (in the Teckal case
referred to above) and Alber (in the RI.SAN case referred to above).

(27) In the abovementioned Teckal case, the Court laid down that, for Directive 93/36/EEC to
apply, "it is, in principle, sufficient if the contract was concluded between, on the one hand, a
local authority and, on the other, a person legally distinct from that local authority™, and
added "The position can be otherwise only in the case where the local authority exercises
over the person concerned a control which is similar to that which it exercises over its own
departments and, at the same time, that person carries out the essential part of its activities
with the controlling local authority or authorities™ (recital 50).

(28) Cases C-94/99 ARGE and C-324/98 Telaustria referred to above.

(29) In the audiovisual sector, account should be taken of the Protocol on the system of
public broadcasting in the Member States, annexed to the Treaty of Amsterdam, amending
the Treaty on European Union (in force since 1 May 1999).

(30) Judgments of 30 April 1974, Case 155/73, Sacchi, and of 18 June 1991, Case C-260/89,
Elleniki Radiophonia.

(31) Elleniki Radiophonia judgment mentioned above, point 10.
(32) Elleniki Radiophonia judgment mentioned above, point 12.

(33) It is worth pointing out that in the transport sector, the relevant rules on freedom to
provide services are set out in Article 51 (ex Article 61) which refers to Articles 70 to 80 (ex
Articles 74 to 84) of the Treaty. This is without prejudice to the fact that as the Court has
consistently held, the general principles of Community law are applicable to the sector (see
the judgments of 4 April 1974, Case C-167/73, Commission v. France, of 30 April 1986. Joined
Cases 209/84 and 213/84, Ministere Public v. ASJES e. al., of 17 May 1994, Case C-18/93,
Corsica ferries, of 1 October 1998, Case C-38/97 Autotrasporti Librandi snc v. Cuttica).

Moreover, transport services by rail, road and inland waterway are covered by Regulation
(EEC) No 1191/69, as amended by Regulation (EEC) No 1893/91, which set out the
mechanisms and procedures that public authorities can employ to ensure that their objectives
for public transport are met.

(34) Obviously, acts and behaviour of the concessionaire to the extent that these are
attributable to the State within the meaning of the case law of the Court of Justice are
governed by the above rules and principles.

(35) Judgment of 9 July 1987 Joint Cases 27/86; 28/86 and 29/86, Bellini.

(36) Judgments of 10 March 1987, Case 199/85, Commission v. Italy, and of 17 November
1993, Case C-71/92, Commission v. Spain.

(37) Lottomatica judgment mentioned above. In this judgment, the Court of Justice ruled
that, in view of the facts, the tasks of the concessionaire were limited to activities of a
technical nature and, as such, were subject to the provisions of the Treaty.

(38) The Commission points out that restrictive but non-discriminatory measures are contrary
to Articles 43 (ex Article 52) and 49 (ex Article 59) of the Treaty if they are not motivated by

http://europa.eu.int/eur-lex/lex/LexUriServ/LexUriServ.do?uri=CELEX:32000Y0429... 05/01/2006



EUR-Lex - 32000Y0429(01) - EN Page 13 of 14

overriding reasons of public interest worth protecting. This is the case when the measures are
neither appropriate nor necessary for achieving the objective in question.

(39) Judgment of 8 October 1980. Case 810/79, Uberschar.

(40) Judgment of 13 July 1993, Case C-330/91, Commerzbank; also see Judgment of 3
February 1982, Joined Cases 62 and 63/81, Seco and Desquenne.

(41) Judgment of 26 February 1992, Case C-357/89.
(42) Judgment of 7 July 1992, Case C-295/90.
(43) Judgment of 22 June 1993, Case C-243/89, Storebaelt, point 37.

(44) Judgment of 25 April 1996, Commission v. Belgium, Case C-87/94. Walloon Buses. See
also Judgment of the Court of First Instance (hereinafter referred to as the "CFI") of 17
December 1998, T-203/96, Embassy Limousines & Services.

(45) In this respect, it is worth emphasising that this Communication does not prejudge the
interpretation of specific transport rules provided for by the Treaty at in current or future
regulations.

(46) Thus, for example, even if the specifications provide for the possibility for candidates to
make technical improvements to the solutions proposed by the awarding authority (and this
will often be the case for complex infrastructure projects), such improvements may not relate
to the basic requirements of a project and must be delimited.

(47) Data processing, judgment mentioned above, point 30.
(48) Walloon Buses Judgment, referred to above, point 54.
(49) Judgment of 18 November 1999, Case C-275/98, Unitron Scandinavia, point 31.

(50) Transparency can be ensured, among other means, by way of publishing a tender notice,
or pre-information notice in the daily press or specialist journals or by posting appropriate
notices.

(51) Judgment of 11 July 1989, Case 265/87, Schrdder, ECR p. 2237, point 21.
(52) Judgment of 27 October 1993, Case 127/92, point 27.

(53) Judgment of 19 June 1980, Joined Cases 41/79, 121/79 and 796/79, Testa et al., point
21.

(54) This is for example the case concerning the obligation to achieve a high level of
environmental protection regarding application of the precautionary principle.

(55) See for example the judgment of 17 May 1984, Case 15/83, Denkavit Netherlands or the
judgment of the CFI of 19 June 1997, Case T-260/94, Air Inter SA, point 14.

(56) Cf. the CFI's recent case law according to which the Treaty is applicable "when a
measure adopted by a Member State constitutes a restriction of the freedom of establishment
of nationals of other Member States on its territory and at the same time provides advantages
to an enterprise by granting it an exclusive right, unless the aim of the measure taken by the
State is legitimate and compatible with the Treaty and is permanently justified by overriding
considerations of general interest [...]". In such cases, the CFI adds that "it is necessary that
the measure taken by the State be suited to ensuring the objective it is pursuing is achieved,
and does not go beyond what is required to achieve that objective.” (Judgment of 8 July
1999, Case T-266/97, Vlaamse Televisie Maatschappij NV, point 108).

(57) This principle derives from case law relating to freedom of establishment and freedom to
provide services (in particular in the Vlassopoulou Judgment of 7 May 1991 (Case C-340/89)
and the Dennemeyer Judgment of 25 July 1991 (Case C-76/90). In the first Judgment, the
Court of Justice found that "even if applied without any discrimination on the basis of
nationality, national requirements concerning qualifications may have the effect of hindering
nationals of the other Member States in exercising their right of establishment guaranteed to
them by Article 43 (ex Article 52) of the EC Treaty. That could be the case if the national rules
in question took no account of the knowledge and qualifications already acquired by the
person concerned in another Member State.” In the Dennemeyer Judgment the Court stated
in particular that "a Member State may not make the provision of services in its territory
subject to compliance with all the conditions required for establishments and thereby deprive
of all practical effectiveness the provisions of the Treaty whose object is, precisely, to
guarantee the freedom to provide services." Lastly, in the Webb case (of 17 December 1981,
Case 279/80), the Court added that the freedom to provide services requires that "[...] the
Member States in which the service is provided [...] takes into account the evidence and
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guarantee already produced by the provider of the services for the pursuit of his activities in
the Member State in which he is established.”

(58) For example, the Member States in which the service is provided must accept the
equivalent qualifications already acquired by the service provider in another Member State
which attest to his professional, technical and financial capacities. Apart from applying the
technical harmonisation directives, agreements on mutual recognition of voluntary
certification systems can constitute proof that the qualifications of enterprises are equivalent;
these agreements can be based on accreditation, which provide proof that the conformity
assessment body is competent.

(59) Judgment of 15 March 1988, Case 147/86, Commission v. Greece.
(60) Judgment of 21 June 1974, Case 2/74, Reyners.

(61) Conclusions of Advocate-General Mischo in Case C-3/88, Data Processing, referred to
above.

(62) Judgment of 15 March 1988, Case 147/86, referred to above.
(63) Cases C-3/88 and C-272/91, Data Processing and Lottomatica, referred to above.

(64) Case T-260/94, Air Inter SA, referred to above. For example, the Court rejected the
application of the exception relating to public policy when it was supported by insufficient
reasons and the objective could be achieved by other means which did not restrict freedom of
establishment or freedom to provide services (recital 15 of the Judgment C-3/88, Data
Processing, referred to above.)

(65) Judgment of 28 March 1996, Case C-272/94, Guiot/Climatec.
(66) Judgment of 7 May 1991, Case C-340/89, Vlassopoulou, point 22.
(67) Judgment of 15 October 1987, Case 222/86, Heylens, point 14.

(68) "In order to meet the Directive's aim of ensuring development of effective competition in
the award of public works contracts, the criteria and conditions which govern each contract
must be given sufficient publicity by the authorities awarding contracts" (Judgment of 20
September 1988, Case 31/87, Beentjes, point 21).

(69) It should be reiterated that, under Article 3(2) of the Directive, the contracting authority
may require the concessionaire to award to third parties contracts representing a minimum
percentage of the total value of the work. The contracting authority may also request the
candidates for concession contracts to specify this minimum percentage in their tenders.

(70) This is also the case for service concessionaires who are awarding authorities under
these Directives. The provisions of the Directives apply to procedures to award concession
contracts.

(71) In this context, it should be noted that Advocate-General Elmer, in Case C-433/93,
Commission v. Germany, found that according to the case law of the Court (the Judgments of
20 September 1988, in Case 31/87, Beentjes, and 22 June 1989, in Case 103/88, Constanzo)
"the Directives on public contracts confer on individuals rights which they may exercise, in
certain conditions, directly before the national courts, vis-a-vis the State and awarding
authorities”". The Advocate-General also maintainted that Directive 89/665/EEC, adopted after
this judgment, did not seek to restrict the rights which case law confers on individuals vis-a-
vis public authorities. On the contrary, the Directive sought to reinforce "the existing
arrangements at both national and Community levels ... particularly at a stage when
infringements can be corrected" (second recital of Directive 89/665/EEC).

(72) Nonetheless, insofar as the concessionaire has exclusive or special rights for activities
governed by the Utilities Directive, he must comply with this Directive's rules on public
contracts.

(73) For example, the Telaustria case referred to above.
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Brussels, 4 May 2000

Internal Market: Commission confirms EU rules
apply to concessions to run public services

The European Commission has adopted guidelines explaining how EC Treaty
rules and principles apply to partnerships between the public and the private
sectors. The Commission’s Communication defines “concessions” as cases
where public authorities entrust a third party to run infrastructure projects or
other public services on its behalf and the third party assumes the operating
risks. The Communication confirms that such concessions, which are used
increasingly in all Member States, should be subject to EU rules and
principles on non-discrimination, equal treatment, transparency, mutual
recognition and proportionality.

Community law neither gives a general definition of concessions nor lays down
specific rules to apply to them (with the exception of works concessions, to which
certain rules of Directive 93/37/EEC on public works contracts apply. This has led
to much uncertainty about the rules applying in this field.

In the interests of transparency, the Commission has therefore decided to inform
operators and the public authorities concerned about the rules and principles which
it feels apply to concessions under Community law as it stands. These rules and
principles are designed to give Community firms free access to public service
concessions and to ensure that Community law is fully respected by Member
States when concessions are awarded.

A 'draft Commission interpretative Communication on concessions under
Community law on public contracts" was adopted by the Commission on
24 February 1999 (see 1P/99/130) and published in the Official Journal on
7 April 1999. It was published in draft form because the Commission wanted to
consult all interested parties. For the main part the contributions sent to the
Commission, of which full account has been taken, welcomed the Commission’s
initiative.

Adoption of this Communication does not rule out the possibility of a Community
legislative instrument being drawn up and adopted later if that should prove
necessary.

No substantial differences from the draft adopted in 1999

Like the draft version, this Communication is in two parts. The first is devoted to
the distinction between works and service concessions and public contracts. The
second part goes on to deal with the rules applicable. There are therefore no
substantial differences between this interpretative Communication and the draft
adopted by the Commission in 1999. The few amendments made to the draft are
set out below:



Definition of concession

The Commission notes that the manner in which public authorities make use of the
private sector to fulfil their public service tasks can differ from one Member State to
the next. However, the main distinctive feature of a concession within the meaning
of Community law is the presence of an operating risk.

This interpretative Communication therefore relates to State acts by which a public
authority entrusts to a third party, by contract or by unilateral measure, total or
partial management of services which are normally its responsibility and for which
this third party assumes the operating risks. This applies only if the services
involve economic activities (e.g. operation of motorways or supply of water). On
the other hand, acts are excluded which involve entrusting third parties with the
management of services which are connected with the exercise of official
authority(e.g. notarial services in some Member States) or where a licence is
granted or an authorisation given to exercise an economic activity (e.g. in some
Member States the opening of pharmacies or petrol stations).

Rules applicable to concessions

Leaving aside the differences in definitions, both public contracts and concessions
are about the performance of economic activities and are therefore subject to the
same rules of the Treaty and the principles which emerge from the case-law of the
Court of Justice, such as non-discrimination, equal treatment, transparency, mutual
recognition and proportionality.

The principle of equal treatment, which is one of the general principles, means that
all bidders must be familiar with the rules and that the rules apply equally to all. As
regards transparency, the Commission notes that in Member States there are often
rules or administrative practices which ensure a certain degree of transparency in
the award of a concession.

The principle of proportionality means that any measure chosen by the awarding
authority must be necessary and appropriate for the attainment of the goals.
Finally, the principle of mutual recognition means that the Member State where the
service will be provided must recognise the technical specifications and controls
undertaken in another Member State.

Apart from the rules and principles contained in the Treaty and case-law, the draft
sets out the relevant provisions of the Directives, especially the Directive on public
works contracts (93/37/EC). It adds that only works concessions are subject to
some of the rules of this Directive.

It also stipulates the consequences of the application of the rules and principles of
the Treaty for concessions in special sectors such as energy and transport.

The amendments made to the draft version

Other forms of partnership for involving the private sector are no longer
concerned

In the draft version it published, the Commission had stated that it would also
cover the other forms of partnership used to involve the private sector.



It has now decided not to deal with forms of partnership which do not have
similar characteristics to those of concessions within the meaning of this
Communication, this being also the approach favoured by the contributions sent
in. Since many possible forms exist and they are constantly developing, careful
thought needs to be given to the features common to these arrangements. The
debate must therefore continue.

Distinction between the concepts of concessions and public contracts

The contributions dealing with concessions have enabled the Commission to
further its analysis of the situation and to identify the specific features of
concessions, which distinguish them from public contracts, in particular the
delegation of services of general interest operated by this type of partnership.

The transparency obligation

The section on transparency has been clarified and specified in the light of the
Court’s recent judgment of 18 November 1999 in Case C-275/98, Unitron. As
the Court confirmed, the principle of non-discrimination implies an obligation of
transparency so that the awarding authority can ensure that it is complied with.
This transparency can be provided by any appropriate means, including
publicity.

The interpretative Communication is available on the Commission’s Europa
website at the following address: http://simap.eu.int
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I. INTRODUCTION

THE COMMUNITY RULES ON
PUBLIC SUPPLY CONTRACTS

1. PROHIBITIONS LAID DOWN IN THE TREATY

The EC Treaty does not specifically mention public procurement. It does, however, lay
down fundamental principles which are generally applicable and which contracting
authorities have to observe when awarding all contracts, including those whose value falls
below the thresholds for application of the specific rules laid down in the Directive.

The Treaty principle governing public supply contracts is the free movement of goods
and, more specifically, the ban, established in Articles 30 ef seq., on quantitative
restrictions on imports and exports and all measures having equivalent effect.1

The principle of the free movement of goods, and the consequent ban on quantitative
restrictions and measures having equivalent effect, applies both to goods originating in the
Community and to goods coming from non-member countries which are put into free
circulation in the Member States.

A measure having an effect equivalent to a quantitative restriction means any measure, be
it a law or regulation, an administrative practice or an act of, or attributable to, a public
authority, that is capable of hindering, directly or indirectly, actually or potentially,
intra-Community trade.

Such measures may discriminate between domestic and imported or exported goods or
they may apply to domestic and imported goods alike.

A requirement for import or export licences is an example of a measure falling within the
first category. There are a number of exceptions to the prohibition of measures in this
category, however, which are listed in Article 36.

Article 36 allows Member States to maintain in force or introduce prohibitions or
restrictions on imports, exports or goods in transit justified on grounds of public
morality, public policy or public security, the protection of health and life of humans,
animals or plants, the protection of national treasures possessing artistic, historic or
archaeological value, or the protection of industrial and commercial property, provided

1 An equivalent ban is established in the ECSC Treaty by Article 4 read in conjunction with Article 86.
Article 4 provides that “the following are recognized as incompatible with the common market for coal
and steel and shall accordingly be abolished and prohibited within the Community, as provided in
this Treaty: (a) (...) quantitative restrictions on the movement of products”. Under the second
paragraph of Article 86, “Member States undertake to refrain from any measures incompatible with the
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that the prohibitions or restrictions do not constitute a means of arbitrary discrimination
or a disguised restriction on trade between Member States.

The second category, namely measures that are equally applicable to domestic and to
imported products, mainly comprises regulations prescribing technical requirements,
quality standards or testing and type-approval conditions that have to be satisfied by any
product of a certain kind that is put on sale on the domestic market. Most such
regulations are introduced for consumer protection, environmental or health and safety
reasons. However, they are contrary to Article 30 if their trade-restricting effect is
excessive in relation to the mandatory requirements they are intended to satisfy. The
basic principle applicable to technical regulations and standards is that of mutual
recognition by Member States of each others’ quality standards, composition rules,
national testing and certification procedures, etc.

Technical regulations are now seldom harmonized at Community level unless a
mandatory requirement renders harmonization indispensable. It is important that no new
unjustified barriers to intra-Community trade should be introduced in the name of
essential technical requirements.

Article 100a of the Treaty provides that proposals for harmonization of health, safety,
environmental protection and consumer protection legislation must take as a base a high
level of protection (so that it will only in exceptional circumstances be possible to restrict
the movement of products meeting the harmonized Community standards) and lays down
a more flexible, and hence swifter, procedure for adopting such proposals.

If, after the adoption of a Community harmonization measure, a Member State were
nevertheless to adopt exceptional measures on grounds of major needs referred to in
Article 36, or relating to protection of the environment or the working environment, it
would have to justify them to the Commission and the Court of Justice.



2. PROVISIONS COORDINATING NATIONAL PROCEDURES

2.1 Objectives
The Treaty places a general ban on discriminatory measures and unfair treatment.

However, these prohibitions were not sufficient, on their own, to establish a single
market in the specific area of public procurement. Differences between national rules
together with the lack of any obligation to open up contracts to Community-wide
competition often conspired to keep national markets walled off from foreign
competitors. Legislation was therefore needed to make sure that public contracts
throughout the Community were open to firms from all Member States on equal terms
and to make procurement procedures more transparent so that compliance with the
principles laid down in the Treaty could be enforced more effectively.

To supplement the ban on restrictions on the free movement of goods, on
21 December 1976 the Council adopted Directive 77/62/EEC coordinating procedures for
the award of public supply contracts.2

That coordination was based on three main principles:

0 Community-wide advertising of contracts to develop real competition between
economic operators in all the Member States;

U the banning of technical specifications liable to discriminate against potential foreign
bidders;

U application of objective criteria for the selection of tenderers and the award of
contracts.

Directive 77/62/EEC did not open up public procurement to the extent expected: the
Community legislation did not provide sufficient guarantees and contained several gaps,
and its application at national level reflected the protectionism which had characterized
the sector for too long.

To make up for the deficiencies identified in these rules, a new directive was therefore
adopted: Council Directive 88/295/EEC of 22 March 1988 amending Directive 77/62/EEC
relating to the coordination of procedures for the award of public supply contracts and
repealing certain provisions of Directive 80/767/EEC.3

2 OJNoL 13, 15.1.1977, p. 1. To bring Community law into line with the outcome of the Tokyo
Round of trade negotiations, the Directive was subsequently adapted and supplemented by
Directive 80/767/EEC of 22 Julv 1980 (OJ No L 215. 18.8.1980. ». 1).



The principal innovations concerned in particular:
U the definition of the Directive’s scope;

U information and tendering conditions;

U transparency of procedures;

[ the definition of the technical specifications.

The legislation was finally replaced by Council Directive 93/36/EEC of 14 June 1993
coordinating procedures for the award of public supply contracts.4

Directive 93/36/EEC aligned the rules on public supply contracts on the stricter and more
detailed rules already adopted for public works contracts and brought together in a single
text all the rules that were previously dispersed between a number of different
instruments. It had become evident that such consolidation was necessary so that
Community firms could use a clear, transparent text and, hence, exercise more easily the
specific rights which they enjoy.

Directive 93/36/EEC applies not only throughout the European Community but, in
accordance with the Agreement on the European Economic Area,> also in Norway,
Iceland and LiechtensteinS.

The European Parliament and the Council are currently discussing a proposal for a
Directive’ which would align the relevant provisions of Directive 93/36/EEC on those of
the new Agreement on Government Procurement (GPA)8 signed by the European Union
on completion of the Uruguay Round of trade negotiations conducted under the auspices
of what is now the World Trade Organization.

2.2 Legal effect

As regards legal effect, Article 189 of the EC Treaty states that “a directive shall be
binding, as to the result to be achieved, upon each Member State to which it is addressed,
but shall leave to the national authorities the choice of form and methods”.

The Member States are obliged, therefore, to adopt and implement all the arrangements
and measures necessary to bring their national law into line with the provisions of
directives addressed to them.

OJ No L 199, 9.8.1993, p. 1.

OJNoL 1, 3.1.1994, p. 1.

Decision of the EEA Council No 1/95 of 10 March 1995 (OJ No L 86, 20.4.1995, p. 58).
OJ No C 138. 3.6.1995. b. 1.
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The deadline for implementation of Directive 93/36/EEC expired on 14 June 1994. The
Community legislature nevertheless maintained the obligations laid down in the various
earlier provisions concerning the time-limits for their transposal and application. Thus,
the only time-limits for application still running are those for Greece and Portugal
(1 January 1998), and only in the case of the provisions relating to contracts concluded in
the water, energy, transport and telecommunications sectors.

The effectiveness of the Directives is not, however, necessarily dependent on the
implementing measures taken by the Member States concerned.

In accordance with the established case-law of the Court of Justice concerning direct
effect, when the time-limit for transposal into national law expires a Member State may
not rely on the non-fulfilment of the formalities for transposing a directive into national
law or on the adoption of measures which are inconsistent with a directive in order to
preclude its courts from applying provisions capable of producing direct effects.

In accordance with the principles established by the Court to determine whether
provisions have direct effect, an examination should be made in each case as to whether
the nature, structure and terms of the provision in question are likely to produce direct
effects in relations between Member States and individuals. Such is the case, as a general
rule, where a provision expresses a clear, precise and unconditional obligation allowing the
Member States to which the directive is addressed no room for interpretation.

In addition, “when the conditions under which the Court has held that individuals may
rely on the provisions of a directive before the national courts are met, all organs of the
administration, including decentralized authorities (...) are obliged to apply those
provisions™.9

The Court took the line that it would be contradictory to hold that private individuals are
entitled to avail themselves of the provisions of a directive fulfilling the above conditions
before national courts, with a view to obtaining judgment against the authorities, and yet
to find that the latter are not obliged to apply the provisions of the directive by
disregarding those provisions of national law which are not consistent with the directive.
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II. DIRECTIVE 93/37/EEC
ON PUBLIC SUPPLY CONTRACTS

1. WHAT IS MEANT BY “PUBLIC SUPPLY CONTRACTS”?

1.1 Definition

Public supply contracts are contracts for pecuniary interest concluded in writing between
a supplier and a contracting authority and involving the purchase, lease, rental or hire
purchase, with or without option to buy, of products. The delivery of such products
may, in addition, include siting and installation operations.

1.2 The supplier

The supplier may be a natural or legal person or a group of suppliers.

1.3 The contracting authority

Article 1 of the Directive defines contracting authorities as the State, regional or local
authorities, bodies governed by public law, or associations formed by one or more such
authorities or bodies governed by public law.

U The State

It is worth stressing that for the purposes of applying the Directive, the concept of the
State is not confined to the administration as such, but also covers bodies which, albeit
not formally part of the traditional structures of the administration, have no legal
personality of their own and carry out tasks that are normally the responsibility of the
State administration, which they merely represent in different ways.

This point was clarified by the Court of Justice in Beentjes v Netherlands State, 1% in
which it had to rule whether Directive 71/305/EEC1! applied to the award of public
works contracts by the Waterland Local Land Consolidation Committee, a body with no
legal personality of its own.

10 Judgment of 20 September 1988 in Case 31/87 [1988] ECR 4635.
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In accordance with the interpretation handed down by the Court in connection with the
Works Directive, but which also applies to the Supplies Directive, the definition of the
State must be interpreted in functional terms. In other words, it must include bodies
which, albeit formally separate from the contracting authorities, are in fact entirely
dependent on them and carry out tasks on their behalf. In the case in point, the Court
ruled that a body whose composition and functions are laid down by legislation and
which depends on the authorities for the appointment of its members, the observance of
the obligations arising out of its measures and the financing of the public contracts which
it is its task to award must be regarded as falling within the notion of the State, even
though it is not part of the State administration in formal terms.

This principle, which was laid down by the Court to clarify the concept of the State,
should also be applied to all the other contracting authorities listed in the Directive: these
should thus be understood as including bodies of any kind which they create by law,
regulation or administrative action.

U Bodies governed by public law

The Directive defines bodies governed by public law on the basis of three cumulative
criteria. A body governed by public law thus means any body:

(1) established for the specific purpose of meeting needs in the general interest,
not having an industrial or commercial character, and

(2) having legal personality, and

(3) * either financed, for the most part, by the State, or regional or local
authorities, or other bodies governed by public law,

* or subject to management supervision by those bodies,

* or having an administrative, managerial or supervisory board, more than
half of whose members are appointed by the State, regional or local
authorities or by other bodies governed by public law.

The Directive thus applies to any body with legal personality under public or private
law, established in the general interest, whose operational choices and activities are or
may be influenced by a contracting authority as a result of the links between them by
virtue of one or more of the conditions that go to make up the third criterion.

The only bodies which are established in the general interest and fulfil the other criteria
but are not regarded as contracting authorities by the Directive are those set up for the
specific purpose of meeting needs of an industrial or commercial nature, i.e. needs which
they satisfy by carrying on economic activities in the industrial or commercial field that
involve supplying goods or services on markets which are open to other public or private
operators under fully competitive conditions. These are therefore bodies which carry on
a business equivalent to that of a private operator.



It should be emphasized that the exemption provided for by the Directive applies only to
bodies which carry on such economic activities since they were set up in order
specifically to do so. Consequently, the exemption does not apply to bodies which,
while carrying on commercial or industrial activities, were in fact set up to satisfy a
different general interest: e.g. a body set up specifically to carry out administrative tasks
so as to meet general-interest needs of a social nature, which, to ensure that its books
balance, also carries on a profitable commercial activity.

Nevertheless, each individual case must be analysed to determine whether the body
governed by public law is subject to the Directive.

In the interests of greater transparency in application, the Directive sets out, in Annex I, a
list12 of bodies and categories of bodies fulfilling the criteria for bodies governed by public
law. The list is as exhaustive as possible; the Directive lays down a procedure for
updating it.

The obligation on a body governed by public law to comply with the Directive does not,
however, depend on its prior inclusion in the list: it is under such an obligation as soon as
it fulfils the criteria. Similarly, although a body may be on the list, it could be exempted
from complying with the Directive if it were no longer to meet one or more of the
cumulative criteria.

1.4 Types of contract

The Directive defines public supply contracts as “contracts for pecuniary interest
concluded in writing involving the purchase, lease, rental or hire purchase, with or
without option to buy, of products ...”.

As regards form, the Directive applies only to contracts in writing.

However, the definition of supplies between contracting parties is very wide and is
interpreted as such by the Commission. The definition covers the whole range of the
various forms of remuneration, quantifiable in money terms, which the contracting
authority undertakes to make to the supplier. The Directive also covers all forms in
which the supplier, in consideration for the remuneration, undertakes to make the goods
available to the contracting authority, whether immediately or in the future.

A strict interpretation, limiting the Directive’s applicability only to the contracts defined
as such in the various Member States, would mean that the Directive’s scope varied from
one Member State to another in accordance with the difference in the substance of such
contracts as determined by the national law governing them. The Directive must be the
same in scope, however, for all those to whom it is addressed.




Accordingly, public supply contracts include open or standing contracts, i.e. contracts
concluded between a contracting authority and one or more suppliers, whose purpose is
to lay down the terms - such as price conditions, quantities proposed, minimum and/or
maximum quantities and delivery conditions - of the supplies ordered over a given period,
for which definitive quantities and prices will therefore be determined when each order is
made and in accordance therewith.

The value of these contracts must be estimated in accordance with the rules laid down in
the Directive and discussed in point 2.2.

Problems could arise regarding the applicability of the Directive in respect of certain
practices which are not binding on contracting authorities or suppliers and are only
preliminary to the conclusion of as yet undefined contracts for the purchase, lease, rental
or hire purchase, with or without option to buy, of products. It should be stressed here
that contractual, procedural, administrative or other practices may not under any
circumstances lead to non—compliance with the Directive in the conclusion of contracts
which it defines as public supply contracts and whose estimated value, determined
according to the rules, exceeds the applicable threshold.

1.5 Identification of contracts
1.5.1 Public supply contracts and public works contracts

According to the above definition of public supply contracts, delivery of the products
covered by the contract may, in addition, include siting and installation operations, i.e. the
activities necessary to make the products supplied operational.

In some cases, doubts may arise as to the nature of the public contract which it is wanted
to award and, consequently, as to the rules to be applied.

To determine whether a contract is for supplies or for works, the subject of the contract
should be examined to see whether the purpose is to make goods, i.e. movable property,
available to the contracting authority or to provide the contracting authority with the
result of construction and/or civil engineering works, which result constitutes immovable
property (e.g. a new school) or is incorporated in immovable property that already exists
(e.g. renovations to a theatre).

1.5.2  Public supply contracts and public service contracts

Directive 92/50/EEC on public service contracts,13 to distinguish its scope from that of
the Supplies Directive, takes the value of the different components of a contract as its
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reference criterion. Accordingly, a contract whose purpose, as well as the supply of
products, is to supply services covered by Directive 92/5S0/EEC is to be regarded as a
public supply contract or a public services contract depending on whether the value of
the products or the services is greater.

It must be stressed that this criterion alone is not sufficient to determine what a
contracting authority must do when it wants to award a contract where the value of the
services exceeds that of the supplies, but to which the Services Directive does not apply.

In such a case, before applying the value criterion, it has to be seen whether the supply of
products can be dissociated from the other activities.

Where the supply of the products can be dissociated from performance of the other
services required, the contracting authority may not rely on the non—applicability of the
Services Directive in order to derogate from the Supplies Directive.

In any event, it is under an obligation to award the supply contract in compliance with
the Supplies Directive.

The successive application of the dissociation and then the value criterion derives from a
judgment which the Court of Justice delivered before the Services Directive had been
adopted and, thus, from a context of Community rules similar to that obtaining in this
case.

In that judgment,1* the Court had to rule on the applicability of Directive 77/62/EEC to
the award of contracts for the establishment of data—processing systems. The main
argument adduced by the defendant rested on the great complexity involved in
establishing a large data—processing system which, in addition to the purchase of the
hardware, comprised the creation of software, the planning, installation, maintenance and
technical commissioning of the system and sometimes its operation; this meant that
complete responsibility for all those activities had to be entrusted to a single company.
Therefore, and bearing in mind that the hardware is an ancillary element in the
establishment of a data—processing system, the Directive was inapplicable, so the
argument ran, since the concept of public supply contracts covered only contracts the
principal object of which was the delivery of products. The Court dismissed this
argument, ruling that the establishment of a data—processing system could be separated
from the activities involved in its design and operation and that the Directive did apply to
the supply of the necessary hardware. It pointed out that the contracting authority
“could have approached companies specializing in software development for the design
of the data—processing systems in question and, in compliance with the Directive, could
have purchased hardware meeting the technical specifications laid down by such
companies’.




2. PUBLIC SUPPLY CONTRACTS COVERED BY THE DIRECTIVE

Award of the public supply contracts defined above is not always subject to the specific
rules laid down in the Directive, since these do not apply to contracts falling below
certain value thresholds and since there are certain exceptions to do with the subject—
matter of the contract, the activity carried on by the contracting authority or special
procedural rules governing the award of the contract.

2.1 Thresholds

The value threshold above which public supply contracts are covered by the Directive
varies. In general, all contracting authorities must comply with the Community
procedural rules where the estimated value of the contract before VAT is not less than
ECU 200 000.

Nevertheless, the central entities listed in Annex I to the Directivel® must comply with
the Directive in respect of contracts whose estimated value before VAT equals or exceeds
the threshold laid down in accordance with the GATT Agreement on Government
Procurement.16

The threshold is currently SDR 130 000.17

Where entities listed in Annex I operate in the defence field, they must observe the
SDR 130 000 threshold only in the case of contracts for products listed in Annex II to
Directive 93/36/EEC.18 Contracting authorities must observe the ECU 200 000 threshold
in respect of other products not covered by this Annex.

The value of the thresholds in national currencies and the threshold of the
GATT Agreement expressed in ecus are normally to be adjusted every two years from
1 January 1988 onwards.

These values are calculated on the basis of the average daily values of these currencies
expressed in ecus and of the ecu expressed in SDRs over the 24 months ending on the last
day of August immediately preceding the 1 January revision.

The values are published in the “C” series (Information and Notices) of the
Official Journal of the European Communities (“Official Journal”) at the beginning of
November.

15 The list is reproduced in Annex II to this guide.
16 OJ No L 71, 17.3.1980, p. 44.
17 OJ No L 345.9.12.1987. ». 24.



The currency equivalents of the thresholds applicable until the forthcoming adjustment
(i.e., unless adjusted early, until 31 December 1997) are the following:

National currency equivalent of: I

ECU 200.000 ECU 750.000 SDR 130 000

ECU 137 537
Belgian franc 7 898 547 29 619 550 5431710
Luxembourg franc 7 898 547 29 619 550 5431710
Danish krone 1 500 685 5627 567 1031998
German mark 381 161 1429 353 262 118
Greek drachma 58 015458 217 557 969 39 896 348
French franc 1316439 4936 647 905 295
Finish markka 1 223 466 4 587 996 841 359
Dutch guilder 427 359 1 602 595 293 888
Irish pound 160 564 602 116 110418
Italian lira 397087000 1489076250 273 070 685
Austrian schilling 2 681 443 10 055 413 1 843 988
Pound sterling 158 018 592 568 108 667
Spanish peseta 31992917 119 973 438 22 001 042
Portuguese escudo 39297 792 147 366 719 27 024 493
Swedish krona 1 865 157 6 994 337 1 282 640

On the subject of thresholds, it is worth noting that the European Parliament and the
Council are currently discussing a proposal for a Directivel® which would align the
relevant provisions of Directive 93/36/EEC on those of the new Agreement on
Government Procurement (GPA)2 signed by the European Union on completion of the
Uruguay Round of trade negotiations conducted under the auspices of what is now the
World Trade Organization.

19 NATNTA M 120 2 £1008 w 1



2.2 Estimation of contract value
2.2.1 Methods

In establishing whether or not the relevant threshold is reached, the way in which the
value of a contract is calculated is obviously crucial. To ensure that identical calculation
methods are used throughout the Community and to prevent evasion of the procurement
rules by artificially low valuations, the Directive lays down specific rules.

Where the contract is to be concluded in the form of a lease, rental or hire—purchase
agreement, the calculation method varies according to the contract’s duration.

The estimated value is to be calculated on the basis of:

[0 where its term is 12 months or less, the total value for the contract’s duration;

[ where its term exceeds 12 months, the total value for the contract’s duration, including
the estimated residual value of the products;

[ where the contract is concluded for an indefinite period or where its term cannot be
defined, the monthly value multiplied by 48.

Where contracts are of a regular nature or are to be renewed over a given period, the
following must be taken into account:

[ either the actual aggregate value of similar successive contracts awarded over the
previous 12 months or accounting period, adjusted where possible for anticipated
changes in quantity or value over the subsequent 12 months;

[J or the estimated aggregate value of the successive contracts concluded during the
12 months following the initial delivery or accounting period, where this exceeds
12 months.

In any event, the choice between these two valuation methods must not be made with the
intention of keeping contracts outside the scope of the Directive.

If a proposed procurement of supplies of the same type may lead to contracts being
awarded at the same time in separate lots, the estimated value of all the lots must be taken
into account. If it reaches the relevant threshold, all the lots must be awarded in
compliance with the Directive. The same rules apply when estimating the value of
leasing, rental or hire—purchase contracts.

“Supplies of the same type” are to be understood as products which are intended for
identical or similar uses, e.g. supplies of a range of foods or of different items of office
furniture.

Where provision is explicitly made for options, the basis for calculating the estimated
contract value must be the highest possible total permitted for the purchase, lease, rental
or hire purchase, options included.



2.2.2 Time of estimation

The value of the supplies which it is wanted to procure may vary depending on a number
of factors. The time at which the value is estimated, therefore, may turn out to be crucial
to determining whether the contract attains the threshold laid down in the Directive.

Accordingly, contracting authorities are obliged, regardless of any earlier estimate of the
contract, to take account of the value which the supplies that are the subject of the
contract will have when the award procedure is initiated by the dispatch of the notice for
publication or by an invitation to negotiate.

2.2.3  Splitting of contracts

There is a blanket prohibition on the splitting of a procurement requirement with the
intention of circumventing the rules on estimating the contract value and, more widely, on
applying the Directive as a whole.

For example, where a contracting authority comprises several departments that are not
decentralized from an administrative viewpoint and, consequently, cannot be regarded as
contracting authorities in their own right with the power to award public supply
contracts within the meaning of the Directive, it must take into account all the
requirements of its constituent departments when estimating the value of a contract.

2.3 Exclusions

Before indicating what contracts are excluded from application of the Supplies Directive,
it should be emphasized that, since these are derogations, the provisions establishing
them must be interpreted restrictively.

As far as supply contracts in the utilities sectors are concerned, the Directive does not
apply to “contracts awarded in the fields referred to in Articles2, 7, 8 and 9 of
Directive 90/531/EEC2 or fulfilling the conditions in Article 6(2) of that Directive”.

21 Council Dlrectlve 90/531/EEC of 17 September 1990 on the procurement procedures of entities
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Directive 90/531/EEC has been replaced by Council Directive 93/38/EEC of 14 June 1993
coordinating the procurement procedures of entities operating in the water, energy,
transport and telecommunications sectors??; references to Directive 90/531/EEC are
therefore to be understood as applying to Directive 93/38/EEC.

The text of these articles is as follows:
Article 2
1. This Directive shall apply to contracting entities which:

(a) are public authorities or public undertakings and exercise one of the
activities referred to in paragraph 2;

(b) when they are not public authorities or public undertakings, have as one of
their activities any of those referred to in paragraph 2 or any combination
thereof and operate on the basis of special or exclusive rights granted by a
competent authority of a Member State.

2. Relevant activities for the purposes of this Directive shall be:

(a) the provision or operation of fixed networks intended to provide a service to
the public in connection with the production, transport or distribution of:

(i) drinking water, or
(ii) electricity, or
(iii) gas or heat,

or the supply of drinking water, electricity, gas or heat to such networks,

(b) the exploitation of a geographical area for the purpose of:

(i) exploring for or extracting oil, gas, coal or other solid fuels,
or
(ii) the provision of airport, maritime or inland port

or other terminal facilities to carriers by air, sea or inland waterway;

(c) the operation of networks providing a service to the public in the field of
transport by railway, automated systems, tramway, trolley bus, bus or cable.

As regards transport services, a network shall be considered to exist where the
service is provided under operating conditions laid down by a competent
authority of a Member State, such as conditions on the routes to be served, the
capacity to be made available or the frequency of the service;




(d) the provision or operation of public telecommunications networks or the
provision of one or more public telecommunications services.

3. For the purpose of applying paragraph 1(b), special or exclusive rights shall
mean rights deriving from authorizations granted by a competent authority of the
Member State concerned, by law, regulation or administrative action, having as their
result the reservation for one or more entities of the exploitation of an activity defined in
paragraph 2.

A contracting entity shall be considered to enjoy special or exclusive rights in particular
where:

(a) for the purpose of constructing the networks or facilities referred to in
paragraph 2, it may take advantage of a procedure for the expropriation or use
of property or may place network equipment on, under or over the public
highway,

(b) in the case of paragraph 2(a), the entity supplies with drinking water,
electricity, gas or heat a network which is itself operated by an entity enjoying
special or exclusive rights granted by a  competent authority of the
Member State concerned.

4. The provision of bus transport services to the public shall not be considered to
be a relevant activity within the meaning of paragraph 2(c) where other entities are free to
provide those services, either in general or in a particular geographical area, under the
same conditions as the contracting entities.

5. The supply of drinking water, electricity, gas or heat to networks which provide
a service to the public by a contracting entity other than a public authority shall not be
considered as a relevant activity within the meaning of paragraph 2(a) where:

(a) in the case of drinking water or electricity:

- the production of drinking water or electricity by the entity concerned
takes place because its consumption is necessary for carrying out an activity
other than that referred to in paragraph 2, and

- supply to the public network depends only on the entity’s own
consumption and has not exceeded 30% of the entity’s total production of
drinking water or energy, having regard to the average for the preceding
three years, including the current year,

(b) in the case of gas or heat:

- the production of gas or heat by the entity concerned is the
unavoidable consequence of carrying on an activity other than that referred
to in paragraph 2, and

- supply to the public network is aimed only at the economic exploitation
of such production and amounts to not more than 20% of the entity’s
turnover having regard to the average for the preceding three years,
including the current year.



6. The contracting entities listed in Annexes I to X shall fulfil the criteria set out
above. In order to ensure that the lists are as exhaustive as possible, Member States shall
notify the Commission of amendments to their lists. The Commission shall revise
Annexes I to X in accordance with the procedure in Article 40.

Article 6

1. This Directive shall not apply to contracts or design contests which the
contracting entities award for purposes other than the pursuit of their activities as
described in Article 2(2) or for the pursuit of such activities in a non—-member country, in
conditions not involving the physical use of a network or geographical area within the
Community.

2. However, this Directive shall apply to contracts or design contests awarded or
organized by the entities which exercise an activity referred to in Article 2(2)(a)(i) and
which:

(a) are connected with hydraulic engineering projects, irrigation or land
drainage, provided that the volume of water intended for the supply of drinking
water represents more than 20% of the total volume of water made available by
these projects or irrigation or drainage installations, or

(b) are connected with the disposal or treatment of sewage.

3. The contracting entities shall notify the Commission at its request of any
activities they regard as excluded under paragraph 1. The Commission may periodically
publish lists of the categories of activities which it considers to be covered by this
exclusion for information in the Olfficial Journal of the European Communities. In so
doing, the Commission shall respect any sensitive commercial aspects the contracting
entities may point out when forwarding this information.

Article 7

1. This Directive shall not apply to contracts awarded for purposes of resale or
hire to third parties, provided that the contracting entity enjoys no special or exclusive
right to sell or hire the subject of such contracts and other entities are free to sell or hire it
under the same conditions as the contracting entity.

2. The contracting entities shall notify the Commission at its request of all the
categories of products or activities which they regard as excluded under paragraph 1.
The Commission may periodically publish lists of the categories of products or activities
which it considers to be covered by this exclusion for information in the Official Journal of
the European Communities. In so doing, the Commission shall respect any sensitive
commercial aspects the contracting entities may point out when forwarding this
information.

Article 8

1. This Directive shall not apply to contracts which contracting entities exercising
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them to provide one or more telecommunications services where other entities are free to
offer the same services in the same geographical area and under substantially the same
conditions.

2. The contracting entities shall notify the Commission at its request of any
services which they regard as excluded under paragraph 1. The Commission may
periodically publish the list of services which it considers to be covered by this exclusion
for information in the Official Journal of the European Communities. In so doing, the
Commission shall respect any sensitive commercial aspects the contracting entities may
point out when forwarding this information.

Article 9

1. This Directive shall not apply to:

(a) contracts which the contracting entities listed in Annex I award for the
purchase of water;

(b) contracts which the contracting entities listed in Annexes Il to V award for
the supply of energy or of fuels for the production of energy.

2. The Council shall re—examine the provisions of paragraph 1 when it has before
it a report from the Commission together with appropriate proposals.

The public supply contracts awarded in the fields of water, energy, transport and
telecommunications excluded from the scope of the Supplies Directive are, therefore,
those covered by the abovementioned articles of Directive 90/531/EEC, which are not the
subject of this guide.

It seems appropriate, however, to make a few observations about the distinction between
contracts covered by the Supplies Directive and those covered by Directive 90/531/EEC.

It should be emphasized that the latter, in view of the qualifications provided for by
Article 6(2), applies only to contracts which the contracting entities, exercising an
activity referred to by the Directive, award for the pursuit of such activities.

Consequently, a contracting authority which carries on several activities at the same time
may rely on the non—applicability of Directive 93/36/EEC only in respect of the public
supply contracts which it awards in the exercise of the activities covered by the
abovementioned articles of Directive 90/531/EEC.

For example, a municipality running a tram service will not comply with the Supplies
Directive when purchasing the vehicles to be used for that service but will have to do so
when purchasing school furniture.



On the other hand, the Supplies Directive does apply when a municipality that does not
itself operate such a service purchases or hires vehicles to put them at the disposal of an
entity which runs the transport network on its behalf.

The Directive does not apply to public contracts governed by different procedural rules
and awarded:

[ in pursuance of an international agreement, concluded in conformity with the
EC Treaty, between a Member State and one or more non—-member countries and
covering supplies intended for the joint implementation or exploitation of a project by
the signatory States: all such agreements must, however, be communicated to the
Commission, which may examine them in consultation with the Advisory Committee
for Public Contracts;23

[ to undertakings in a Member State or a non—member country in pursuance of an
international agreement relating to the stationing of troops;

U pursuant to the particular procedure of an international organization: it should be
pointed out here that international organizations are not contracting authorities within
the meaning of the Directive, which consequently does not apply to them. This
exclusion thus covers contracts which, although concluded by contracting authorities,
have to be awarded in accordance with the particular rules of an international
organization.

Lastly, the Directive excludes public supply contracts from its scope:

[ where the supplies are declared secret; or

[J where their performance must be accompanied by special security measures in
accordance with the provisions laid down by law, regulation or administrative action in
force in the Member State concerned; or

[J where the protection of the basic interests of that State’s security so requires.

These last three exclusions from the Directive give concrete expression, in the public
procurement field, to the powers already reserved for the Member States by Article 36 of
the EC Treaty, which allows them in certain cases to derogate from the prohibitions on
import and export restrictions enshrined in Articles 30 and 34 respectively. These three
exclusions from the Directive must be interpreted as strictly and according to the same
criteria as exceptions under Article 36.
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2.4  Defence procurement

Without prejudice to the abovementioned exclusions (see point 2.3), the Directive applies
to all products which are the subject of public supply contracts, including those which
are the subject of contracts awarded by contracting authorities in the field of defence,
except for the products to which Article 223(1)(b) of the EC Treaty applies. In
accordance with that Article, the exception covers only arms, munitions and war material
appearing on the list laid down by the Council Decision of 15 April 1958, and only where
those items are intended for specifically military purposes.



3. AWARD PROCEDURES

The Directive provides for three types of procedure for awarding public supply
contracts: the open procedure, the restricted procedure, and the negotiated procedure,
which may be used only in exceptional circumstances listed exhaustively in the Directive.
According to the circumstances justifying its use, the negotiated procedure may or may
not comprise a call for competition.

N.B.

In open and restricted procedures, the contracting authorities are allowed to request
further information from tenderers so as to assess their tenders more fully, but they may
not negotiate the conditions of the contract with them.

This principle, which is essential to the transparency of both procedures, was stated quite
clearly by the Council and the Commission when Directive 89/440/EEC concerning
coordination of procedures for the award of public works contracts was adopted.

They stressed in a joint statement that “in open and restricted procedures all negotiation
with candidates or tenderers on fundamental aspects of contracts, variations in which are
likely to distort competition, and in particular on prices, shall be ruled out; however,
discussions with candidates or tenderers may be held but only for the purpose of clarifying
or supplementing the content of their tenders or the requirements of the contracting
authorities and provided this does not involve discrimination”.2*

3.1 Open procedures

An open procedure is one where all interested suppliers may submit tenders in response
to a published contract notice.

3.2 Restricted procedures

A restricted procedure is one where, of the suppliers who have expressed their interest
following publication of the contract notice, only those so invited by the contracting
authority may submit tenders.

An accelerated form of restricted procedure may be used where, for reasons of urgency,
suppliers cannot be allowed the periods normally required under restricted procedures.




In such cases, contracting authorities are required to indicate in the contract notice
published in the Official Journal the grounds for using the accelerated form of the
procedure.

As this is an exception which is likely to restrict competition, it should be construed
strictly, i.e. reserved for cases where the contracting authority can prove the objective
need for urgency and the genuine impossibility of allowing the normal periods prescribed
for this procedure.

The use of an accelerated procedure must be limited, therefore, to the types and
quantities of products which it can be shown are urgently required. Other products must
be supplied under a normal procedure.

It should be emphasized that the use of two procedures and hence the splitting of a
supplies contract into two parts may not in any circumstances justify non—compliance
with the Directive where such splitting would mean reducing the estimated value of one
or both contracts below the threshold for applying the Directive: in such cases, too, the
value of the contracts must be estimated in accordance with the rules described in
point 2.2.

33 Negotiated procedures

A negotiated procedure is one where the contracting authority consults the suppliers of
its choice and negotiates with them the terms of the contract, e.g.the technical,
administrative or financial conditions.

In a negotiated procedure, the Directive enables the contracting authority to act flexibly
not only at the time it awards the contract but also during the prior discussions. The
procedure is not, however, to be equated with private contracting. It requires the
contracting authority to play an active role in determining the terms of the contract, with
special reference to prices, delivery deadlines, quantities, technical characteristics and
guarantees.

Nor does the procedure relieve the contracting authority of the obligation to comply with
certain rules of good administrative practice. In other words, it has to:

[J compare effectively tenders and the advantages they offer; and

U apply the principle of equal treatment between competitors.

Reliance on this flexible procedure is justified by the exceptional circumstances in which

the contract has to be awarded and so is allowed only in the cases listed exhaustively in
the Directive.



Since these constitute derogations from the rules of the Directive, which are designed to
ensure that firms competing for public supply contracts can effectively rely on the rights
conferred on them by the Treaty, they must be interpreted strictly?> and the burden of
proving the actual existence of exceptional circumstances justifying a derogation lies with
the contracting authority seeking to rely on those circumstances?.

According to circumstances, the Directive allows the negotiated procedure to be used
with or without prior publication of a contract notice in the Official Journal.

3.3.1 Negotiated procedures with prior publication of a contract notice

In this procedure, the contracting authority has to select the candidates it invites to take
part in the negotiated procedure from among those presenting the qualifications specified
in the notice. Such qualifications can be only those provided for in Articles 20 to 24 of
the Directive, i.e. they must relate exclusively to the supplier’s personal standing and
financial, economic and technical capacity.

An accelerated form of negotiated procedure with prior publication of a notice may be
used where, for reasons of urgency, suppliers cannot be allowed the periods normally
required under negotiated procedures. The considerations set out above in connection
with accelerated restricted procedures apply here, and contracting authorities also have to
indicate in the notice the grounds for using the accelerated form of the procedure.

Public supply contracts may be awarded by negotiated procedure with prior publication
of a contract notice where an open or restricted procedure has elicited only irregular
tenders?’ or tenders which are unacceptable?® under national provisions compatible with
Title IV of the Directive (Common rules on participation; Criteria for qualitative
selection; and Criteria for the award of contracts), in so far as the original terms of the
contract, as specified in the tender notice and contract documents, are not substantially
altered.

Otherwise, the open or restricted procedure has to be started again from the beginning in
full compliance with the provisions of the Directive applicable to each of the procedures.
For instance, changes in the financing conditions, the deadlines for delivery or the
technical specifications identifying the products to be supplied are to be regarded as
substantial alterations to the original terms of the contract.

25 Paragraph 36 of the Court’s judgment of 17 November 1993 in Case C-71/92 Commission v
Spain [1993] ECR 1-5978.

26 Paragraph 14 of the Court’s judgment of 10 March 1987 in Case 199/85 Commission v Italy
[1987] ECR 1039.

21 For example, tenders which do not comply with the tender requirements, in which prices are
sheltered from normal competitive forces or which comprise unconscionable clauses.
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Furthermore, a contracting authority may legitimately resort to the negotiated procedure
only where it has issued a prior official statement that the tenders received during the
preceding open or restricted procedure were irregular or unacceptable, and has declared
that procedure closed.

Prior publication of a contract notice is not required where contracting authorities include
in the negotiated procedure all suppliers who satisfy the qualitative selection criteria
referred to in Articles 20 to 24 of the Directive and who submitted during the earlier open
or restricted procedure tenders complying with the formal requirements of the tendering
procedure.

3.3.2 Negotiated procedures without prior publication of a contract notice

The negotiated procedure without prior publication of a contract notice may be used in
the following exceptional cases:

(1) where no tenders or appropriate tenders are received in response to an open or
restricted procedure, in so far as the terms of the contract established for that
procedure are not substantially altered during the negotiated procedure and provided
that the contracting authority submits a report to the Commission setting out all the
information required to prove that these circumstances are met;

“Inappropriate tenders” means not only unacceptable or irregular tenders, but also
tenders which are completely irrelevant to the contract and are therefore incapable of
meeting the contracting authority’s needs as specified in the contract documents.
Such tenders are consequently regarded as not having been submitted;

(2) where the articles involved are manufactured purely for the purposes of
research, experiment, study or development. This provision does not extend to
quantity production to establish commercial viability or to recover R&D costs; nor
does it cover capital goods purchased for research or experimental laboratories;

(3) where, for technical or artistic reasons or for reasons connected with protection
of exclusive rights, the goods supplied can be manufactured or delivered only by a
particular supplier.

This rule therefore lays down two conditions, both of which must be proven to
be satisfied: the goods must have special technical or artistic features or must be
protected by exclusive rights, and there must be only one potential supplier.

In a case® concerning the supply of pharmaceutical products and specialities in
which the defendant tried to use the existence of exclusive rights as a justification for
derogating from the Directive, the Court stressed that it was not sufficient for the
products in question to be protected by exclusive rights; they also had to be capable
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of being manufactured or delivered only by a particular supplier, a requirement that
was satisfied only with respect to those products and specialities for which there
was no competition on the market;

(4) inso far as is strictly necessary when, for reasons of extreme urgency brought
about by events that could not be foreseen by the contracting authority, suppliers
cannot be allowed the periods laid down for open or restricted procedures, or for a
negotiated procedure with prior publication of a notice, including accelerated
procedures — whether restricted or negotiated. The circumstances invoked to justify
extreme urgency must not in any event be attributable to the contracting authority.

N.B.

The concept of unforeseeable events is taken to mean occurrences that
overwhelmingly transcend the normal bounds of economic and social life (for
example, an earthquake or flooding in the wake of which essential supplies are
needed as a matter of the utmost urgency in order to provide relief and shelter for the
victims). It should also be stressed that reliance on this exceptional procedure is
allowed in the Directive only for obtaining the types and quantities of products that
are genuinely necessary to cope with the emergency immediately, in other words,
given the minimum time—limits to be allowed under the accelerated procedures, for a
period of around one month. For the products needed subsequently, the contracting
authority has time to put contracts up _for Community-wide competition in accordance
with the requirements of the Directive.

In the health-care sector, the Court has accepted that, given doctors’ freedom to
prescribe pharmaceutical products, an urgent need for a particular pharmaceutical
speciality may well arise in a hospital pharmacy; it has, however, stressed that this
cannot justify a priori systematic recourse to private contracting for all supplies of
pharmaceutical products and specialities to hospitals;

(5) for additional deliveries by the original supplier, where:

- they are intended
either as a partial replacement of normal supplies or installations
or as the extension of existing supplies or installations; and

- a change of supplier obliges the contracting authority to acquire
material having different technical characteristics which would result in

either incompatibility with the supplies or installations
covered by the original contract

or disproportionate technical difficulties in operation and
maintenance.



The length of such contracts and of recurrent contracts may, as a general rule, not exceed
three years.

3.4 Information concerning the contracting authority’s decision
3.4.1 Rejection of applications and tenders

Any eliminated candidate has the right to ask the contracting authority for the reasons for
his rejection, and any tenderer whose bid has been rejected has the right to ask for the
reasons and for the name of the successful tenderer.

The contracting authority must provide the information requested within fifteen days of
receiving the request.

3.4.2 Cancellation of an award procedure

Contracting authorities may decide not to award a contract in respect of which a prior call
for competition has been made or to recommence the procedure.

In such cases, they must inform the Office for Official Publications of the European
Communities (“Publications Office”) of their decision.

They must also inform candidates or tenderers who so request of the grounds for their
decision.

3.4.3 Contract report

For each contract awarded, contracting authorities are obliged to draw up a report, which
must contain at least the following information:

[J the name and address of the contracting authority, the subject and value of the
contract;

[J the names of the candidates or tenderers selected, with reasons;

[ the names of the candidates or tenderers rejected, with reasons;

[J the name of the successful tenderer and the reasons why his tender was chosen and, if
known, any share of the contract which the tenderer intends to subcontract to third
parties;

[ for negotiated procedures, the circumstances justifying the use of the procedure. The

circumstances may, of course, be only those provided for in the Directive.

This report, or the main features of it, must be communicated to the Commission at its
request.



4. COMMON ADVERTISING RULES

4.1 Contract notices

Transparency at all stages of award procedures is a key factor in fostering competition
between economic operators and genuinely opening up public procurement in the
European Union.

With a view to achieving greater transparency, the new Directive has increased the
number of notices that contracting authorities must, under certain conditions, submit for
publication in the Official Journal and input into the TED (Tenders Electronic Daily)
database concerning the contracts they award under open, restricted or negotiated
procedures.

4.1.1. Indicative notice

The purpose of this notice is to make contracting authorities’ procurement programmes
known to potentially interested suppliers.

Contracting authorities must, as soon as possible after the beginning of their budgetary
year, make known by means of an indicative notice the total procurement by product area
which they intend to award during the subsequent 12 months.

This form of advertising is mandatory where the total amount by product area, estimated
in accordance with the abovementioned rules laid down by the Directive, equals or
exceeds ECU 750 000.

Product areas must be established by reference to the headings in the CPA nomenclature
(Classification of Products According to Activities).30

The aim is to draw procurement programmes to the attention of potential suppliers as
soon as they are established3! and to enable firms —even those located furthest away
from the contracting authority — to compete for contracts on an equal footing wherever
possible.

4.1.2 Contract notice

The obligation to publish a contract notice when the award procedure is about to be
launched is a key aspect of the drive to build a single market in public procurement.
Publication of the notice enables economic operators in all Member States to be informed
of contracts put up for tender throughout the Union and provides them with the
information they need in order to assess the contracts which interest them.

30 OJNoL 342.31.12.1993. o. 1.



This obligation must be complied with both where an open or restricted procedure is used
and, in accordance with the conditions and limits already explained, in the case of a
negotiated procedure.

4.1.3 Contract award notice

Contracting authorities which have awarded a contract must, irrespective of the procedure
used (open or restricted procedure or negotiated procedure with or without prior
publication of a contract notice), publish a notice setting out the most important points
concerning the conditions in which the contract has been awarded. Contract award
notices are intended not only to ensure greater transparency in award procedures but also
to generate more interest among suppliers in the Community and encourage more of them
to take part in award procedures.

4.2 Content and presentation of notices

Contracting authorities are required to draw up notices in accordance with the models
given in Annex IV to the Directive, giving the information specified in the relevant model.

Where the items are mandatory, the information required must be given. Where they are
optional and not relevant to the contract in question, the contracting authority should
indicate the fact, by entering “not applicable” or words to that effect.

Certain items of the contract notice call for some explanation.

In the section relating to the minimum economic and technical standards required of the
supplier, the information and formalities specified must comply with Articles 22 and 23
of the Directive.

In the section concerning the criteria to be used for awarding the contract, the contracting
authority must enter either:

O “the lowest price”, or
O “the most economically advantageous tender”, or

U where it is using the restricted procedure and specifies the award criteria in the
invitation to tender, “award criteria specified in the invitation to tender”, or words to
that effect.

Where the contracting authority indicates that it will award the contract to “the most
economically advantageous tender”, it must specify the factors that will be taken into
consideration either in the same section of the notice or in the contract documents. In the
latter case, it must add in that section of the notice the words “award criteria stated in the
contract documents”.



The contract notice relating to an open or standing contract must, as far as possible,
clearly state the nature and proposed quantities of the supplies.

In the case of contract award notices, the Directive allows certain derogations.
Publication of the notice remains mandatory, of course, but contracting authorities may,
in certain cases, withhold information whose release would impede law enforcement or be
otherwise contrary to the public interest, would prejudice the legitimate commercial
interests of particular enterprises, whether public or private, or might prejudice fair
competition between suppliers.

While conveying clear and comprehensive information, notices must be concise: the
Directive stipulates that they must not run to more than one page of the Official Journal,
or approximately 650 words.

4.3 Model notices
The model notices specified in the Directive are given below.

4.3.1 Indicative notice

1. Name, address, telegraphic address, telephone, telex and fax numbers of
the contracting authority and, if different, of the service from which
additional information may be obtained.

2. Nature and quantity or value of the products to be supplied. CPA
reference number.

3. Estimated date for initiating the award procedures in respect of the
contract or contracts (if known).

4. Other information.
5. Date of dispatch of the notice.

6. Date of receipt of the notice by the Publications Office.




4.3.2 Contract notice

Open procedures

1. Name, address, telegraphic address and telephone, telex and fax numbers of
the contracting authority.

2. (a) Award procedure chosen;

(b) Form of the contract for which tenders are being
requested.
3. (a) Place of delivery;

(b) Nature and quantity of the goods to be supplied. CPA
reference number;

(c) Indication of whether the supplier can tender for part of

the goods required.

4. Time—limit for delivery, if any.

5.(a) Name and address of the service from which the contract
documents and additional documents may be requested;
(b) Final date for making such requests;
(c) Where applicable, the amount and terms of payment of the sum to
be paid to obtain such documents.
6. (a) Final date for receipt of tenders;
(b) Address to which they must be sent;
(c) Language or languages in which they must be drawn up.
7. (a) Persons authorized to be present at the opening of
tenders;
(b) Date, time and place of such opening.

8. Where applicable, any deposits and guarantees required.

9. Main terms concerning financing and payment and/or references to the
provisions in which these are contained.

10. Where applicable, the legal form to be taken by the grouping of suppliers to
whom the contract is awarded.

11. Information concerning the supplier’s own position, and information and
formalities necessary for an appraisal of the minimum economic and technical
standards required of the supplier.

12. Period during which the tenderer is bound to keep open his tender.

13. Criteria for the award of the contract. Criteria other than that of the lowest
price must be mentioned if they do not appear in the contract documents.

14. Where applicable, prohibition on variants.
15. Other information.

16. Date of publication of the indicative notice in the Official Journal or
reference to its non-publication.

17. Date of dispatch of the notice.
18. Date of receipt of the notice by the Publications Office.




Restricted procedures

1. Name, address, telegraphic address and telephone, telex and fax numbers of
the contracting authority.
2. (a) Award procedure chosen;

(b) Where applicable, justification for use of the accelerated
procedure;

(c) Form of the contract for which tenders are being requested.
3. (a) Place of delivery;

(b) Nature and quantity of the goods to be supplied. ~CPA

reference number;
(c)  Indication of whether the supplier can tender for part of
the goods required.

4. Time—limit for delivery, if any.

5. Where applicable, the legal form to be taken by the grouping of suppliers to
whom the contract is awarded.

6. (a) Final date for receipt of requests to participate;
(b) Address to which they must be sent;
(c) Language or languages in which they must be drawn up.
7. Final date for dispatch of invitations to tender.
8. Where applicable, any deposits and guarantees required.
9. Information concerning the supplier’s personal position, and the

information and formalities necessary for an appraisal of the minimum economic
and technical standards required of him.

10.  Criteria for the award of the contract where they are not mentioned in the
invitation to tender.

11.  Envisaged number or range of suppliers who will be invited to tender.
12.  Where applicable, prohibition on variants.
13.  Other information.

14. Date of publication of the indicative notice in the Official Journal or
reference to its non-publication.

15. Date of dispatch of the notice.
16. Date of receipt of the notice by the Publications Office.




Negotiated procedures

1. Name, address, telegraphic address, telephone, telex and fax numbers of the
contracting authority.
2. (a) Award procedure chosen;

(b) Where applicable, justification for use of the accelerated
procedure;

(c) Where applicable, form of the contract for which tenders are
invited.
3. (a) Place of delivery;

(b) Nature and quantity of the goods to be supplied. CPA

reference number;

(¢c) Indication of whether the supplier can tender for part of
the goods required.

4. Time-limit for delivery, if any.

5. Where applicable, the legal form to be taken by the grouping of suppliers to
whom the contract is awarded.

6. (a) Final date for receipt of requests to participate;
(b) Address to which they must be sent;
(c) Language or languages in which they must be drawn up.
7. Where applicable, any deposits and guarantees required.
8. Information concerning the supplier’s personal position, and the

information and formalities necessary for an appraisal of the minimum economic
and technical standards required of him.

9. Envisaged number or range of suppliers who will be invited to tender.
10.  Where applicable, prohibition on variants.

11.  Where applicable, names and addresses of suppliers already selected by the
awarding authority.

12.  Where applicable, date(s) of previous publications in the Official Journal.
13.  Other information.

14. Date of dispatch of the notice.

15. Date of receipt of the notice by the Publications Office.




4.3.3 Contract award notice

1. Name and address of awarding authority.

2. Award procedure chosen. In the case of the negotiated procedure, without
prior publication of a contract notice, justification (Article 6(3)).

Date of award of contract.
Criteria for award of contract.

3

4

5. Number of tenders received.

6 Name(s) and address(es) of supplier(s).
7

Nature and quantity of goods supplied, where applicable, by supplier. CPA
reference number.

8.  Price or range of prices (minimum/maximum) paid.

9.  Where appropriate, value and proportion of contract likely to be
subcontracted to third parties.

10. Other information.

11. Date of publication of the contract notice in the Official Journal.
12. Date of dispatch of the notice.

13. Date of receipt of the notice by the Publications Office.

4.4  Method of setting time-limits

The time-limits specified in contract notices must be such that their expiry can be
determined by suppliers in all Member States on an equal footing.

Contracting authorities are therefore not allowed to set such time-limits in a way that
would place much greater difficulties in the way of suppliers from other Member States,
by referring to the date of publication of the notice in a national or regional official
gazette, for example.

4.5  National advertising

In order to ensure that equivalent information is disseminated at both national and
Community level, the Directive provides that any notices published in the official
gazettes or in the press of the country of the contracting authority must not contain
information other than that published in the Official Journal of the European
Communities. In addition, notices may not be published at national level before they are
dispatched for publication at Community level and must mention the date of such
dispatch.



4.6  Who is responsible for publishing notices?

Notices are published by the Publications Office.

In general terms, contracting authorities have to transmit their notices as quickly as
possible and through the most appropriate channels. This means that they should,
wherever possible, use the modern methods of communication provided for by the
Directive so that notices are published early enough to serve their purpose.

In particular, the Directive requires them:

[ to send the indicative notice as soon as possible after the beginning of each budgetary
year;,

U in the case of accelerated restricted or negotiated procedures, to send notices by telex,
telegram or fax;

[ to send the contract award notice not later than 48 days after the award of the contract
in question;

U to be able to supply proof of the date of dispatch of notices to the Publications Office.

The address for correspondence is:

Supplement to the Official Journal of the European Communities

Office for Official Publications of the European Communities
2, rue Mercier
L2985 Luxembourg
Telephone:  (352) 499 28 23 32
Telex: 1324 pubof LU
2731 pubof LU
Fax:(352) 49 00 03
(352) 49 57 19

Within twelve days (or five days in the case of the accelerated form of restricted or
negotiated procedures), the Publications Office publishes the notices in the Supplement
to the Official Journal3? and via the TED (Tenders Electronic Daily) database33. Notices
are published in full in their original language only and in summary form in the other
Community languages.

The Publications Office takes responsibility for the necessary translations and
summaries.

32 The Supplement to the Official Journal may be obtained in all Member States and in other
countries from the addresses listed in Annex IV.

33 For any information concerning this database and the arrangements for accessing it, please contact
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The costs of publishing notices in the Supplement to the Official Journal are borne by the
Community.

4.7 Time—limits

In order to give all potential suppliers throughout the Community a chance to tender for a
contract or seek an invitation to take part in an award procedure before the closing date,
the Directive lays down minimum periods to be allowed at the different stages of the
procedures: contracting authorities may not set shorter deadlines than those specified in
the Directive, but they are, of course, free to allow longer periods, and they must do so in
certain cases. The Directive also lays down maximum periods within which contracting
authorities have to dispatch contract documents and provide additional information.

4.7.1 Open procedures

(a) Time-limit set by the contracting authority for the receipt of tenders: not less
than 52 days from the date of dispatch of the notice for publication in the
Official Journal.

This time—limit must be appropriately extended:

where the contract documents, supporting documents or additional
information are too bulky to be supplied within the time—limit laid down by the
Directive; or

where tenders can be made only after a visit to the site or after on—the—
spot inspection of the documents supporting the contract documents.

(b) Time—-limit for dispatch of the contract documents and supporting documents
by the contracting authority: within six days of receipt of the request, provided
that such information has been requested in good time.

(c) Time-limit for additional information relating to the contract documents to be
supplied by the contracting authority: not later than six days prior to the closing
date for the receipt of tenders, provided that such information has been requested
in good time.

4.7.2 Restricted procedures

(a) Time—limit set by the contracting authority for the receipt of requests to
participate: not less than 37 days (or 15 days, in the case of accelerated restricted
procedures) from the date of dispatch of the notice for publication in the Official
Journal.

(b) Time-limit for additional information relating to the contract documents to be
supplied by the contracting authority: not later than six days (or four days in the
case of accelerated restricted procedures) prior to the closing date for the receipt of
tenders, provided that such information has been requested in good time.



(c) Time—limit set by the contracting authority for the receipt of tenders: not less
than 40 days (or 10 days in the case of accelerated restricted procedures) from the
date of dispatch of the written invitation.

This time—limit must be appropriately extended where tenders can be made only after a
visit to the site or after on—the—spot inspection of the documents supporting the contract
documents.

4.7.3 Negotiated procedures with prior publication of a contract notice

Time—limit set by the contracting authority for the receipt of requests to participate: not
less than 37 days (or 15 days in the case of accelerated negotiated procedures) from the
date of dispatch of the notice for publication in the Official Journal.

4.7.4  Summary tables

| OPEN PROCEDURES |

The contract documents and supporting documents
must be supplied within six days of the request

Any additional information concerning the contract Time-limit for the receipt of tenders,
documents must be communicated not later than six from the date when the notice is sent for
days prior to the time-limit for the receipt of tenders publication in the Official Journal:

Not less than 52 days

RESTRICTED PROCEDURES AND NEGOTIATED PROCEDURES WITH
PRIOR PUBLICATION OF A CONTRACT NOTICE

Time-limit for the receipt of applications
to take part, from the date when the
notice is sent for publication in the OJ:

Not less than 37 days

Not less than 15 days (accelerated
procedures)

The invitation to submit a tender must be sent
simultaneously to all successful candidates, along
with the contract documents and supporting
documents

Any additional information concerning the contract
documents must be communicated not later than six
days (four days in the case of accelerated
procedures) prior to the time-limit for the receipt of
tenders




RESTRICTED PROCEDURES ONLY

Time-limit for the receipt of tenders, from
the date of dispatch of the written
invitation to tender:

Not less than 40 days

Not less than 10 days (accelerated
procedures)




4.8 Method of calculating certain time—limits

All the time-limits laid down in the Directive must be calculated in accordance with
Council Regulation (EEC, Euratom) No 1182/71 of 3 June 1971 determining the rules
applicable to periods, dates and time—limits.

Under these rules, periods expressed as a certain number of days from a particular event:

(a) run from the day following the day on which the event takes place;

(b) begin at 00h00 on the first day, as defined in (a), and end at 24h00 on the last
day of the period,

(c) end, if the last day of the period falls on a public holiday or a Saturday or
Sunday, and the period is not expressed in hours, at 24h00 on the following
working day.

Periods expressed in hours, which are common for certain acts to be performed by
suppliers, end at the time and date stated.

Periods include public holidays and weekends unless these are expressly excluded or the
periods are expressed as a certain number of working days. Public holidays are all days
designated as such in the Member State in which the relevant act has to be performed.

For further details, the reader is referred to the text of the Regulation. 34

4.9 Submission of requests to participate

In restricted procedures and negotiated procedures with prior publication of a contract
notice, requests to participate may be made by letter or by telegram, telex, fax or
telephone. If they are made by one of the last four methods, they must be confirmed by
letter dispatched before the closing date for the receipt of such requests.

Where the accelerated form of those procedures is used, requests to participate must be
made, in accordance with the Directive, by the most rapid means of communication
possible. If they are made by telegram, telex, fax or telephone, they must be confirmed
by letter dispatched before the closing date for the receipt of requests to participate.




4.10 Rules governing the dispatch and content of invitations to tender

Invitations to tender must be made in writing and sent simultaneously to all selected
candidates.

The letter of invitation should normally be accompanied by the contract documents and
supporting documents and include at least the following information:

(©)

(e)

(a) where it is not accompanied by the contract documents and supporting
documents, which the contracting authority does not have since they are the
responsibility of another department, the address of the department from which
they may be requested, the deadline for submitting such a request and the amount
and terms of payment of any charge for obtaining such documents;

(b) the closing date for the receipt of tenders, the address to which they must be
sent and the language(s) in which they must be drawn up;

a reference to the published contract notice;

(d) an indication of any documents to be attached, either to support verifiable
statements made, or to supplement the information provided by the candidate to
show that he meets the selection criteria;

the criteria for the award of the contract, if not stated in the contract notice.

Where the accelerated form of restricted or negotiated procedures is used, the Directive
requires contracting authorities to send out invitations to tender by the most rapid means
of communication possible.



5. COMMON RULES IN THE TECHNICAL FIELD

The contracting authorities have to indicate, in the general or contractual documents
relating to each contract, the technical specifications with which the goods must comply.

For the purposes of the Directive:

(1) “Technical specifications” means the totality of the technical requirements
contained in particular in the contract documents, defining the characteristics
required of a material, product or supply, which permits a material, a product or a
supply to be described in a manner such that it fulfils the use for which it is
intended by the contracting authority. These technical requirements shall include
levels of quality, performance, safety or dimensions, including the requirements
applicable to the material, the product or to the supply as regards quality
assurance, terminology, symbols, testing and test methods, packaging, marking or
labelling;

(2) “Standard” means a technical specification approved by a recognized
standardizing body for repeated and continuous application, compliance with
which is in principle not compulsory;

(3) “European standard” means a standard approved by the European
Committee for Standardization (CEN) or by the European Committee for
Electrotechnical Standardization (Cenelec) as ‘European standards (EN)’ or
‘Harmonization documents (HD)’ according to the common rules of these
organizations;

(4) “European technical approval” means a favourable technical assessment of
the fitness for use of a product, based on fulfilment of the essential requirements
for building works, by means of the inherent characteristics of the product and the
defined conditions of application and use. The European approval shall be issued
by an approval body designated for this purpose by the Member State;

(5) “Common technical specification” means a technical specification laid
down in accordance with a procedure recognized by the Member States to ensure
uniform application in all Member States which has been published in the Official
Journal.

5.1  What technical specifications should be referred to?

The common rules in the technical field have been brought into line with the
Community’s new policy on standardization and certification and determine how much
discretion contracting authorities have when defining contract specifications.

The Directive provides that “without prejudice to the legally binding national technical
rules, in so far as these are compatible with Community law, the technical specifications



implementing European standards, or by reference to European technical approvals or by
reference to common technical specifications’.

In practical terms, this provision should be interpreted as requiring contracting authorities
to define the technical specifications for the products to be supplied - except in
exceptional cases - by reference to national standards transposing European standards or
to European technical approvals or to common technical specifications wherever they
exist.

In this provision, the Community legislature’s purpose has been to use Community
standards to remove the technical discrimination to which abusive reliance on national
standards in contract documents has given rise.

5.2 Exceptions
A contracting authority may depart from this general rule if:

[ the standards, European technical approvals or common technical specifications do not
include any provision for establishing conformity, or technical means do not exist for
establishing satisfactorily the conformity of a product to these standards, European
technical approvals or common technical specifications;

[J application of the general rule prejudices the application of Council Directive
86/361/EEC of 24 July 1986 on the initial stage of the mutual recognition of type
approval for telecommunications terminal equipment3® or Council Decision 87/95/EEC
of 22 December 1986 on standardization in the field of information technology and
telecommunications3 or other Community instruments in specific service or product
areas;

[J use of these standards, European technical approvals or common technical
specifications would oblige the contracting authority to acquire supplies incompatible
with equipment already in use or would entail disproportionate costs or
disproportionate technical difficulties, but only as part of a clearly defined and
recorded strategy with a view to the changeover, within a given period, to European
standards, European technical approvals or common technical specifications.

This exception also applies in cases where a European standard is technically
inappropriate through being technically obsolete or intended for application in a
different context. In such situations, the contracting authority could clearly not be
required to have a strategy for the changeover to European standards. It would,
however, be desirable for the contracting authority to take the necessary steps with a
view to securing the updating of the European standard;

35 0J No L 217, 5.8.1986, p. 21. Directive amended by Directive 91/263/EEC (OJ No L 128,
23.5.1991. o. 1.



U the project concerned is of a genuinely innovative nature for which the use of existing
European standards, European technical approvals or common technical specifications
would not be appropriate.

Contracting authorities relying on these possibilities for departing from the general rule
must, wherever possible, state the reasons for doing so in the contract notice published in
the Official Journal or in the contract documents. They are required, at all events,
systematically to record the reasons in their internal documentation and to communicate
them on request to Member States and to the Commission.

5.3  Cases where no European standards, European technical approvals
or common technical specifications exist

In the absence of European standards, European technical approvals or common technical
specifications, the technical specifications for contracts:

(a) are to be defined by reference to the national technical specifications
recognized as complying with the essential requirements listed in the Community
directives on technical harmonization, in accordance with the procedures laid
down in those directives, and in particular in accordance with the procedures laid
down in Council Directive 89/106/EEC of 21 December 1988 on construction
products;37

(b) may be defined by reference to national technical specifications relating to the
design and method of calculation and execution of works and use of materials;

(c) may be defined by reference to other documents. In such cases, reference
should be made, in order of preference, to:

()  national standards implementing international standards
accepted by the country of the contracting authority;

(i)  other national standards and national technical approvals of
the country of the contracting authority;

(1ii) any other standard.

5.4 Prohibition of discriminatory specifications

There is a general ban on technical specifications which mention goods of a specific make
or source or of a particular process and which have the effect of favouring or eliminating
certain enterprises or products. Among the specifications that can have such a
discriminatory effect, and are therefore prohibited, the Directive mentions in particular
the indication of trade marks, patents, types or a specific origin or production.




An exception to this general ban is only allowed where the subject—matter of the contract
cannot otherwise be described by specifications which are sufficiently precise and
intelligible to all concerned. Reliance on this derogation should not, however, have
discriminatory effects; to that end, the Directive requires that such indications be
accompanied by the words “or equivalent”. Contracting authorities relying on this or
other derogations must always be able to provide evidence that they are necessary.

The judgment delivered by the Court of Justice in a case involving a public contract for
the supply and maintenance of a meteorological station® is relevant here: the contract
documents defined a technical specification by reference to a specific computer system,
without mentioning that it was open to the supplier to use an equivalent system.

As the Court stressed, the fact that the indication of a specific computer system was not
followed by the words “or equivalent” could not only deter economic operators using
similar systems from taking part in the tendering procedure, but also “impede the flow of
imports in intra-Community trade, contrary to Article 30 of the Treaty, by reserving the
contract exclusively to suppliers intending to use the system specifically indicated”.

The Court therefore held that failure to add the words “or equivalent” after reference to a
product of a specific make ran contrary not only to the provisions of the Directive but
also to the bans on discrimination laid down in the Treaty.

5.4.1 Principle of equivalence and mutual recognition and the new approach to
technical harmonization and standardization

At all events, the above provisions could not be interpreted and applied in such a way as
to limit the obligations arising already from Article 30 of the Treaty, whose liberalization
effect the Directive is designed to complement in the field of public procurement.

Where Community harmonization has determined the essential requirements which
products must meet, contracting authorities must presume that products manufactured in
accordance with the standards drawn up by the competent standards bodies conform to
the essential requirements laid down in the directive concerned. They may not refuse
products simply because they were not manufactured in accordance with such standards,
if evidence is supplied that those products conform to the essential requirements
established by Community legislative harmonization.

If there are no common technical rules or standards, a contracting authority cannot reject
products from other Member States on the sole grounds that they comply with different




technical rules or standards, without first checking whether they meet the requirements of
the contract.3®

In accordance with the mutual recognition principle, it must consider on equal terms
products from other Member States manufactured in accordance with technical rules or
standards which afford the same degree of performance and protection of the legitimate
interests concerned as products manufactured in conformity with the technical
specifications stipulated in the contract documents.

Such evidence may be supplied, in particular, by complying with the conformity
assessment procedures as listed in Council Decision 90/683/EEC of 13 December 1990
concerning the modules for the various phases of the conformity assessment procedures
which are intended to be used in the technical harmonization directives.?? In the absence
of common technical coordinates, these conformity assessment procedures, based
primarily on quality instruments (tests, certification of products, quality assurance, etc.),
are such as to ensure that the products to be supplied can match the performance required
by the contracting authorities.

In addition, to ensure that these quality assessment procedures are applied consistently
and in a harmonized fashion, it is recommended that the services of competent bodies
operating on the basis of similar criteria be enlisted. Compliance with the standards in the
EN 45000 and EN 29000 series by such bodies constitutes a presumption of competence,
which may, for example, be validated by accreditation.

The European Organization for Testing and Certification (EOTC), whose task it is to
provide a European structure for such bodies, may also be able to help contracting
authorities in their choice.

39 Judement of 22 Sepntember 1988 in Case 45/87 Commission v Ireland 119881 ECR 4929.



6. PARTICIPATION IN PROCEDURES AND AWARD OF CONTRACTS

For there to be effective Community—wide competition and, hence, genuine liberalization
of intra—Community trade in the field of public supply contracts, steps had to be taken
to prevent prospective suppliers being selected and their tenders assessed according to
criteria selected arbitrarily by the contracting authorities.

Title IV of the Directive therefore lays down common rules on participation which
contain provisions on procedures for granting permission to bid and set the criteria for
selecting potential suppliers and those for awarding contracts.

6.1 Common rules on participation
6.1.1 When and how is the suitability of suppliers checked and the contract awarded?

The Directive provides that contracts are to be awarded on the basis of the criteria laid
down in Title TV, Chapter 3 (“Criteria for the award of contracts”) after the suitability of
suppliers not excluded under Article 20 (supplier’s good repute) has been checked. It
stipulates that contracting authorities must base such checks on the criteria of economic,
financial and technical capacity referred to in Articles 22 to 24.

The suitability of suppliers must therefore be checked not only in open, but also in
restricted and negotiated procedures.

However, a favourable verdict does not have the same consequences in the
three procedures.

In open procedures, compliance with the predetermined selection criteria gives the
tenderers concerned an automatic right to participate in the award procedure. The
contracting authority will, therefore, be obliged to examine all bids from such tenderers.

In restricted and negotiated procedures, however, candidates who satisfy the
predetermined selection criteria may be excluded from the procedure, since contracting
authorities, subject to certain conditions specified in point 6.1.2 below, may limit the
number of candidates they invite to tender or negotiate and, therefore, may effect a
choice.

In the system set up by the Directive, examination of the suitability of suppliers and
award of the contract are two different steps in the procurement procedure. In its
interpretation of similar provisions in Directive 71/305/EEC on public works contracts,
the Court,*1 without finding a rigid chronological division between the two stages,
nevertheless stressed the clear distinction drawn in the Directive between the criteria for
checking the suitability of a tenderer and those for awarding the contract. In its judgment,




the Court stated that “even though the Directive (...) does not rule out the possibility that
examination of the tenderer’s suitability and the award of the contract may take place
simultaneously, the two procedures are governed by different rules”.

Consequently, when examining tenders, contracting authorities may not, for example,
allow themselves to be influenced by the tenderer’s financial capacity or give a tenderer
who has not satisfied the pre—established selection criteria a second chance because they
deem his tender advantageous.

Contracting authorities are under the further obligation to respect fully the confidential
nature of any information furnished by candidates or tenderers.

6.1.2 Selection and number of candidates invited to submit a tender or to negotiate

Suppliers invited to submit a tender may be selected only from among those who have
requested to participate in the procedure and display the qualifications required for that
procedure; those qualifications may be based only on the criteria for qualitative selection
provided for in Articles 20 to 24 of the Directive.

In accordance with Article 19, “in restricted and negotiated procedures the contracting
authorities shall, on the basis of information given relating to the supplier’s personal
position as well as to the information and formalities necessary for the evaluation of the
minimum conditions of an economic and technical nature to be fulfilled by him, select
from among the candidates with the qualifications required by Articles 20 to 24 those
whom they will invite to submit a tender or to negotiate”.

N.B.

Contracting authorities are not obliged to invite all candidates to bid who meet the
requirements of the contract.

Those who are invited, however, must all satisfy such conditions and may be chosen by
the contracting authority only on the basis of these qualitative selection criteria, which
must be transparent and objective and laid down in advance.

Contracting authorities may, therefore, limit the numbers of those invited to tender or
negotiate only by taking into consideration the candidates with the best qualifications in
accordance with the selection criteria specified in the contract notice.

In order to be able to invite fewer candidates than those who meet the requirements of the
contract, contracting authorities must have previously stated in the contract notice the
proposed number, or range, of suppliers who will be invited to tender or negotiate.

Where this has not been stated, they may not eliminate any of the candidates who have
submitted correct applications and possess the requisite qualifications.



In restricted procedures, the range encompassing the number of candidates who will be
invited to tender must be determined with reference to the nature of the supplies to be
provided. The Directive lays down that the range must number at least five suppliers.

Where a contracting authority wants to limit the decisions it will have to take and
stipulate a single figure instead of a range, there is all the more reason why that figure,
which may not be increased, must not be less than five.

N.B.

The Directive also provides that, in any event, the number of candidates invited to tender
must be sufficient to ensure genuine competition.

Having determined a minimum number in advance in accordance with the Directive, a
contracting authority could find itself unable to stick to that number because it had
received too few applications from sufficiently qualified suppliers. In that eventuality, it
can be considered that there is genuine competition where at least three candidates are
invited to tender, assuming that sufficient applications to take part were received from
eligible suppliers.

In negotiated procedures with prior publication of a contract notice, the Directive lays
down that the minimum number of candidates invited to negotiate may not be less than
three, on condition, of course, that there are sufficient suitable candidates.

6.1.3 Inviting nationals from other Member States

In any event, where candidates are invited to tender under a restricted or negotiated
procedure, the Directive requires contracting authorities - and makes it the duty of
Member States to see that this obligation is fulfilled - to issue invitations, without
discrimination, to suppliers in other Member States who satisfy the necessary
requirements, and to do so under the same conditions as apply to domestic suppliers.

In this respect, it can be presumed as a general rule that there is no discrimination on
grounds of nationality when suppliers are selected if, in its selection, the contracting
authority maintains the same proportion between domestic candidates and those from
other Member States as that observed among candidates with the requisite qualifications.
If a check is made, however, such a presumption will be without prejudice to a more
detailed assessment of the information taken into account at the selection stage.

6.1.4 Groups of suppliers

Groups of suppliers must be allowed to submit a tender without having to assume a
particular legal form. However, a group may be required to assume a particular legal form



if it is awarded the contract, to the extent that this change is necessary for the satisfactory
performance of the contract.

6.1.5 Tenders proposing variants on the specifications

Contracting authorities are obliged to state the technical specifications of the products
sought. It is very important, however, both for economic agents and for users, that it
should be possible to tender goods which, albeit not corresponding to those stipulated by
the contracting authority, do meet the latter’s requirements.

This possibility helps to stimulate the search for new technologies and enables users as a
whole to benefit from a wider range of products and from technical progress.

The Directive provides, therefore, that variants may be proposed in tenders. However,
this possibility is subject to certain conditions.

First of all, it is possible to propose variants where a contract is awarded to the most
economically advantageous tender and not on the basis of the lowest price. A variant can
be fairly assessed and compared with tenders meeting different requirements only by
examining the tenders from several viewpoints, which means that several assessment
criteria must be used.

The Directive leaves it to the discretion of contracting authorities to decide whether they
wish to authorize or prohibit variants and to establish what type of variants they are
prepared to consider and the conditions for the submission of such variants — they may,
for instance, require that a basic tender be submitted along with the variant.

However, if they decide to prohibit variants, contracting authorities must say so in the
contract notice.

Where variants are allowed, the contracting authority is not bound to say so in the
contract notice, but must mention in the contract documents the minimum conditions
which variants must comply with and the procedures for their submission.

Thereafter, it may take into consideration only those variants that meet the minimum
requirements set out in the contract documents.

Furthermore, contracting authorities may not reject a variant on the sole grounds that it
has been drawn up with technical specifications defined by reference to national
standards transposing European standards, to European technical approvals, to common
technical

specifications, or by reference to national technical specifications recognized as
complying with the essential requirements listed in the Community directives on
technical harmonization, in accordance with the procedures laid down in those directives,



or again by reference to national technical specifications relating to design and method of
calculation and execution of works and use of materials.

Contracting authorities which have admitted variants may not reject a tender proposing a
variant simply because it would lead, if successful, to a services contract. Such a
prohibition relates to variants which, in addition to the supply of products, provide for
the supply of services whose value exceeds that of the products (see point 1.5).

6.1.6 Subcontracting

Subcontracting in public contracts is not regulated as such by the Directive. However, to
ensure transparency of the conditions under which contracts are performed, the Directive
provides that, in the contract documents, the contracting authority may ask the tenderer
to indicate in his tender any share of the contract he may intend to subcontract to third
parties.

6.2 Selection of suppliers

In accordance with the case—law of the Court of Justice concerning the Works Directive,
which, as far as selection is concerned, is based on principles and criteria similar to those
laid down in the Supplies Directive, the suitability of suppliers may be examined only on
the basis of the qualitative criteria established in the Directive.#2 These relate to the good
repute and professional qualifications of the supplier, i.e. trade registration, economic and
financial standing, and technical capacity.

N.B.

The aim of the relevant provisions of the Directive is not, however, to restrict the national
authorities’ powers to set the level of those capacities for the purposes of participation in
different contracts, but to determine what references or evidence contracting authorities
may require to be submitted.*® National competence in this field is not unlimited, though,
since all the relevant provisions of Community law, and in particular - as we are dealing
with supplies here - the prohibitions enshrined in Article 30 of the EC Treaty, must be
complied with.

42 Judgment of 10 February 1982 in Case 76/81 Transporoute v Minister of Public Works [1982]
ECR 417.

43 Judgment of 9 July 1987 in Joined Cases 27 to 29/86 CEI v Association intercommunale pour les
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6.2.1 Supplier’s personal situation

Article 20 of the Directive gives an exhaustive list of the grounds to do with a supplier’s
personal situation on which contracting authorities may exclude candidates or tenderers
from a procedure, without further verification.

Any supplier may be disqualified who:

(a) is bankrupt or is being wound up, whose affairs are being administered by the
court, who has entered into an arrangement with creditors or who is in any
analogous situation arising from a similar procedure under national laws and
regulations;

(b) is the subject of proceedings for a declaration of bankruptcy, for an order for
compulsory winding—up or administration by the court or for an arrangement with
creditors or is the subject of any other similar proceedings under national laws or
regulations;

(c) has been convicted of an offence concerning his professional conduct by a
judgment which has the force of res judicata;

(d) has been guilty of grave professional misconduct proven by any means which
the contracting authorities can justify;

(e) has not fulfilled obligations relating to the payment of social security
contributions in accordance with the legal provisions of the country in which he is
established or those of the country of the contracting authority;

(f) has not fulfilled obligations relating to the payment of taxes in accordance with
the legal provisions of the country in which he is established or those of the
country of the contracting authority;

(g) is guilty of serious misrepresentation in supplying the information required
under the provisions of the Directive on the criteria for qualitative selection.

As regards (d) and (g), it is for the contracting authority to prove that such circumstances
exist. Otherwise, it is for the candidate or tenderer, if the contracting authority so
requests in the notice, to prove that none of the circumstances mentioned apply.

However, the type of evidence that contracting authorities may require of suppliers is
regulated by the same article of the Directive. Where a contracting authority requires
such proof, it has to accept as sufficient evidence:

O for (a), (b) or (¢), the production of an extract from the “judicial record” or, failing this,
of an equivalent document issued by a judicial or administrative authority in the
country of origin or in the country from which that person comes showing that none
of these cases applies to the supplier;



O for (e) or (f), a certificate issued by the competent authority in the Member State
concerned.

Where the country concerned does not issue such documents or certificates or where
these do not cover all the cases mentioned in (a), (b) or (c), they may be replaced by a
declaration on oath or, in Member States where such an oath is not used, by a solemn
declaration made by the interested party before the competent judicial or administrative
authority, a notary or a competent professional or trade body in the country of origin or
in the country from which that party comes.

6.2.2 Enrolment in the professional or trade register

As evidence of general professional capacity, the contracting authority may, pursuant to
Article 21, request suppliers to prove that they are enrolled in the professional or trade
register or to provide a declaration on oath or a certificate in accordance with the
conditions laid down by the laws of the Member State in which they are established. The
registers concerned are:

U in Belgium, the Registre du commerce/Handelsregister;

[ in Denmark, the Aktieselskabsregistret, Foreningsregistret and the Handelsregistret;

U in Germany, the Handelsregister and the Handwerksrolle;

0 in Greece, the -EOUA"EI, fi ~EOIA™EI, fi <IDOOEI, =0EIATAUfiOEO;

[J in Spain, the Registro Mercantil or, in the case of non-registered individuals, a

certificate stating that the person concerned has declared on oath that he is engaged in
the profession in question;

|

in France, the Registre du commerce and the Répertoire des métiers;

U in Italy, the Registro della Camera di commercio, industria, agricoltura e artigianato and
the Registro delle Commissioni provinciali per 1’artigianato;

[J in Luxembourg, the Registre aux firmes and the Role de la chambre des métiers;
U in the Netherlands, the Handelsregister;

|

in Austria, the Firmenbuch, the Gewerberegister, the Mitgliederverzeichnisse der
Landeskammern;

in Portugal, the Registo Nacional das Pessoas Colectivas;
in Finland, the Kaupparekisteri/Handelsregistret;

in Sweden, the aktiebolags-, handels- eller foreningsregistren;

O 0O O O

in the United Kingdom and Ireland, the supplier may be requested to provide a
certificate from the Registrar of Companies or the Registrar of Friendly Societies that
he is certified as incorporated or registered or, if he is not so certified, a certificate



profession in question in the country in which he is established in a specific place
under a given business name and under a specific trading name.

6.2.3 Financial and economic standing

Under Article 22, proof of the supplier’s financial and economic standing required for
each contract may, as a general rule, be furnished by one or more of the following
references:

(a) appropriate statements from bankers;

(b) the submission of the firm’s balance sheets or extracts therefrom, where
publication of a balance sheet is required under company law in the country in
which the supplier is established;

(c) a statement of the firm’s overall turnover and its turnover in respect of the
goods to which the contract relates for the previous three financial years.

The list is not exhaustive: according to the contract, the contracting authority may require
other references. They must, however, be objectively necessary for establishing that the
supplier’s economic and financial standing is appropriate to the subject—matter of the
contract, and non—discriminatory.

All the references required must be specified in the contract notice (in the case of open
procedures) or in the contract notice or invitation to tender (in the case of restricted or
negotiated procedures).

If, for any valid reason, the supplier is unable to furnish the references requested, the
contracting authority must allow him to establish his economic and financial standing by
means of any other document. However, it is for the contracting authority to assess
whether such documents are appropriate.

6.2.4 Technical capacity

As regards the supplier’s technical capacity, Article 23 contains an exhaustive list of the
evidence which contracting authorities may require.

According to the nature, quantity and purpose of the goods to be supplied, evidence of
the supplier’s technical capacity may be furnished by one or more of the following
means:

(a) a list of the principal deliveries effected in the past three years, with the sums,
dates and recipients, public or private, involved:

-in the case of public contracting authorities, evidence to be in the form of
certificates issued or countersigned by the competent authority;



- in the case of private purchasers, delivery to be certified by the purchaser or,
failing this, simply declared by the supplier to have been effected;

(b) a description of the firm’s technical facilities, its measures for ensuring quality
and its study and research facilities;

(c) indication of the technicians or technical bodies involved, whether or not
belonging directly to the supplier’s firm, especially those responsible for quality
control;

(d) samples, description and/or photographs of the products to be supplied, the
authenticity of which must be certified if the contracting authority so requests;

(e) certificates drawn up by official quality control institutes or agencies of
recognized competence attesting conformity to certain specifications or standards
of products clearly identified by references to specifications or standards;

(f) where the goods to be supplied are complex or, exceptionally, are required for a
special purpose, a check carried out by the contracting authority or on its behalf by
a competent official body of the country in which the supplier is established,
subject to that body’s agreement, on the production capacities of the supplier and,
if necessary, on his study and research facilities and quality control measures.

In open procedures, the references required as evidence of the supplier’s technical
capacity must appear in the contract notice; in restricted or negotiated procedures, they
must be specified in the contract notice or the invitation to tender.

Article 23 also provides that the extent of the information required by contracting
authorities “must be confined to the subject of the contract”, in other words, the
information specified must be strictly necessary for assessing whether the supplier’s
technical capacity is appropriate to the desired supply. Contracting authorities must
furthermore take into consideration the legitimate interests of suppliers as regards the
protection of their firms’ technical or commercial secrets.

6.2.5 Additional information

To ensure the transparency of the selection process, additional qualitative requirements
may not be specified after publication of the contract notice or transmission of the
invitation to tender.

After that stage, the contracting authority may, within the limits of the above—mentioned
selection criteria, request suppliers only to supplement or clarify the certificates and
documents submitted.

This is an option which is open to contracting authorities and which they may use at
their discretion, but not in a discriminatory manner. Nor does it give a supplier who has
not furnished proper evidence that he satisfies the requirements for a particular contract
the right to be invited to rectify his omissions.



6.2.6 Official lists of approved suppliers

Some Member States compile official lists of approved suppliers. This may in practice
result in discrimination against foreign suppliers, who have more difficulty in learning of
the existence of such lists and of the procedures for getting their names on them.

Accordingly, the Community legislature has introduced in Directive 93/36/EEC a rule
which, while recognizing the advantage of open lists of approved suppliers, lays down
the limits and conditions under which Member States may use them.

Such lists must be adapted to the qualitative selection criteria laid down in the Directive,
discussed above and set out in Articles 20(1)(a) to (d) and (g), 21, 22 and 23.

Suppliers on such lists in the Member States in which they are established may, on the
occasion of each contract, claim such enrolment as alternative evidence, within the limits
examined below, that they fulfil the qualitative criteria set out in Articles 20 to 23.

A supplier who chooses to use such alternative evidence must submit to the contracting
authority a registration certificate issued by the appropriate authority indicating the
references which made enrolment possible and his classification on the list.

As regards the evidential value of such a certificate, Article 25 provides that: “certified
registration in official lists of suppliers by the competent bodies shall, for the contracting
authorities of other Member States, constitute a presumption of suitability only as
regards Article 20(1)(a) to (d) and (g), Article 21, Article 22(1)(b) and (c¢) and
Article 23(1)(a).

Information which can be deduced from registration in official lists may not be
questioned. However, with regard to the payment of social security contributions, an
additional certificate may be required of any registered suppliers whenever a contract is
offered”.

Apart from the evidence provided by such objective facts, the supplier may, as regards
those references where suitability can be presumed, be requested by the contracting
authority to supplement that information so that his suitability for the contract
concerned may be assessed.

As regards those references where suitability cannot be presumed, the contractor is
obliged to submit the documents required by the contracting authority in accordance with
the Directive.

As the Court has confirmed* with regard to the lists of approved contractors regulated
by the analogous provisions of the Works Directive, it should be emphasized that the
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evidential value of a certificate of registration on an official list of authorized suppliers in
one Member State to contracting authorities in other Member States is confined to the
objective facts which made registration possible and does not extend to the resultant
classification. The contracting authorities, while they may not question the information
deduced from registration, may determine the level of financial and commercial standing
and technical capacity required in order to participate in a given contract.

Within the limits described above, a supplier registered in his country on a list of
approved suppliers has the right, therefore, to use that registration as alternative evidence
for contracting authorities in the other Member States. In no circumstances, however,
could a contracting authority demand, as a condition of admission to the contract, that
suppliers established in other Member States should be registered on an official list in its
country. Such a requirement would in fact constitute a measure having equivalent effect
to a quantitative restriction on imports, which is prohibited under Article 30 of the
Treaty.

Moreover, Member States which have official lists of approved suppliers are obliged to
open them to suppliers from other Member States and, in order to enrol them, may not
require evidence and declarations other than those required of national suppliers and, in
any event, other than those laid down in Articles 20 to 23.

6.3 Criteria for the award of contracts

The criteria on which contracting authorities base the award of contracts must be either
the lowest price or the most economically advantageous tender.

The criterion of the lowest price is not difficult to apply, since only the price requested
by tenderers is to be taken into consideration and the contract must be awarded to the
tenderer asking the lowest price.

What constitutes the most economically advantageous tender, however, requires further
clarification. The Directive states that contracting authorities may base themselves on
“various criteria according to the contract in question: e.g. price, delivery date, running
costs, cost—effectiveness, quality, aesthetic and functional characteristics, technical merit,
after—sales service and technical assistance”.

This list is not exhaustive. It is clear from the examples given, though, that the most
economically advantageous tender can only be decided on objective grounds, equally
applicable to all tenders and strictly related to the subject of the contract. Variation is
allowed, to reflect the inherent requirements of the desired supplies and the use which the
contracting authority intends to make of them.

Where contracting authorities do not award contracts on the basis of the lowest price
only but intend to use various criteria to determine the most economically advantageous



tender, they must list these criteria either in the contract notice or in the contract
documents.

Criteria which have not been announced in this way may not be used to select the tender.
This disclosure obligation would not be met —as the Court made clear*® in connection
with the same requirement in the Works Directive — by a general reference to a provision
of national law.

The Directive also provides that, where possible, the criteria should be listed in
descending order of importance: suppliers need to know on what basis their tenders will
be assessed.

Under the Supplies Directive currently in force, it is not possible, as it was under the
previous Community legislation, to base an award on criteria different to the above in the
context of national laws designed to give certain categories of tenderer an advantage.

This facility must not be confused with the regional preference arrangements, which
expired on 31 December 1992.

Consequently, the lowest price and the most economically advantageous tender are the
only criteria which contracting authorities may use in order to grant their supply
contracts.

6.3.1 Abnormally low tenders

Where tenders appear to be abnormally low in relation to the goods to be supplied, the
contracting authority must — before it may reject those tenders — request the tenderers
concerned, in writing, to supply details of the constituent elements of the tenders which
it considers relevant and must verify those constituent elements taking account of the
explanations received.

The Directive specifies the types of explanation that the contracting authority may take
into consideration, i.e. those relating to the economics of the manufacturing process or to
the technical solutions chosen or to the exceptionally favourable conditions available to
the tenderer for the supply of the goods or to the originality of the supplies proposed by
the tenderer.

The aim of this procedure, in which the contracting authority must examine tenders in
detail in the light of explanations given by the tenderers concerned, is to protect the latter
against arbitrariness on the part of the contracting authority by affording them the
assurance that, at whatever level the procedure is triggered, they will be given an
opportunity to show that their tenders are soundly based before they are rejected.

Consequently, the fact that the contracting authority is expressly empowered to establish
whether the explanations furnished by a tenderer are acceptable does not, under any
circumstances, authorize it to decide in advance, by rejecting the tender without even




seeking an explanation from the tenderer, that no acceptable explanation could be given.
The aim of the procedure could not be achieved if it were left to the contracting authority
to judge whether or not it was appropriate to seek explanations.46

In addition, if the award criterion is the lowest price, the Directive requires the
contracting authority to inform the Commission of those tenders which it rejects as too
low.

In such cases, the tenders excluded would, if correctly priced, satisfy the criterion laid
down for winning the contract. Consequently, it is particularly important to ensure
maximum transparency and to allow the Commission to verify, where appropriate,
whether the price was indeed abnormally low and therefore unacceptable.

46 This interpretation is in line with the rulings handed down by the Court concerning the same
procedure for the examination of abnormally low tenders provided for by Directive 71/305/EEC on
public works contracts, namely in Case 76/81 Transporoute v Minister of Public Works [1982]
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7. GRANTING OF SPECIAL OR EXCLUSIVE RIGHTS TO ENGAGE IN A
PUBLIC SERVICE ACTIVITY

Under the Supplies Directive, the granting of a special or exclusive right to carry on a
public service activity is not subject to any particular procedural requirement.#’ This rule
concerns only public supply contracts.

The Directive nevertheless stipulates*® that, when a contracting authority grants to a
body which is not itself a contracting authority — regardless of its legal status — special or
exclusive rights to engage in a public service activity, the instrument granting that right
must require the body in question to observe the principle of non—discrimination on
grounds of nationality when awarding public supply contracts to third parties.

In this context, supply contracts awarded by a body which has been granted such a
special or exclusive right are deemed to be public supply contracts since they are awarded
in the pursuit of a public service activity. In reality, such supplies are not intended for
the contracting authority, but are to be used by the entity itself in the management and
operation of the public service. It must also be stressed that the entity — although within
any limits and under any supervision imposed in connection with the grant of the
exclusive or special right— carries on the activity independently of the contracting
authority and is directly liable to the recipients of the service which it provides.

47 The absence of Community procedural rules does not mean, of course, that any grant of exclusive
or special rights is legitimate under Communitv law as a whole.
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List of bodies and categories of bodies governed by public law







LIST OF BODIES AND CATEGORIES OF BODIES GOVERNED BY
PUBLIC LAW REFERRED TO IN ARTICLE 1(b)

I. BELGIUM

Bodies

Archives générales du Royaume et Archives de I’Etat dans les Provinces - Algemeen Rijksarchief en
Rijksarchief in de Provincién,

Conseil autonome de I’enseignement communautaire - Autonome Raad van het Gemeenschapsonderwijs,

Radio et télévision belges, émissions néerlandaises - Belgische Radio en Televisie, Nederlandse
uitzendingen,

Belgisches Rundfunk- und Fernsehzentrum der Deutschsprachigen Gemeinschaft (Centre de radio et
télévision belge de la Communauté de langue allemande - Centrum voor Belgische Radio en Televisie voor de
Duitstalige Gemeenschap),

Bibliotheque royale Albert Ier - Koninklijke Bibliotheek Albert I,

Caisse auxiliaire de paiement des allocations de chomage - Hulpkas voor Werkloosheidsuitkeringen,
Caisse auxiliaire d’assurance maladie-invalidité - Hulpkas voor Ziekte- en Invaliditeitsverzekeringen,
Caisse nationale des pensions de retraite et de survie - Rijkskas voor Rust- en Overlevingspensioenen,

Caisse de secours et de prévoyance en faveur des marins naviguant sous pavillon belge - Hulp- en
Voorzorgskas voor Zeevarenden onder Belgische Vlag,

Caisse nationale des calamités - Nationale Kas voor de Rampenschade,

Caisse spéciale de compensation pour allocations familiales en faveur des travailleurs de 1’industrie
diamantaire - Bijzondere Verrekenkas voor Gezinsvergoedingen ten bate van de Arbeiders der
Diamantnijverheid,

Caisse spéciale de compensation pour allocations familiales en faveur des travailleurs de I’industrie du bois -
Bijzondere Verrekenkas voor Gezinsvergoedingen ten bate van Arbeiders in de Houtnijverheid,

Caisse spéciale de compensation pour allocations familiales en faveur des travailleurs occupés dans les
entreprises de batellerie - Bijzondere Verrekenkas voor Gezinsvergoedingen ten bate van Arbeiders der
Ondernemingen voor Binnenscheepvaart,

Caisse spéciale de compensation pour allocations familiales en faveur des travailleurs occupés dans les
entreprises de chargement, déchargement et manutention de marchandises dans les ports débarcaderes,
entrepOts et stations (appelée habituellement «Caisse spéciale de compensation pour allocations familiales
des régions maritimes») - Bijzondere Verrekenkas voor Gezinsvergoedingen ten bate van de Arbeiders
gebezigd door Ladings- en Lossingsondernemingen en door de Stuwadoors in de Havens, Losplaatsen,
Stapelplaatsen en Stations (gewoonlijk genoemd: “Bijzondere Compensatiekas voor kindertoeslagen van de
zeevaartgewesten”),

Centre informatique pour la Région bruxelloise - Centrum voor Informatica voor het Brusselse Gewest,

Commissariat général de la Communauté flamande pour la coopération internationale - Commissariaat-generaal
voor Internationale Samenwerking van de Vlaamse Gemeenschap,

Commissariat général pour les relations internationales de la Communauté frangaise de Belgique -
Commissariaat-generaal bij de Internationale Betrekkingen van de Franse Gemeenschap van Belgié,

Conseil central de I’économie - Centrale Raad voor het Bedrijfsleven,

Conseil économique et social de la Région wallonne - Sociaal-economische Raad van het Waals Gewest,
Conseil national du travail - Nationale Arbeidsraad,

Conseil supérieur des classes moyennes - Hoge Raad voor de Middenstand,

Office pour les travaux d’infrastructure de 1’enseignement subsidi¢ - Dienst voor Infrastructuurwerken van
het Gesubsidieerd Onderwijs,

Fondation royale - Koninklijke Schenking,

Fonds communautaire de garantie des batiments scolaires - Gemeenschappelijk Waarborgfonds voor
Schoolgebouwen,



Fonds d’aide médicale urgente - Fonds voor Dringende Geneeskundige Hulp,
Fonds des accidents du travail - Fonds voor Arbeidsongevallen,

Fonds des maladies professionnelles - Fonds voor Beroepsziekten,

Fonds des routes - Wegenfonds,

Fonds d’indemnisation des travailleurs licenciés en cas de fermeture d’entreprises - Fonds tot Vergoeding
van de in geval van Sluiting van Ondernemingen Ontslagen Werknemers,

Fonds national de garantie pour la réparation des dégats houillers - Nationaal Waarborgfonds inzake
Kolenmijnschade,

Fonds national de retraite des ouvriers mineurs - Nationaal Pensioenfonds voor Mijnwerkers,

Fonds pour le financement des préts & des Etats étrangers - Fonds voor Financiering van de Leningen aan
Vreemde Staten,

Fonds pour la rémunération des mousses enrdlés a bord des batiments de péche - Fonds voor Scheepsjongens
aan Boord van Vissersvaartuigen,

Fonds wallon d’avances pour la réparation des dommages provoqués par des pompages et des prises d’cau
souterraine - Waals Fonds van Voorschotten voor het Herstel van de Schade veroorzaakt door
Grondwaterzuiveringen en Afpompingen,

Institut d’aéronomie spatiale - Instituut voor Ruimte-aéronomie,

Institut belge de normalisation - Belgisch Instituut voor Normalisatie,

Institut bruxellois de 1’environnement - Brussels Instituut voor Milieubeheer,

Institut d’expertise vétérinaire - Instituut voor Veterinaire Keuring,

Institut économique et social des classes moyennes - Economisch en Sociaal Instituut voor de Middenstand,
Institut d’hygiéne et d’épidémiologie - Instituut voor Hygiéne en Epidemiologie,

Institut francophone pour la formation permanente des classes moyennes - Franstalig Instituut voor
Permanente Vorming voor de Middenstand,

Institut géographique national - Nationaal Geografisch Instituut,
Institut géotechnique de I’Etat - Rijksinstituut voor Grondmechanica,
Institut national d’assurance maladie-invalidité - Rijksinstituut voor Ziekte- en Invaliditeitsverzekering,

Institut national d’assurances sociales pour travailleurs indépendants - Rijksinstituut voor de Sociale
Verzekeringen der Zelfstandigen,

Institut national des industries extractives - Nationaal Instituut voor de Extractiebedrijven,

Institut national des invalides de guerre, anciens combattants et victimes de guerre - Nationaal Instituut voor
Oorlogsinvaliden, Oudstrijders en Oorlogsslachtoffers,

Institut pour D’amélioration des conditions de travail - Instituut voor Verbetering van de
Arbeidsvoorwaarden,

Institut pour 1’encouragement de la recherche scientifique dans 1’industrie et 1’agriculture - Instituut tot
Aanmoediging van het Wetenschappelijk Onderzoek in Nijverheid en Landbouw,

Institut royal belge des sciences naturelles - Koninklijk Belgisch Instituut voor Natuurwetenschappen,
Institut royal belge du patrimoine artistique - Koninklijk Belgisch Instituut voor het Kunstpatrimonium,
Institut royal de météorologie - Koninklijk Meteorologisch Instituut,

Enfance et famille - Kind en Gezin,

Compagnie des installations maritimes de Bruges - Maatschappij der Brugse Zeevaartinrichtingen,
Mémorial national du fort de Breendonck - Nationaal Gedenkteken van het Fort van Breendonck,

Musée royal de 1’Afrique centrale - Koninklijk Museum voor Midden-Afrika,

Musées royaux d’art et d’histoire - Koninklijke Musea voor Kunst en Geschiedenis,

Musées royaux des beaux-arts de Belgique - Koninklijke Musea voor Schone Kunsten van Belgig,
Observatoire royal de Belgique - Koninklijke Sterrenwacht van Belgié,

Office belge de I’économie et de 1’agriculture - Belgische Dienst voor Bedrijfsleven en Landbouw,
Office belge du commerce extérieur - Belgische Dienst voor Buitenlandse Handel,

Office central d’action sociale et culturelle au profit des membres de la communauté militaire - Centrale Dienst
voor Sociale en Culturele Actie ten behoeve van de Leden van de Militaire Gemeenschap,

Office de la naissance et de ’enfance - Dienst voor Borelingen en Kinderen,



Office de la navigation - Dienst voor de Scheepvaart,

Office de promotion du tourisme de la Communauté frangaise - Dienst voor de Promotie van het Toerisme van
de Franse Gemeenschap,

Office de renseignements et d’aide aux familles des militaires - Hulp- en Informatiebureau voor Gezinnen van
Militairen,

Office de sécurité sociale d’outre-mer - Dienst voor Overzeese Sociale Zekerheid,

Office national d’allocations familiales pour travailleurs salariés - Rijksdienst voor Kinderbijslag voor
Werknemers,

Office national de I’emploi - Rijksdienst voor de Arbeidsvoorziening,

Office national des débouchés agricoles et horticoles - Nationale Dienst voor Afzet van Land- en
Tuinbouwprodukten,

Office national de sécurité sociale - Rijksdienst voor Sociale Zekerheid,

Office national de sécurité sociale des administrations provinciales et locales - Rijksdienst voor Sociale
Zekerheid van de Provinciale en Plaatselijke Overheidsdiensten,

Office national des pensions - Rijksdienst voor Pensioenen,

Office national des vacances annuelles - Rijksdienst voor de Jaarlijkse Vakantie,

Office national du lait - Nationale Zuiveldienst,

Office régional bruxellois de I’emploi - Brusselse Gewestelijke Dienst voor Arbeidsbemiddeling,

Office régional et communautaire de 1’emploi et de la formation - Gewestelijke en Gemeenschappelijke Dienst
voor Arbeidsvoorziening en Vorming,

Office régulateur de la navigation intérieure - Dienst voor Regeling der Binnenvaart,

Société publique des déchets pour la Région flamande - Openbare Afvalstoffenmaatschappij voor het Vlaams
Gewest,

Orchestre national de Belgique - Nationaal Orkest van Belgié,

Organisme national des déchets radioactifs et des matiéres fissiles - Nationale Instelling voor Radioactief
Afval en Splijtstoffen,

Palais des beaux-arts - Paleis voor Schone Kunsten,

Pool des marins de la marine marchande - Pool van de Zeelieden ter Koopvaardij,
Port autonome de Charleroi - Autonome Haven van Charleroi,

Port autonome de Li¢ge - Autonome Haven van Luik,

Port autonome de Namur - Autonome Haven van Namen,

Radio et télévision belges de la Communauté frangaise - Belgische Radio en Televisie van de Franse
Gemeenschap,

Régie des batiments - Regie der Gebouwen,

Régie des voies aériennes - Regie der Luchtwegen,

Régie des postes - Regie der Posterijen,

Régie des télégraphes et des téléphones - Regie van Telegraaf en Telefoon,

Conseil économique et social pour la Flandre - Sociaal-economische Raad voor Vlaanderen,

Société anonyme du canal et des installations maritimes de Bruxelles - Naamloze Vennootschap “Zeekanaal
en Haveninrichtingen van Brussel”,

Société du logement de la Région bruxelloise et sociétés agréées - Brusselse Gewestelijke
Huisvestingsmaatschappij en erkende maatschappijen,

Société nationale terrienne - Nationale Landmaatschappij,

Théatre royal de la Monnaie - De Koninklijke Muntschouwburg,

Universités relevant de la Communauté flamande - Universiteiten afthangende van de Vlaamse Gemeenschap,
Universités relevant de la Communauté frangaise - Universiteiten athangende van de Franse Gemeenschap,

Office flamand de I’emploi et de la formation professionnelle - Vlaamse Dienst voor Arbeidsvoorziening en
Beroepsopleiding,

Fonds flamand de construction d’institutions hospitaliéres et médico-sociales - Vlaams Fonds voor de Bouw
van Ziekenhuizen en Medisch-Sociale Instellingen,

Société flamande du logement et sociétés agréées - Vlaamse Huisvestingsmaatschappij en erkende
maatschappijen,

Société régionale wallonne du logement et sociétés agréées - Waalse Gewestelijke Maatschappij voor de
Huisvesting en erkende maatschappijen,



— Société flamande d’épuration des eaux - Vlaamse Maatschappij voor Waterzuivering,
— Fonds flamand du logement des familles nombreuses - Vlaams Woningfonds van de Grote Gezinnen.

Categories

— les centres publics d’aide sociale,

— les fabriques d’église (church councils).

II. DENMARK
Bodies

— Kebenhavns Havn,

— Danmarks Radio,

— TV 2/Danmark,

— TV2 Reklame A/S,

— Danmarks Nationalbank,

— A/S Storebeltsforbindelsen,

— A/S Oresundsforbindelsen (alene tilslutningsanleeg i Danmark),
— Kegbenhavns Lufthavn A/S,

— Byfornyelsesselskabet Kebenhavn,
— Tele Danmark A/S with subsidiaries,
— Fyns Telefon A/S,

— Jydsk Telefon Aktieselskab A/S,

— Kobenhavns Telefon Aktieselskab,
— Tele Senderjylland A/S,

— Telecom A/S,

— Tele Danmark Mobil A/S.

Categories

— De kommunale havne (municipal ports),

— Andre Forvaltningssubjekter (other public administrative bodies).

1. GERMANY
1. Legal persons governed by public law

Authorities, establishments and foundations governed by public law and created by federal, State or local
authorities in particular in the following sectors:

1.1. Authorities

— Wissenschaftliche Hochschulen und verfaite Studentenschaften (universities and established student
bodies),

— berufsstindige Vereinigungen (Rechtsanwalts-, Notar-, Steuerberater-, Wirtschaftspriifer-, Architekten-,
Arzte- und Apothekerkammern) (professional associations representing lawyers, notaries, tax consultants,
accountants, architects, medical practitioners and pharmacists),



Wirtschaftsvereinigungen (Landwirtschafts-, Handwerks-, Industrie- und Handelskammern,
Handwerksinnungen, Handwerkerschaften) (business and trade associations: agricultural and craft
associations, chambers of industry and commerce, craftsmen’s guilds, tradesmen’s associations),

Sozialversicherungen (Krankenkassen, Unfall- und Rentenversicherungstriger) (social security institutions:
health, accident and pension insurance funds),

kassenédrztliche Vereinigungen (associations of panel doctors),

Genossenschaften und Verbdnde (cooperatives and other associations).

1.2. Establishments and foundations

Non-industrial and non-commercial establishments subject to State control and operating in the general
interest, particularly in the following fields:

Rechtsfiahige Bundesanstalten (federal institutions having legal capacity),
Versorgungsanstalten und Studentenwerke (pension organizations and students’ unions),

Kultur-, Wohlfahrts- und Hilfsstiftungen (cultural, welfare and relief foundations).

. Legal persons governed by private law

Non-industrial and non-commercial establishments subject to State control and operating in the general
interest (including ‘Kommunale Versorgungsunternehmen’ - municipal utilities), particularly in the following
fields:

Gesundheitswesen (Krankenhéuser, Kurmittelbetriebe, medizinische Forschungseinrichtungen,
Untersuchungs- und Tierkdrperbeseitigungsanstalten) (health: hospitals, health resort establishments,
medical research institutes, testing and carcase-disposal establishments),

Kultur (6ffentliche Biithnen, Orchester, Museen, Bibliotheken, Archive, zoologische und botanische Gérten)
(culture: public theatres, orchestras, museums, libraries, archives, zooligical and botanical gardens),

Soziales (Kindergérten, Kindertagesheime, Erholungseinrichtungen, Kinder- wund Jugendheime,
Freizeiteinrichtungen, Gemeinschafts- und Biirgerhauser, Frauenhéuser, Altersheime,
Obdachlosenunterkiinfte) (social welfare: nursery schools, children’s playschools, rest-homes, children’s
homes, hostels for young people, leisure centres, community and civic centres, homes for battered wives, old
people’s homes, accommodation for the homeless),

Sport (Schwimmbaéder, Sportanlagen und -einrichtungen) (sport: swimming baths, sports facilities),
Sicherheit (Feuerwehren, Rettungsdienste) (safety: fire brigades, other emergency services),

Bildung (Umschulungs-, Aus-, Fort- und Weiterbildungseinrichtungen, Volkshochschulen) (education:
training, further training and retraining establishments, adult evening classes),

Wissenschaft, Forschung und Entwicklung (GroBforschungseinrichtungen, wissenschaftliche Gesellschaften
und Vereine, Wissenschaftsférderung) (science, research and development: large-scale research institutes,
scientific societies and associations, bodies promoting science),

Entsorgung (StraBenreinigung, Abfall- und Abwasserbeseitigung) (refuse and garbage disposal services:
street cleaning, waste and sewage disposal),

Bauwesen und  Wohnungswirtschaft  (Stadtplanung,  Stadtentwicklung, = Wohnungsunternechmen,
Wohnraumvermittlung) (building, civil engineering and housing: town planning, urban development,
housing enterprises, housing agency services),

Wirtschaft  (Wirtschaftsforderungsgesellschaften)  (economy:  organizations  promoting  economic
development),

Friedhofs- und Bestattungswesen (cemeteries and burial services),

Zusammenarbeit mit  den Entwicklungslédndern (Finanzierung, technische Zusammenarbeit,
Entwicklungshilfe, Ausbildung) (cooperation with developing countries: financing, technical cooperation,
development and training).



IV. GREECE
Categories

Other legal persons governed by public law whose public works contracts are subject to State control.

V. SPAIN
Categories

— Entidades Gestoras y Servicios Comunes de la Seguridad Social (administrative entities and common services
of the health and social services),

— Organismos Auténomos de la Administracion del Estado (independent bodies of the national
administration),

— Organismos Autéonomos de las Comunidades Auténomas (independent bodies of the autonomous
communities),

— Organismos Auténomos de las Entidades Locales (independent bodies of local authorities),

— Otras entidades sometidas a la legislacion de contratos del Estado espafiol (other entities subject to Spanish
State legislation on procurement).

VI. FRANCE

Bodies
1. National public bodies:

1.1. with scientific, cultural and professional character:
— College de France,
— Conservatoire national des arts et métiers,
— Observatoire de Paris;
1.2. Scientific and technological:
— Centre national de la recherche scientifique (CNRS),
— Institut national de la recherche agronomique,
— Institut national de la santé et de la recherche médicale,
— Institut frangais de recherche scientifique pour le développement en coopération (ORSTOM);
1.3. with administrative character:
— Agence nationale pour I’emploi,
— Caisse nationale des allocations familiales,
— Caisse nationale d’assurance maladie des travailleurs salariés,
— Caisse nationale d’assurance vieillesse des travailleurs salariés,
— Office national des anciens combattants et victimes de la guerre,
— Agences financiéres de bassins.
Categories
1. National public bodies:
— universités (universities),
— écoles normales d’instituteurs (teacher training colleges).
2. Administrative bodies at regional, departmental and local level:
— colleges (secondary schools),
— lycées (secondary schools),

— établissements publics hospitaliers (public hospitals),

offices publics d’habitations a loyer modéré (OPHLM) (public offices for low-cost housing).



3. Groupings of territorial authorities:

syndicats de communes (associations of local authorities),
— districts (districts),
— communautés urbaines (municipalities),

— institutions interdépartementales et interrégionales (institutions common to more than one Département
and interregional institutions).

VII. IRELAND

Bodies

— Shannon Free Airport Development Company Ltd,

— Local Government Computer Services Board,

— Local Government Staff Negotiations Board,

— Coras Trachtala (Irish Export Board),

— Industrial Development Authority,

— Irish Goods Council (Promotion of Irish Goods),

— Coras Beostoic agus Feola (CBF) (Irish Meat Board),
- Bord Falite Eireann (Irish Tourism Board),

- Udarés na Gaeltachta (Development Authority for Gaeltacht Regions),
— An Bord Pleanéla (Irish Planning Board).

Categories

— Third Level Educational Bodies of a Public Character,

— National Training, Cultural or Research Agencies,

— Hospital Boards of a Public Character,

— National Health & Social Agencies of a Public Character,
— Central & Regional Fishery Boards.

VIII. ITALY

Bodies

— Agenzia per la promozione dello sviluppo nel Mezzogiorno.

Categories
— Enti portuali e aeroportuali (port and airport authorities),
— Consorzi per le opere idrauliche (consortia for water engineering works),

— Le universita statali, gli istituti universitari statali, i consorzi per i lavori interessanti le universita (State
universities, State university institutes, consortia for university development work),

— Gli istituti superiori scientifici e culturali, gli osservatori astronomici, astrofisici, geofisici o vulcanologici
(higher scientific and cultural institutes, astronomical, astrophysical, geophysical or vulcanological
observatories),

— Enti di ricerca e sperimentazione (organizations conducting research and experimental work),

— Le istituzioni pubbliche di assistenza e di beneficenza (public welfare and benevolent institutions),



Enti che gestiscono forme obbligatorie di previdenza e di assistenza (agencies administering compulsory
social security and welfare schemes),

Consorzi di bonifica (land reclamation consortia),

Enti di sviluppo o di irrigazione (development or irrigation agencies),

Consorzi per le aree industriali (associations for industrial areas),

Comunita montane (groupings of municipalities in mountain areas),

Enti preposti a servizi di pubblico interesse (organizations providing services in the public interest),

Enti pubblici preposti ad attivita di spettacolo, sportive, turistiche e del tempo libero (public bodies
engaged in entertainment, sport, tourism and leisure activities),

Enti culturali e di promozione artistica (organizations promoting culture and artistic activities).

IX. LUXEMBOURG

Categories

Etablissements publics de I’Etat placés sous la surveillance d’un membre du gouvernement (public
establishments of the State placed under the supervision of a member of the Government),

Etablissements publics placés sous la surveillance des communes (public establishments placed under the
supervision of the communes),

Syndicats de communes créés en vertu de la loi du 14 février 1900 telle qu’elle a été modifiée par la suite
(associations of communes created under the law of 14 February 1900 as subsequently modified).

X. THE NETHERLANDS

Bodies

De Nederlandse Centrale Organisatie voor Toegepast Natuurwetenschappelijk Onderzoek (TNO) en de
daaronder ressorterende organisaties.

Categories

De waterschappen (administration of water engineering works),

De instellingen van wetenschappelijk onderwijs vermeld in artikel 8 van de Wet op het Wetenschappelijk
Onderwijs (1985), de academische ziekenhuizen (Institutions for scientific education, as listed in Article 8 of
the Scientific Education Act (1985), teaching hospitals).

XI. PORTUGAL

Categories

Estabelecimentos publicos de ensino, investigagdo cientifica e saude (public establishments for education,
scientific research and health),

Institutos publicos sem caracter comercial ou industrial (public institutions without commercial or industrial
character),

Fundagdes publicas (public foundations),

Administragdes gerais e juntas auténomas (general administration bodies and independent councils).

XII. THE UNITED KINGDOM



Bodies

— Central Blood Laboratories Authority,

— Design Council,

— Health and Safety Executive,

— National Research Development Corporation,
— Public Health Laboratory Services Board,

— Advisory, Conciliation and Arbitration Service,
— Commission for the New Towns,

— Development Board For Rural Wales,

— English Industrial Estates Corporation,

— National Rivers Authority,

— Northern Ireland Housing Executive,

— Scottish Enterprise,

— Scottish Homes,

— Welsh Development Agency.

Categories

— Universities and polytechnics, maintained schools and colleges,
— National Museums and Galleries,

— Research Councils,

— Fire Authorities,

— National Health Service Authorities,

— Police Authorities,

— New Town Development Corporations,

— Urban Development Corporations.

XIII. AUSTRIA

All bodies subject to budgetary supervision by the “Rechnungshof” (audit authority) not having an
industrial or commercial character.

XIV. FINLAND

Public or publicly controlled entities or undertakings not having an industrial or commercial character.

XV. SWEDEN

All non-commercial bodies whose procurement is subject to supervision by the National Board for Public
Procurement.
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ANNEX II

LIST OF CONTRACTING AUTHORITIES SUBJECT TO THE GATT AGREEMENT
ON GOVERNMENT PROCUREMENT

BELGIUM

A. L'Etat, exception faite pour les marchés passés dans
le cadre de coopération au développement qui, en vertu
d'accords internationaux conclus avec des pays tiers et
se rapportant a la passation de marchés, sont soumis a
d'autres  dispositions, incompatibles  avec les
dispositions du présent arrété ('):

- la Régie des postes (%),

- la Régie des batiments,

- le Fonds des routes,

B. Le Fonds général des batiments scolaires de I'Etat

Le Fonds de construction d'institutions hospitaliéres et
médico-sociales

La Société nationale terrienne
L'Office national de sécurité sociale

L'Institut  national  d'assurances
travailleurs indépendants

sociales  pour

L'Institut national d'assurance maladie-invalidité

L'Institut national de crédit agricole

L'Office national des pensions

L'Office central de crédit hypothécaire

L'Office national du ducroire

La Caisse auxiliaire d'assurance maladie-invalidité
Le Fonds des maladies professionnelles

La Caisse nationale de crédit professionnel

L'Office national des débouchés agricoles et horticoles

L'Office national du lait et de ses dérivés
L'Office national de I'emploi

La Régie des voies aériennes

(") Non-warlike materials contained in Annex II.

(2) Postal business only.

De Staat, met uitzondering van de opdrachten inzake
ontwikkelingssamenwerking die, krachtens
internationale overeenkomsten met derde landen
inzake het plaatsen van opdrachten, andere bepalingen
behelzen die niet verenigbaar zijn met de bepalingen
van dit besluit ('):

- de Regie der Posterijen (%);
- de Regie der Gebouwen;

- het Wegenfonds

Het Algemeen Gebouwenfonds voor de rijksscholen

Het Fonds voor de bouw van ziekenhuizen en medis
sociale inrichtingen

De Nationale Landmaatschappij
De Rijksdienst voor sociale zekerheid

Het Rijksinstituut voor de sociale verzekeringen der
zelfstandigen

Het Rijksinstituut
invaliditeitsverzekering

voor ziekte- en

Het Nationaal Instituut voor landbouwkrediet

De Rijksdienst voor pensioenen

Het Centraal Bureau voor hypothecair krediet

De Nationale Delcrederedienst

De Hulpkas voor ziekte- en invaliditeitsverzekering
Het Fonds voor de beroepsziekten

De Nationale Kas voor beroepskrediet

De Nationale Dienst
tuinbouwprodukten

voor afzet van land- en

De Nationale Zuiveldienst
De Rijksdienst voor arbeidsvoorziening

De Regie der Luchtwegen




DENMARK

1. Statsministeriet - to departementer
2. Arbejdsministeriet - fem direktorater og institutioner

3. Udenrigsministeriet
(tre departementer)

4. Boligministeriet - fem direktorater og institutioner
5. Energiministeriet - ét direktorat og Forsegsanlaeg Rise
6. Finansministeriet - fire direktorater og institutioner inklusive Direktoratet
for

(to departementer) Statens Indkeb

- fem andre institutioner

7. Ministeriet for Skatter og Afgifter - fem direktorater og institutioner

(to departementer)
8. Fiskeriministeriet - fire institutioner
9. Industriministeriet - ni direktorater og institutioner

(Fulde navn: Ministeriet for Industri,
Handel, Handv®rk og Skibsfart)

10. Indenrigsministeriet - Civilforsvarsstyrelsen
- ét direktoratet
11. Justitsministeriet - Rigspolitichefen
- fem andre direktorater og institutioner
12. Kirkeministeriet
13. Landbrugsministeriet - 19 direktorater og institutioner
14. Miljeministeriet - fem direktorater

15. Kultur- og Kommunikationsministeriet (') - tre direktorater og adskillige statsejede museer og hgjere
uddannelsesinstitutioner

16. Socialministeriet - fire direktorater
17. Undervisningsministeriet - seks direktorater
- 12 universiteter og andre hejere I®reanstalter

18. @konomiministeriet
(tre departementer)

19. Ministeriet for Offentlige Arbejder (%) - statshavne og statslufthavne
- fire direktorater og adskillige institutioner
20. Forsvarsministeriet ()

21. Sundhedsministeriet - adskillige institutioner inklusive Statens Seruminstitut og
Rigshospitalet

(]) With the exception of telecommunications services of the ‘Post- og Telegrafv®senet’.
(2) With the exception of the ‘Danske Statsbaner’.
(*) Non-warlike materials contained in Annex II.
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11.
12.
13.
14.
15.
16.
17.

FEDERAL REPUBLIC OF GERMANY

. Auswirtiges Amt

. Bundesministerium fiir Arbeit und Sozialordnung

. Bundesministerium fiir Bildung und Wissenschaft

. Bundesministerium fiir Erndhrung, Landwirtschaft und Forsten
. Bundesministerium der Finanzen

. Bundesministerium fiir Forschung und Technologie

. Bundesministerium des Inneren (nur ziviles Material)

. Bundesministerium fiir Gesundheit

. Bundesministerium fiir Frauen und Jugend

. Bundesministerium fiir Familie und Senioren

Bundesministerium der Justiz

Bundesministerium fiir Raumordnung, Bauwesen und Stidtebau
Bundesministerium fiir Post- und Telekommunikation (')
Bundesministerium fiir Wirtschaft

Bundesministerium fiir wirtschaftliche Zusammenarbeit
Bundesministerium der Verteidigung (%)

Bundesministerium fiir Umwelt, Naturschutz und Reaktorsicherheit

NB: According to existing national obligations, the entities contained in this list must, in conformity with

special procedures, award contracts to certain groups in order to remove dificulties caused by the last war.

(]) With the exception of telecommunications equipment.

(2) Non-warlike materials contained in Annex II.



FRANCE
1. Main purchasing entities

A. General budget
- Premier ministre
- Ministére d'Etat, ministére de I'éducation nationale, de la jeunesse et des sports
- Ministére d'Etat, ministére de 1'économie, des finances et du budget
- Ministére d'Etat, ministére de 1'équipement, du logement, des transports et de la mer
- Ministére d'Etat, ministére des affaires étrangéres
- Ministére de la justice
- Ministére de la défense (')
- Ministére de l'intérieur et de la centralisation
- Ministére de l'industrie et de 'aménagement du territoire
- Ministere des affaires européennes
- Ministére d'Etat, ministére de la fonction publique et des réformes administratives
- Ministére du travail, de I'emploi et de la formation professionnelle
- Ministére de la coopération et du développement
- Ministere de la culture, de la communication, des grands travaux et du bicentenaire
- Ministére des départements et territoires d'outre-mer
- Ministere de l'agriculture et de la forét
- Ministére des postes, des télécommunications et de I'espace (%)
- Ministére chargé des relations avec le Parlement
- Ministere de la solidarité, de la santé et de la protection sociale
- Ministére de la recherche et de la technologie
- Ministére du commerce extérieur

- Ministére délégué auprés du ministére d'Etat, ministére de 1'économie, des finances et du budget, chargé du
budget

- Ministére délégué auprés du ministére d'Etat, ministére des affaires étrangéres, chargé de la francophonie
- Ministére délégué auprés du ministére d'Etat, ministére des affaires étrangéres

- Ministére délégué auprés du ministére de l'industrie et de l'aménagement du territoire, chargé de
I'aménagement du territoire et des reconversions

- Ministere délégué aupreés du ministere de I'industrie et de I'aménagement du territoire, chargé du commerce et
de l'artisanat

- Ministére délégué auprés du ministére de l'industrie et de I'aménagement du territoire, chargé du tourisme

- Ministere délégué aupres du ministere de 1'équipement, du logement, des transports et de la mer, chargé de la
mer

- Ministére délégué auprés du ministére de la culture, de la communication, des grands travaux et du
bicentenaire, chargé de la communication

- Ministére délégué auprés du ministére de la solidarité, de la santé et de la protection sociale, chargé des
personnes agées

(l) Non-warlike materials contained in Annex II.

(2) Postal business only.



- Secrétariat d'Etat chargé des droits des femmes

- Secrétariat d'Etat chargé des anciens combattants et des victimes de guerre

- Secrétariat d'Etat chargé de la prévention des risques technologiques et naturels majeurs
- Secrétariat d'Etat auprés du premier ministre, chargé du plan

- Secrétariat d'Etat auprés du premier ministre, chargé de l'environnement

- Secrétariat d'Etat auprés du premier ministre

- Secrétariat d'Etat auprés du premier ministre, chargé de I'action humanitaire

- Secrétariat d'Etat auprés du ministére d'Etat, ministére de 1'éducation nationale, de la jeunesse et des sports,
chargé de l'enseignement technique

- Secrétariat d'Etat auprés du ministére d'Etat, ministére de 1'éducation nationale, de la jeunesse et des sports,
chargé de la jeunesse et des sports

- Secrétariat d'Etat auprés du ministére d'Etat, ministére de 1'économie, des finances et du budget, chargé de la
consommation

- Secrétariat d'Etat auprés du ministére des affaires étrangéres, chargé des relations culturelles internationales
- Secrétariat d'Etat auprés du ministére de l'intérieur, chargé des collectivités territoriales

- Secrétariat d'Etat auprés du ministére de I'équipement, du logement, des transports et de la mer, chargé des
transports routiers et fluviaux

- Secrétariat d'Etat auprés du ministére du travail, de I'emploi et de la formation professionnelle, chargé de la
formation professionnelle

- Secrétariat d'Etat auprés du ministére de la culture, de la communication, des grands travaux et du
bicentenaire, chargé des grands travaux

- Secrétariat d'Etat auprés du ministére de la solidarité, de la santé et de la protection sociale, chargé de la
famille

- Secrétariat d'Etat auprés du ministére de la solidarité, de la santé et de la protection sociale, chargé des
handicapés et des accidentés de la vie

B. Budget Annex

In particular:

- Imprimerie nationale

C. Special Treasury accounts

In particular:

- Fonds forestier national
- Soutien financier de l'industrie cinématographique et de l'industrie des programmes audiovisuels
- Fonds national d'aménagement foncier et d'urbanisme

- Caisse autonome de la reconstruction
2. National administrative public bodies

- Académie de France a Rome

- Académie de marine

- Académie des sciences d'outre-mer

- Agence centrale des organismes de sécurité sociale (ACOSS)

- Agences financiéres de bassins

- Agence nationale pour l'amélioration des conditions de travail (ANACT)
- Agence nationale pour I'amélioration de 1'habitat (ANAH)

- Agence nationale pour l'emploi (ANPE)



- Agence nationale pour l'indemnisation des frangais d'outre-mer (ANIFOM)

- Assemblée permanente des chambres d'agriculture (APCA)

- Bibliothéque nationale

- Bibliothéque nationale et universitaire de Strasbourg

- Bureau d'études des postes et télécommunications d'outre-mer (BEPTOM)

- Caisse d'aide a 1'équipement des collectivités locales (CAECL)

- Caisse des dépots et consignations

- Caisse nationale des allocations familiales (CNAF)

- Caisse nationale d'assurance maladie des travailleurs salariés (CNAM)

- Caisse nationale d'assurance vieillesse des travailleurs salariés (CNAVTYS)

- Caisse nationale des autoroutes (CNA)

- Caisse nationale militaire de sécurité sociale (CNMSS)

- Caisse nationale des monuments historiques et des sites

- Caisse nationale des télécommunications(’)

- Caisse de garantie du logement social

- Casa de Velasquez

- Centre d'enseignement zootechnique de Rambouillet

- Centre d'é¢tudes du milieu et de pédagogie appliquée du ministére de l'agriculture

- Centre d'études supérieures de sécurité sociale

- Centres de formation professionnelle agricole

- Centre national d'art et de culture Georges Pompidou

- Centre national de la cinématographie francaise

- Centre national d'études et de formation pour I'enfance inadaptée

- Centre national d'études et d'expérimentation du machinisme agricole, du génie rural, des eaux et des foréts
- Centre national et de formation pour l'adaptation scolaire et 'éducation spécialisée (CNEFASES)
- Centre national de formation et de perfectionnement des professeurs d'enseignement ménager agricole
- Centre national des lettres

- Centre national de documentation pédagogique

- Centre national des oeuvres universitaires et scolaires (CNOUS)

- Centre national d'opthalmologie des quinze-vingts

- Centre national de préparation au professorat de travaux manuels éducatifs et d'enseignement ménager
- Centre national de promotion rurale de Marmilhat

- Centre national de la recherche scientifique (CNRS)

- Centre régional d'éducation populaire d'fle-de-France

- Centres d'éducation populaire et de sport (CREPS)

- Centres régionaux des oeuvres universitaires (CROUS)

- Centres régionaux de la propriété foresticre

- Centre de sécurité sociale des travailleurs migrants

- Chancelleries des universités

- Colléges d'Etat

(]) Postal business only.



- Commission des opérations de bourse

- Conseil supérieur de la péche

- Conservatoire de l'espace littoral et des rivages lacustres

- Conservatoire national des arts et métiers

- Conservatoire national supérieur de musique

- Conservatoire national supérieur d'art dramatique

- Domaine de Pompadour

- Ecole centrale - Lyon

- Ecole centrale des arts et manufactures

- Ecole francaise d'archéologie d'Athénes

- Ecole francaise d'Extréme-Orient

- Ecole francaise de Rome

- Ecole des hautes études en sciences sociales

- Ecole nationale d'administration

- Ecole nationale de l'aviation civile (ENAC)

- Ecole nationale des Chartes

- Ecole nationale d'équitation

- Ecole nationale du génie rural, des eaux et foréts (ENGREF)

- Ecoles nationales d'ingénieurs

- Ecole nationale d'ingénieurs des techniques et industries agricoles et alimentaires
- Ecoles nationales d'ingénieurs des travaux agricoles

- Ecole nationale d'ingénieurs des travaux ruraux et des techniques sanitaires
- Ecole nationale d'ingénieurs des travaux des eaux et foréts (ENITEF)

- Ecole nationale de la magistrature

- Ecoles nationales de la marine marchande

- Ecole nationale de la santé publique (ENSP)

- Ecole nationale de ski et d'alpinisme

- Ecole nationale supérieure agronomique - Montpellier

- Ecole nationale supérieure agronomique - Rennes

- Ecole nationale supérieure des arts décoratifs

- Ecole nationale supérieure des arts et industries - Strasbourg

- Ecole nationale supérieure des arts et industries textiles - Roubaix

- Ecoles nationales supérieures d'arts et métiers

- Ecole nationale supérieure des beaux-arts

- Ecole nationale supérieure des bibliothécaires

- Ecole nationale supérieure de céramique industrielle

- Ecole nationale supérieure de 1'électronique et de ses applications (ENSEA)
- Ecole nationale supérieure d'horticulture

- Ecole nationale supérieure des industries agricoles alimentaires

- Ecole nationale supérieure du paysage (rattachée a I'Ecole nationale supérieure d'horticulture)
- Ecole nationale supérieure des sciences agronomiques appliquées (ENSSA)

- Ecoles nationales vétérinaires



- Ecole nationale de voile

Ecoles normales d'instituteurs et d'institutrices

- Ecoles normales nationales d'apprentissage

- Ecoles normales supérieures

Ecole polytechnique

- Ecole technique professionnelle agricole et forestiére de Meymac (Corréze)
- Ecole de sylviculture - Crogny (Aube)

- Ecole de viticulture et d'Onologie de la Tour Blanche (Gironde)

- Ecole de viticulture - Avize (Marne)

- Etablissement national de convalescents de Saint-Maurice

- Etablissement national des invalides de la marine (ENIM)

- Etablissement national de bienfaisance Koenigs-Wazter

- Fondation Carnegie

Fondations Singer-Polignac
- Fonds d'action sociale pour les travailleurs immigrés et leurs familles

- Hopital-hospice national Dufresne-Sommeiller

Institut de 1'¢levage et de médecine vétérinaire des pays tropicaux (IEMVPT)

Institut frangais d'archéologie orientale du Caire

Institut géographique national

Institut industriel du Nord

Institut international d'administration publique (ITAP)

Institut national agronomique de Paris-Grignon

Institut national des appellations d'origine des vins et eaux-de-vie (INAOVEV)
- Institut national d'astronomie et de géophysique (INAG)

- Institut national de la consommation (INC)

Institut national d'éducation populaire (INEP)

Institut national d'études démographiques (INED)

- Institut national des jeunes aveugles - Paris

- Institut national des jeunes sourds - Bordeaux

- Institut national des jeunes sourds - Chambéry

- Institut national des jeunes sourds - Metz

- Institut national des jeunes sourds - Paris

- Institut national de physique nucléaire et de physique des particules (I.N2.P3)
- Institut national de promotion supérieure agricole

- Institut national de la propriété industrielle

- Institut national de la recherche agronomique (INRA)

- Institut national de recherche pédagogique (INRP)

Institut national de la santé et de la recherche médicale (INSERM)

Institut national des sports

Instituts nationaux polytechniques

Instituts nationaux des sciences appliquées

- Institut national supérieur de chimie industrielle de Rouen



- Institut national de recherche en informatique et en automatique (INRIA)

- Institut national de recherche sur les transports et leur sécurité (INRETS)

- Instituts régionaux d'administration

- Institut supérieur des matériaux et de la construction mécanique de Saint-Ouen
- Lycées d'Etat

- Musée de l'armée

- Musée Gustave Moreau

- Musée de la marine

- Musée national J.J. Henner

- Musée national de la Légion d'honneur

- Musée de la poste

- Muséum national d'histoire naturelle

- Musée Auguste Rodin

- Observatoire de Paris

- Office de coopération et d'accueil universitaire

- Office frangais de protection des réfugiés et apatrides

- Office national des anciens combattants

- Office national de la chasse

- Office national d'information sur les enseignements et les professions (ONISEP)
- Office national d'immigration (ONI)

- ORSTOM - Institut frangais de recherche scientifique pour le développement en coopération
- Office universitaire et culturel frangais pour 1'Algérie

- Palais de la découverte

- Parcs nationaux

- Réunion des musées nationaux

- Syndicat des transports parisiens

- Thermes nationaux - Aix-les-Bains

- Universités

3. Other national public bodies

- Union des groupements d'achats publics (UGAP)



IRELAND
1. Main purchasing entities
- Office of Public Works
2. Other departments

- President's Establishment

- Houses of the Oireachtas (Parliament)

- Department of the Taoiseach (Prime Minister)
- Central Statistics Office

- Department of the Gaeltacht (Irish-speaking areas)
- National Gallery of Ireland

- Department of Finance

- State Laboratory

- Office of the Comptroller and Auditor General
- Office of the Attorney general

- Office of the Director of Public Prosecutions
- Valuation Office

- Civil Service Commission

- Office of the Ombudsman

- Office of the Revenue Commissioners

- Department of Justice

- Commissioners of Charitable Donations and Bequests for Ireland
- Department of the Environment

- Department of Education

- Department of the Marine

- Department of Agriculture and Food

- Department of Labour

- Department of Industry and Commerce

- Department of Tourism and Transport

- Department of Communications

- Department of Defence (')

- Department of Foreign Affairs

- Department of Social Welfare

- Department of Health

- Department of Energy

(l) Non-warlike materials contained in Annex II.



ITALY

. Ministero del tesoro (')

. Ministero delle finanze (%)

. Ministero di grazia e giustizia

. Ministero degli affari esteri

. Ministero della pubblica istruzione
. Ministero dell'interno

. Ministero dei lavori pubblici

. Ministero dell'agricoltura e delle foreste

O ®© 9 o L B W N =

. Ministero dell'industria, del commercio e dell'artigianato
10. Ministero del lavoro e della previdenza sociale

11. Ministero della sanita

12. Ministero per i beni culturali e ambientali

13. Ministero della difesa (*)

14. Ministero del bilancio e della programmazione economica
15. Ministero delle partecipazioni statali

16. Ministero del turismo e dello spettacolo

17. Ministero del commercio con l'estero

18. Ministero delle poste e delle telecomunicazioni (*)

19. Ministero dell'ambiente

20. Ministero dell'universita e della ricerca scientifica e tecnologica

NB:  This Agreement shall not prevent the implementation of provisions contained in Italian Law No 835 of
6 October 1950 (Official Gazette No 245 of 24 October 1950 of the Italian Republic) and in modifications
thereto in force on the date on which this Agreement is adopted.

(l) Acting as the central purchasing entity for most of the other Ministries or entities.
(2) Not including purchases made by the tobacco and salt monopolies.

(3) Non-warlike materials contained in Annex II.

(4) Postal business only.



LUXEMBOURG

1. Ministére d'Etat: service central des imprimés et des fournitures de I'Etat

2. Ministére de l'agriculture: administration des services techniques de l'agriculture

3. Ministére de 1'éducation nationale: lycées d'enseignement secondaire et d'enseignement secondaire technique
4. Ministére de la famille et de la solidarité sociale: maisons de retraite

5. Ministére de la force publique: armée (') - gendarmerie - police

6. Ministére de la justice: établissements pénitentiaires

7. Ministére de la santé publique: hopital neuropsychiatrique

8. Ministere des travaux publics: batiments publics - ponts et chaussées

9. Ministére des communications: postes et télécommunications A
10. Ministére de 1'énergie: centrales électriques de la Haute- et de la Basse-Sire

11. Ministére de I'environnement: commissariat général a la protection des eaux

(') Non-warlike materials contained in Annex II.

(2) Postal business only.



THE NETHERLANDS

A. Ministries and central government bodies

. Ministerie van Algemene Zaken

. Ministerie van Buitenlandse Zaken

. Ministerie van Justitie

. Ministerie van Binnenlandse Zaken
. Ministerie van Financién

. Ministerie van Economische Zaken

. Ministerie van Onderwijs en Wetenschappen

[ I e R R N A

. Ministerie van Volkshuisvesting, Ruimtelijke Ordening en Milieubeheer

Nel

. Ministerie van Verkeer en Waterstaat

—
(=]

. Ministerie van Landbouw, Natuurbeheer en Visserij

—
—

. Ministerie van Sociale Zaken en Werkgelegenheid

—
N

. Ministerie van Welzijn, Volksgezondheid en Cultuur

—_
w

. Kabinet voor Nederlands Antilliaanse en Arubaanse Zaken

—_—
N

. Hogere Colleges van Staat

B. Central procurement offices

Entities listed above under A generally make their own specific purchases; other general purchases are
effected through the entities listed below:

1. Directoraat-generaal Rijkswaterstaat
2. Directoraat-generaal voor de Koninklijke Landmacht (")
3. Directoraat-generaal voor de Koninklijke Luchtmacht (")

4. Directoraat-generaal voor de Koninklijke Marine (')

(") Non-warlike materials contained in Annex II.



UNITED KINGDOM

Cabinet Office
Civil Service College
Civil Service Commission
Civil Service Occupational Health Service
Office of the Minister for the Civil Service
Parliamentary Counsel Office

Central Office of Information
Charity Commission

Crown Prosecution Service
Crown Estate Commissioners
Customs and Excise Department
Department for National Savings

Department of Education and Science
University Grants Committee

Department of Employment

Employment Appeals Tribunal
Industrial Tribunals
Office of Manpower Economics

Department of Energy

Department of Health
Central Council for Education and Training in Social Work
Dental Estimates Board
English National Board for Nursing, Midwifery and Health Visitors
Medical Boards and Examining Medical Officers (War Pensions)
National Health Service Authorities
Prescriptions Pricing Authority
Public Health Laboratory Service Board
Regional Medical Service
United Kingdom Central Council for Nursing, Midwifery and Health Visiting

Department of Social Security
Attendance Allowance Board
Occupational Pensions Board
Social Security Advisory Committee
Supplementary Benefits Appeal Tribunals

Department of the Environment
Building Research Establishment
Commons Commissioners
Countryside Commission
Fire Research Station (Boreham Wood)
Historic Buildings and Monuments Commission
Local Valuation Panels
Property Services Agency
Rent Assessment Panels
Royal Commission on Environmental Pollution
Royal Commission on Historical Monuments of England
Royal Fine Art Commission (England)

Department of the Procurator General and Treasury Solicitor
Legal Secretariat to the Law Officers

Department of Trade and Industry
Laboratory of the Government Chemist



National Physical Laboratory

Warren Spring Laboratory

National Weights and Measures Laboratory

Domestic Coal Consumers' Council

Electricity Consultative Councils for England and Wales
Gas Consumers' Council

Transport Users Consultative Committee

Monopolies and Mergers Commission

Patent Office

Department of Transport
Coastguard Services
Transport and Road Research Laboratory
Transport Tribunal

Export Credits Guarantee Department

Foreign and Commonwealth Office
Government Communications Headquarters
Wilton Park Conference Centre

Government Actuary's Department

Home Office
Boundary Commission for England
Gaming Board for Great Britain
Inspectors of Constabulary
Parole Board and Local Review Committees

House of Commons

House of Lords

Inland Revenue, Board of

Intervention Board for Agricultural Produce

Lord Chancellor's Department
Council on Tribunals
County Courts (England and Wales)
Immigration Appellate Authorities
Immigration Adjudicators
Immigration Appeals Tribunal
Judge Advocate-General and Judge Advocate of the Fleet
Lands Tribunal
Law Commission
Legal Aid Fund (England and Wales)
Pensions Appeals Tribunals
Public Trustee Office
Office of the Social Security Commissioners
Special Commissioners for Income Tax (England and Wales)
Supreme Court (England and Wales)
Court of Appeal: Civil and Criminal Divisions
Courts Martial Appeal Court
Crown Court
High Court
Value Added Tax Tribunals

Ministry of Agriculture, Fisheries and Food
Advisory Services
Agricultural Development and Advisory Service
Agricultural Dwelling House Advisory Committees
Agricultural Land Tribunals
Agricultural Science Laboratories
Agricultural Wages Board and Committees



Plant Variety Rights Office
Royal Botanic Gardens, Kew

Ministry of Defence (')
Meteorological Office
Procurement Executive

National Audit Office
National Investment Loans Office

Northern Ireland Court Service
Coroners Courts
County Courts
Crown Courts
Enforcement of Judgements Office
Legal Aid Fund
Magistrates Court
Pensions Appeals Tribunals
Supreme Court of Judicature and Courts of Criminal Appeal

Northern Ireland, Department of Agriculture

Northern Ireland, Department for Economic Development
Northern Ireland, Department of Education

Northern Ireland, Department of the Environment

Northern Ireland, Department of Finance and Personnel
Northern Ireland, Department of Health and Social Services

Northern Ireland Office
Crown Solicitor's Office
Department of the Director of Public Prosecutions for Northern Ireland
Northern Ireland Forensic Science Laboratory
Office of Chief Electoral Officer for Northern Ireland
Police Authority for Northern Ireland
Probation Board for Northern Ireland
State Pathologist Service

Office of Arts and Libraries
British Library
British Museum
British Museum (Natural History)
Imperial War Museum
Museums and Galleries Commission
National Gallery
National Maritime Museum
National Portrait Gallery
Science Museum
Tate Gallery
Victoria and Albert Museum
Wallace Collection

(') Non-warlike materials contained in Annex II.



Office of Fair Trading

Office of Population Censuses and Surveys
National Health Service Central Register

Office of the Parliamentary Commissioner for Administration and Health
Service Commissioners

Overseas Development Administration
Overseas Development and National Research Institute

Paymaster General's Office

Postal Business of the Post Office

Privy Council Office

Public Record Office

Registry of Friendly Societies

Royal Commission on Historical Manuscripts
Royal Hospital, Chelsea

Royal Mint

Scotland, Crown Office and Procurator
Fiscal Service

Scotland, Department of the Registers of Scotland

Scotland, General Register Office

National Health Service Central Register
Scotland, Lord Advocate's Department
Scotland, Queen's and Lord Treasurer's Remembrancer
Scottish Courts Administration

Accountant of Court's Office

Court of Justiciary

Court of Session

Lands Tribunal for Scotland

Pensions Appeal Tribunals

Scottish Land Court

Scottish Law Commission

Sherriff Courts

Social Security Commissioners' Office

Scottish Office
Central Services
Department of Agriculture and Fisheries for Scotland
Artificial Insemination Service
Crofters Commission
Red Deer Commission
Royal Botanic Garden, Edinburgh
Industry Department for Scotland
Scottish Electricity Consultative Councils
Scottish Development Department
Rent Assessment Panel and Committees
Royal Commission on the Ancient and Historical Monuments of Scotland
Royal Fine Art Commission for Scotland
Scottish Education Department
National Galleries of Scotland
National Library of Scotland
National Museums of Scotland

Scottish and Health Departments
HM Inspectorate of Constabulary
Local Health Councils

Mental Welfare Commission for Scotland
Natinnal Raard far Nnrcina Midwifaru and Haalth Vicitina far Qentland



Scottish Antibody Production Unit

Scottish Council for Postgraduate Medical Education
Scottish Crime Squad

Scottish Criminal Record Office

Scottish Fire Service Training School

Scottish Health Boards

Scottish Health Service - Common Services Agency
Scottish Health Service Planning Council

Scottish Police College

Scottish Record Office
HM Stationery Office

HM Treasury
Central Computer and Telecommunications Agency
Chessington Computer Centre
Civil Service Catering Organisation
National Economic Development Council
Rating of Government Property Department

Welsh Office
Ancient Monuments (Wales) Commission
Council for the Education and Training of Health Visitors
Local Government Boundary Commission for Wales
Local Valuation Panels and Courts
National Health Service Authorities
Rent Control Tribunals and Rent Assessment Panels and Committees
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SPAIN

. Ministerio de Asuntos Exteriores

. Ministerio de Justicia

. Ministerio de Defensa (')

. Ministerio de Economia y Hacienda

. Ministerio del Interior

Ministerio de Obras Publicas y Transportes

Ministerio de Educacion y Ciencia

. Ministerio de Trabajo y Seguridad Social

. Ministerio de Industria, Comercio y Turismo

. Ministerio de Agricultura, Pesca y Alimentacion

. Ministerio para las Administraciones Publicas

. Ministerio de Cultura

. Ministerio de Relaciones con las Cortes y de la Secretaria del Gobierno
. Ministerio de Sanidad y Consumo

. Ministerio de Asuntos Sociales

. Ministerio del Portavoz del Gobierno

(l) Non-warlike materials contained in Annex II.



PORTUGAL

Presidéncia do Conselho de Ministros
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Nel

10.
11.
12.
13.
14.
15.

. Auditoria Juridica da Presidéncia do Conselho de Ministros
. Centro de Estudos e Formagdo Autarquica

. Centro de Estudos Técnicos e Apoio Legislativo

. Centro de Gestdo da Rede Informatica do Governo

. Conselho Nacional de Planeamento Civil de Emergéncia

. Conselho Permanente de Concertagdo Social

. Departamento de Formagdo e Aperfeicoamento Profissional

. Gabinete de Macau

. Gabinete do Servigo Civico dos Objectores de Consciéncia

Instituto da Juventude

Instituto Nacional de Administragao

Secretaria-Geral da Presidéncia do Conselho de Ministros
Secretariado para a Modernizagdo Administrativa

Servigo Nacional de Protecgdo Civil

Servigos Sociais da Presidéncia do Conselho de Ministros

Ministério da Administracdo Interna

1.

1
1

Direcgdo-Geral de Viagdo

2. Gabinete de Estudos e Planeamento de Instala¢Ges
3. Governos Civis

4. Guarda Fiscal

5. Guarda Nacional Republicana

6.
7
8
9
0.
1.

Policia de Seguranca Publica

. Secretaria-Geral
. Secretariado Técnico dos Assuntos para o Processo Eleitoral

. Servigo de Estrangeiros e Fronteiras

Servico de Informagéo e Seguranga

Servigo Nacional de Bombeiros

Ministério da Agricultura

1.

. Direc¢@o-Geral da Hidraulica e Engenharia Agricola

© ®© 9 O L A W

Agéncia do Controlo das Ajudas Comunitarias ao Sector do Azeite

. Direc¢do-Geral da Pecuaria

. Direcgdo-Geral das Florestas

. Direcgao-Geral de Planeamento e Agricultura

. Direc¢@o-Geral dos Mercados Agricolas e da Industria Agro-alimentar
. Direcg¢do Regional de Agricultura da Beira Interior

. Direc¢@o Regional de Agricultura da Beira Litoral

. Direcg@o Regional de Agricultura de Entre Douro e Minho



10. Direccdo Regional de Agricultura de Tras-os-Montes
11. Direc¢do Regional de Agricultura do Alentejo

12. Direcgdo Regional de Agricultura do Algarve

13. Direc¢do Regional de Agricultura do Ribatejo e Oeste
14. Gabinete para os Assuntos Agricolas Comunitarios

15. Inspeccdo Geral e Auditoria de Gestdo

16. Instituto da Vinha e do Vinho

17. Instituto de Qualidade Alimentar

18. Instituto Nacional de Investigagdo Agraria

19. Instituto Regulador Orientador dos Mercados Agricolas
20. Obra Social - Secretaria Geral

21. Rede de Informagdo de Contabilidades Agricolas

22. Secretaria Geral

23. IFADAP - Instituto Financeiro de Apoio ao Desenvolvimento da Agricultura e Pescas

24. INGA - Instituto Nacional de Intervencdo e Garantia Agricola

Ministério do Ambiente e Recursos Naturais
1. Direcc¢do-Geral da Qualidade do Ambiente
. Direcg@o-Geral dos Recursos Naturais
. Gabinete dos Assuntos Europeus

. Gabinete de Estudos e Planeamento

2
3
4
5. Gabinete de Protec¢do e Seguranca Nuclear
6. Instituto Nacional do Ambiente
7. Instituto Nacional de Defesa do Consumidor
8. Instituto Nacional de Meteorologia ¢ Geofisica
9. Secretaria-Geral
10. Servigo Nacional de Parques, Reservas e Conservagdo da Natureza
11. Gabinete do Saneamento Basico da Costa do Estoril
12. Delegagdes Regionais
13. Instituto Nacional da Agua

Ministério do Comércio e Turismo
1. Comissdo de Aplicagdo de Coimas em Matéria Economica
2. Direcc¢ao-Geral de Concorréncia e Precos
3. Direc¢ao-Geral de Inspec¢do Econdémica
4. Direc¢ao-Geral do Comércio Externo
5. Direc¢do-Geral do Comércio Interno
6. Direc¢dao-Geral do Turismo
7. Fundo de Turismo
8. Gabinete para os Assuntos Comunitarios
9. ICEP - Instituto do Comércio Externo de Portugal
10. Inspecgdo Geral de Jogos

11. Instituto de Promogdo Turistica



12. Instituto Nacional de Formagdo Turistica

13. Regides de turismo

14. Secretaria-Geral

15. ENATUR - Empresa Nacional de Turismo, EP

16. AGA - Administracio-Geral do Agticar e do Alcool, EP

Ministério da Defesa Nacional (1)
1. Estado-Maior General das Forgas Armadas
. Estado-Maior da Forga Aérea
. Comando Logistico-Administrativo da Forga Aérea
. Estado-Maior do Exército
. Estado-Maior da Armada
. Direc¢do-Geral do Material Naval

. Direcgdo das Infra-Estruturas Navais
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. Direcgdo de Abastecimento
9. Fabrica Nacional de Cordoaria
10. Hospital da Marinha
11. Arsenal do Alfeite
12. Instituto Hidrografico
13. Direcgdo-Geral de Armamento
14. Direccao-Geral de Pessoal e Infra-estruturas
15. Direc¢ao-Geral de Politica de Defesa Nacional
16. Instituto de Defesa Nacional

17. Secretaria-Geral

Ministério da Educacéao
1. Auditoria Juridica
. Direc¢ao-Geral da Administracdo Escolar
. Direcgdo-Geral da Extensdo Educativa
. Direc¢@o-Geral do Ensino Superior
. Direcg@o-Geral dos Desportos
. Direcgdo-Geral dos Ensinos Basico e Secundario

. Direcgdo Regional de Educagdo de Lisboa
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. Direcgdo Regional de Educagido do Algarve
9. Direc¢ao Regional de Educagdo do Centro
10. Direc¢do Regional de Educagdo do Norte
11. Direc¢ao Regional de Educagdo do Sul
12. Editorial do Ministério da Educagdo
13. Gabinete Coordenador do Ingresso no Ensino Superior
14. Gabinete de Estudos e Planeamento
15. Gabinete de Gestdo Financeira

16. Gabinete do Ensino Tecnoldgico, Artistico e Profissional

(") Non-warlike materials contained in Annex II.



17. Inspec¢do Geral de Educagao

18. Instituto de Cultura da Lingua Portuguesa
19. Instituto de Inovacdo Educacional

20. Instituto dos Assuntos Sociais da Educacdo

21. Secretaria-Geral

Ministério do Emprego e Seguranga Social
1. Auditoria Juridica
. Caixa Nacional de Seguros e Doengas Profissionais
. Caixas de Previdéncia Social
. Casa Pia de Lisboa
. Centro Nacional de Pensdes
. Centros Regionais de Seguranga Social

. Comissdo para a Igualdade e Direitos das Mulheres
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. Departamento de Estatistica
9. Departamento de Estudos e Planeamento
10. Departamento de Relagdes Internacionais e Convengdes da Seguranca Social
11. Departamento para Assuntos do Fundo Social Europeu
12. Departamento para os Assuntos Europeus ¢ Relagdes Externas
13. Direcgdo-Geral da Acgdo Social
14. Direc¢do-Geral da Familia
15. Direccdo-Geral das Relagdes de Trabalho
16. Direc¢do-Geral de Apoio Técnico a Gestao
17. Direc¢do-Geral de Higiene e Seguranca no Trabalho
18. Direc¢do-Geral do Emprego e Formagao Profissional
19. Direc¢@o-Geral dos Regimes de Seguranca Social
20. Fundo de Estabilizagdo Financeira da Seguranca Social
21. Inspeccdo Geral da Segurancga Social
22. Inspecgdo Geral do Trabalho
23. Instituto de Gestdo Financeira da Seguranga Social
24. Instituto do Emprego e Formagao Profissional
25. Instituto Nacional para o Aproveitamento dos Tempos Livres dos Trabalhadores
26. Secretaria-Geral
27. Secretariado Nacional de Reabilitagdo
28. Servigos Sociais do MESS

29. Santa Casa da Misericordia de Lisboa

Ministério das Finangas
1. ADSE - Direc¢do-Geral de Protec¢do aos Funcionarios e Agentes da Administragdo Publica
2. Auditoria Juridica
3. Direc¢do-Geral da Administracdo Publica
4. Direcg@o-Geral da Contabilidade Publica ¢ Intendéncia Geral do Orgamento
5. Direc¢do-Geral da Junta de Crédito Publico



6. Direc¢ao-Geral das Alfandegas
7. Direcgdo-Geral das Contribui¢des e Impostos
8. Direc¢do-Geral do Patrimoénio do Estado
9. Direcc¢éo-Geral do Tesouro
10. Gabinete de Estudos Econdémicos
11. Gabinete dos Assuntos Europeus
12. GAFEEP - Gabinete para a analise do Financiamento do Estado e das Empresas Publicas
13. Inspecgdo Geral de Finangas
14. Instituto de Informatica
15. Junta de Crédito Publico
16. Secretaria-Geral

17. SOFE - Servigos Sociais do Ministério das Finangas

Ministério da Industria e Energia
1. Delegagdo Regional da Industria e Energia de Lisboa e Vale do Tejo
2. Delegacdo Regional da Industria e Energia do Alentejo
3. Delegag@o Regional da Industria e Energia do Algarve

. Delegacdo Regional da Industria e Energia do Centro

. Delegacdo Regional da Industria e Energia do Norte

. Direcg@o-Geral da Industria

. Direc¢ao-Geral da Energia
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. Direc¢do-Geral de Geologia e Minas
9. Gabinete de Estudos e Planeamento
10. Gabinete para a Pesquisa e Exploracdo do Petrdleo
11. Gabinete para os Assuntos Comunitarios
12. Instituto Nacional da Propriedade Industrial
13. Instituto Portugués da Qualidade
14. LNETI - Laboratério Nacional de Engenharia e Tecnologia Industrial

15. Secretaria-Geral

Ministério da Justica
1. Centro de Estudos Judiciarios
. Centro de Identificagéo Civil e Criminal
. Centros de Observagao ¢ Acgao Social
. Conselho Superior de Magistratura
. Conservatoéria dos Registos Centrais
. Direc¢ao-Geral dos Registos e Notariado

. Direc¢ao-Geral dos Servigos de Informatica
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. Direcg@o-Geral dos Servigos Judicidrios

9. Direcgdo-Geral dos Servigos Prisionais
10. Direc¢ao-Geral dos Servigos Tutelares de Menores
11. Estabelecimentos Prisionais

12. Gabinete de Direito Europeu



13.
14.
15.
16.
17.
18.
19.
20.
21
22.
23.
24.
25.
26.
27.
28.
29.
30.
31.
32.

Gabinete de Documentagdo e Direito Comparado

Gabinete de Estudos e Planeamento

Gabinete de Gestdo Financeira

Gabinete de Planeamento e Coordenacdio do Combate a Droga
Hospital-prisdo de S. Jodo de Deus

Instituto Corpus Christi

Instituto da Guarda

Instituto de Reinser¢do Social

. Instituto de S. Domingos de Benfica

Instituto Nacional da Politica e Ciéncias Criminais
Instituto Navarro Paiva

Instituto Padre Anténio Oliveira

Instituto S. Fiel

Instituto S. José

Instituto Vila Fernando

Instituto de Criminologia

Instituto de Medicina Legal

Policia Judiciaria

Secretaria-Geral

Servigos Sociais

Ministério das Obras Publicas, Transportes ¢ Comunicagdes

1.

. Direc¢do-Geral de Aviagao Civil
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10.
11.
12.
13.
14.
15.

Conselho de Mercados de Obras Publicas e Particulares

. Direcgdo-Geral dos Edificios € Monumentos Nacionais
. Direc¢@o-Geral dos Transportes Terrestres

. Gabinete da Travessia do Tejo

. Gabinete de Estudos e Planeamento

. Gabinete do N6 Ferroviario de Lisboa

. Gabinete do N6 Ferroviario do Porto

9.

Gabinete para a Navegabilidade do Douro

Gabinete para as Comunidades Europeias

Inspeccdo Geral de Obras Publicas, Transportes ¢ Comunicagdes

Junta Auténoma das Estradas

Laboratdrio Nacional de Engenharia Civil

Obra Social do Ministério das Obras Publicas, Transportes ¢ Comunicagdes

Secretaria-Geral

Ministério dos Negocios Estrangeiros

1.
2.
3.
4.

Direc¢do-Geral dos Assuntos Consulares e Administragdo Financeira
Direccdo-Geral das Comunidades Europeias
Direcgdo-Geral da Cooperagdo

Instituto de Apoio a Emigracdo e as Comunidades Portuguesas



5.
6.

Instituto de Cooperagdo Economica

Secretaria-Geral

Ministério do Planeamento ¢ Administragdo do Territorio

1.

. Auditoria Juridica
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10.
11.
12.
13.
14.
15.
16.
17.
18.
19.
20.
21.
22.

Academia das Ciéncias

. Centro Nacional de Informac¢do Geografica

. Comissdo Coordenadora da Regido Centro

. Comiss@o Coordenadora da Regido de Lisboa e Vale do Tejo
. Comissdo Coordenadora da Regido do Alentejo

. Comissdo Coordenadora da Regido do Algarve

. Comisséo Coordenadora da Regido Norte

. Departamento Central de Planeamento

Direc¢do-Geral da Administracdo Autarquica

Direccdo-Geral do Desenvolvimento Regional
Direcgdo-Geral do Ordenamento do Territorio

Gabinete Coordenador do projecto do Alqueva

Gabinete de Estudos e Planeamento da Administragdo do Territorio
Gabinete para os Aeroportos da Regido Autonoma da Madeira
Inspec¢do Geral de Administracdo do Territorio

Instituto Nacional de Estatisticas

Instituto Anténio Sérgio de Sector Cooperativo

Instituto de Investigagdo Cientifica ¢ Tropical

Instituto Geografico e Cadastral

Junta Nacional de Investigacdo Cientifica e Tecnoldgica

Secretaria-Geral



AUSTRIA
LIST OF CENTRAL PURCHASING ENTITIES

1. Bundeskanzleramt

2. Bundesministerium fiir auswértige Angelegenheiten

3. Bundesministerium fiir wirtschaftliche Angelegenheiten, Abteilung Prasidium 1

4. Bundesministerium fiir Arbeit und Soziales Amtswirtschaftsstelle

5. Bundesministerium fiir Finanzen

(a) Amtswirtschaftsstelle

(b) Abteilung VI/5 (EDV-Bereich des Bundesministeriums fiir Finanzen und des Bundesrechenamtes)

(c) Abteilung I1I/1 (Beschaffung von technischen Geréten, Einrichtungen und Sachgiitern fiir die Zollwache)
Bundesministerium fiir Gesundheit, Sport und Konsumentenschutz

Bundesministerium fiir Inneres

Bundesministerium fiir Justiz, Amtswirtschaftsstelle
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. Bundesministerium fiir Landesverteidigung (non-warlike materials contained in Annex I, Part II, Austria of
the GATT Agreement on Government Procurement)

10. Bundesministerium fiir Land- und Forstwirtschaft

11. Bundesministerium fiir Umwelt, Jugend und Familie Amtswirtschaftsstelle
12. Bundesministerium fiir Unterricht und Kunst

13. Bundesministerium fiir 6ffentliche Wirtschaft und Verkehr
14. Bundesministerium fiir Wissenschaft und Forschung

15. Osterreichisches Statistisches Zentralamt

16. Osterreichische Staatsdruckerei

17. Bundesamt fiir Eich- und Vermessungswesen

18. Bundesversuchs- und Forschungsanstalt Arsenal (BVFA)
19. Bundesstaatliche Prothesenwerkstitten

20. Bundespriifanstalt fiir Kraftfahrzeuge

21. Generaldirektion fiir die Post- und Telegraphenverwaltung (postal business only)



FINLAND

LIST OF CENTRAL PURCHASING ENTITIES

1. Oikeusministerioe/Justitieministeriet
2. Rahapaja Oy/Myntverket Ab
3. Painatuskeskus Oy/Tryckericentralen Ab
4. Metsaehallitus/Forststyrelsen
5. Maanmittaushallitus/Lantmaeteristyrelsen
6. Maatalouden tutkimuskeskus/Lantbrukets forskningscentral
7. Ilmailulaitos/Luftfartsverket
8. Ilmatieteen laitos/Meteorologiska institutet
9. Merenkulkuhallitus/Sjoefartstyrelsen
10. Valtion teknillinen tutkimuskeskus/Statens tekniska forskningscentral
11. Valtion Hankintakeskus/Statens upphand - lingscentral
12. Vesi- ja ympaeristoehallitus/Vatten- och miljoe - styrelsen

13. Opetushallitus/Utbildningsstyrelsen

SWEDEN

LIST OF CENTRAL PURCHASING ENTITIES

The listed entities include regional and local subdivisions

1. Rikspolisstyrelsen
2. Kriminalvaardsstyrelsen
3. Foersvarets sjukvaardsstyrelse
4. Fortifikationsfoervaltningen
5. Foersvarets materielverk
6. Statens raeddningsverk
7. Kustbevakningen
8. Socialstyrelsen
9. Laekemedelsverket
10. Postverket
11. Vaegverket
12. Sjoefartsverket
13. Luftfartsverket
14. Generaltullstyrelsen
15. Byggnadsstyrelsen
16. Riksskatteverket
17. Skogsstyrelsen
18. AMU-gruppen
19. Statens lantmaeteriverk
20. Naerings- och teknikutvecklingsverket
21. Domaenverket
22. Statistiska centralbyraan
23. Statskontoret



ANNEX III

List of products which, when supplied to defence authorities listed in Annex II, are
subject to the GATT Agreement






LIST OF PRODUCTS WHICH, WHEN SUPPLIED TO DEFENCE AUTHORITIES LISTED IN

Chapter 25:
Chapter 26:
Chapter 27:

Chapter 28:

Chapter 29:

Chapter 30:
Chapter 31:

ANNEX II, ARE SUBJECT TO THE GATT AGREEMENT

Salt; sulphur; earths and stone; plastering materials, lime and cement
Metallic ores, slag and ash

Mineral fuels, mineral oils and products of their distillation; bituminous substances;
mineral waxes

except.

ex 27.10: special engine fuels

Inorganic chemicals; organic and inorganic compounds of precious metals, of rare-earth
metals, of radioactive elements and of isotopes
except.

ex 28.09: explosives

ex 28.13: explosives

ex 28.14: tear gas

ex 28.28: explosives

ex 28.32: explosives

ex 28.39: explosives

ex 28.50: toxic products

ex 28.51: toxic products

ex 28.54: explosives

Organic chemicals
except.

ex 29.03: explosives
ex 29.04: explosives
ex 29.07: explosives
ex 29.08: explosives
ex 29.11: explosives
ex 29.12: explosives
ex 29.13: toxic products
ex 29.14: toxic products
ex 29.15: toxic products
ex 29.21: toxic products
ex 29.22: toxic products
ex 29.23: toxic products
ex 29.26: explosives
ex 29.27: toxic products
ex 29.29: explosives

Pharmaceutical products

Fertilizers



Chapter 32:

Chapter 33:

Chapter 34:

Chapter 35:
Chapter 37:

Chapter 38:

Chapter 39:

Chapter 40:

Chapter 41:

Chapter 42:

Chapter 43:
Chapter 44:
Chapter 45:

Chapter 46:

Chapter 47:
Chapter 48:

Chapter 49:

Chapter 65:
Chapter 66:

Chapter 67:

Chapter 68:
Chapter 69:

Chapter 70:

Tanning and dyeing extracts; tannings and their derivatives; dyes, colours, paints and
varnishes; putty, fillers and stoppings; inks

Essential oils and resinoids; parfumery, cosmetic or toilet preparations

Soap, organic surface-active agents, washing preparations, lubricating preparations,
artificial waxes, prepared waxes, polishing and scouring preparations, candles and similar
articles, modelling pastes and ‘dental waxes’

Albuminoidal substances; glues; enzymes

Photographic and cinematographic goods

Miscellaneous chemical products
except.

ex 38.19: toxic products

Artificial resins and plastic materials, cellulose esters and ethers; articles thereof
except.

ex 39.03: explosives

Rubber, synthetic rubber, factice, and articles thereof
except.

ex 40.11: bullet-proof tyres
Raw hides and skins (other than furskins) and leather

Articles of leather; saddlery and harness; travel goods, handbags and similar containers;
articles of animal gut (other than silk-worm gut)

Furskins and artificial fur; manufactures thereof
Wood and articles of wood; wood charcoal
Cork and articles of cork

Manufactures of straw of esparto and of other plaiting materials; basketware and
wickerwork

Paper-making material
Paper and paperboard; articles of paper pulp, of paper or of paperboard

Printed books, newspapers, pictures and other products of the printing industry;
manuscripts, typescripts and plans

Headgear and parts thereof
Umbrellas, sunshades, walking-sticks, whips, riding-crops and parts thereof

Prepared feathers and down and articles made of feathers or of down; artificial flowers;
articles of human hair

Articles of stone, of plaster, of cement, of asbestos, of mica and of similar materials
Ceramic products

Glass and glassware



Chapter 71: Pearls, precious and semi-precious stones, precious metals, rolled precious metals, and
articles thereof; imitation jewellery

Chapter 73: Iron and steel and articles thereof

Chapter 74: Copper and articles thereof

Chapter 75: Nickel and articles thereof

Chapter 76: Aluminium and articles thereof

Chapter 77: Magnesium and beryllium and articles thereof

Chapter 78: Lead and articles thereof

Chapter 79: Zinc and articles thereof

Chapter 80: Tin and articles thereof

Chapter 81: Other base metals employed in metallurgy and articles thereof

Chapter 82: Tools, implements, cutlery, spoons and forks, of base metal; parts thereof
except:

ex 82.05: tools
ex 82.07: tools, parts

Chapter 83: Miscellaneous articles of base metal
Chapter 84: Boilers, machinery and mechanical appliances; parts thereof
except.

ex 84.06: engines

ex 84.08: other engines

ex 84.45: machinery

ex 84.53: automatic data-processing machines

ex 84.55: parts of machines under herading No 84.53
ex 84.59: nuclear reactors

Chapter 85: Electrical machinery and equipment; parts thereof
except.

ex 85.13: telecommunication equipment

ex 85.15: transmission apparatus

Chapter 86: Railway and tramway locomotives, rolling-stock and parts thereof; railway and tramway
tracks fixtures and fittings; traffic signalling equipment of all kinds (not electrically
powered)

except.

ex 86.02: armoured locomotives, electric
ex 86.03: other armoured locomotives
ex 86.05: armoured wagons

ex 86.06: repair wagons

ex 86.07: wagons



Chapter 87:

Chapter 89:

Chapter 90:

Chapter 91:

Chapter 92:

Chapter 94:

Chapter 95:
Chapter 96:

Chapter 98:

Vehicles, other than railway or tramway rolling-stock, and parts thereof
except.
87.08: tanks and other armoured vehicles
ex 87.01: tractors
ex 87.02: military vehicles
ex 87.03: breakdown lorries
ex 87.09: motorcyles
ex 87.14: trailers

Ships, boats and floating structures

except.

89.01 A: warships

Optical, photographic, cinematographic, measuring, checking, precision, medical and
surgical instruments and apparatus; parts thereof

except.

ex 90.05: binoculars

ex 90.13: miscellaneous instruments, lasers

ex 90.14: telemeters

ex 90.28: electrical and electronic measuring instruments
ex 90.11: microscopes

ex 90.17: medical instruments

ex 90.18: mechano-therapy appliances

ex 90.19: orthopaedic appliances

ex 90.20: X-ray apparatus

Clocks and watches and parts thereof

Musical instruments; sound recorders or reproducers; television image and sound
recorders or reproducers; parts and accessories of such articles

Furniture and parts thereof; bedding, mattresses, mattress supports, cushions and similar
stuffed furnishings

except.

ex 94.01 A: aircraft seats
Articles and manufactures of carving or moulding material
Brooms, brushes, powder-puffs and sieves

Miscellaneous manufactured articles
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REGULATION (EEC , EURATOM ) No 1182/71 OF THE COUNCIL
of 3 June 1971

determining the rules applicable to periods, dates and time limits

THE COUNCIL OF THE EUROPEAN COMMUNITIES,

Having regard to the Treaty establishing the
European Economic Community, and in particular
Atrticle 235 thereof;

Having regard to the Treaty establishing the
European Atomic Energy Community, and in
particular Article 203 thereof;

Having regard to the proposal from the Commission;

Having re%ard to the Opinion of the European
Parliament';

Whereas numerous acts of the Council and of the
Commission determine periods, dates or time limits
and employ the terms ‘working days’ or ‘public
holidays’;

Whereas it is necessary to establish uniform general
rules on the subject;

Whereas it may, in exceptional cases, be necessary for
certain acts of the Council or Commission to
derogate from these general rules;

Whereas, to attain the objectives of the Communities,
it is necessary to ensure the uniform application of
Community law and consequently to determine the
general rules applicable to periods, dates and time
limits;

Whereas no authority to establish such rules is
provided for in the Treaties;

HAS ADOPTED THIS REGULATION:

Article 1

Save as otherwise provided, this Regulation shall
apply to acts of the Council or Commission which
have been or will be passed pursuant to the Treaty
establishing the European Economic Community or
the Treaty establishing the European Atomic Energy
Community.

1 01No € 51,29.4.1970, p. 25.

(c) a period expressed in weeks, months or years

CHAPTER 1
Periods
Article 2

1. For the purposes of this Regulation, ‘public
holidays’ means all days designated as such in the
Member State or in the Community institution in
which action is to be taken.

To this end, each Member State shall transmit to
the Commission the list of days designated as
public holidays in its laws. The Commission shall
publish in the Official Journal of the European
Communities the lists transmitted by the
Member States, to which shall be added the days
designated as public holidays in the Community
institutions.

2. For the purposes of this Regulation, ‘working
days’ means all days other than public holidays,
Sundays and Saturdays.

Article 3

1. Where a period expressed in hours is to be
calculated from the moment at which an event
occurs or an action takes place, the hour during
which that event occurs or that action takes place
shall not be considered as falling within the
period in question.

Where a period expressed in days, weeks, months
or years is to be calculated from the moment at
which an event occurs or an action takes place, the
day during which that event occurs or that action
takes place shall not be considered as falling
within the period in question.

2. Subject to the provisions of paragraphs 1 and 4:

(a) a period expressed in hours shall start at the
beginning of the first hour and shall end with the
expiry of the last hour of the period;

(b) a period expressed in days shall start at the
beginning of the first hour of the first day and shall
end with the expiry of the last hour of the last day
of the period;

provisions of such acts - fixed at a given date shall
occur at the beginning of the first hour of the day



shall start at the beginning of the first hour of the
first day of the period, and shall end with the expiry
of the last hour of whichever day in the last week,
month or year is the same day of the week, or falls on
the same date, as the day from which the period runs.
If, in a period expressed in months or in years, the
day on which it should expire does not occur in the
last month, the period shall end with the expiry of
the last hour of the last day of that month;

(d) if a period includes parts of months, the month
shall, for the purpose of calculating such parts, be
considered as having thirty days.

3. The periods concerned shall include public
holidays, Sundays and Saturdays, save where these
are expressly excepted or where the periods are
expressed in working days.

4. Where the last day of a period expressed otherwise
than in hours is a public holiday, Sunday or
Saturday, the period shall end with the expiry of the
last hour of the following working day.

This provision shall not apply to periods calculated
retroactively from a given date or event.

5. Any period of two days or more shall include at
least two working days.

CHAPTER 11
Dates and time limits
Article 4

1. Subject to the provisions of this Article, the
provisions of Article 3 shall, with the exception of
paragraphs 4 and 5, apply to the times and periods of
entry into force, taking effect, application, expiry of
validity, termination of effect or cessation of
application of acts of the Council or Commission or
of any provisions of such acts.

2. Entry into force, taking effect or application of acts
of the Council or Commission - or of

falling on that date.

This provision shall also apply when entry into
force, taking effect or application of the
afore-mentioned acts or provisions is to occur
within a given number of days following the
moment when an event occurs or an action takes
place.

3. Expiry of validity, the termination of effect or the
cessation of application of acts of the Council or
Commission - or of any provisions of such acts -
fixed at a given date shall occur on the expiry of
the last hour of the day falling on that date.

This provision shall also apply when expiry of
validity, termination of effect or cessation of
application of the afore-mentioned acts or
provisions is to occur within a given number of
days following the moment when an event occurs
or an action takes place.

Article 5

1. Subject to the provisions of this Article, the
provisions of Article 3 shall, with the exception of
paragraphs 4 and 5, apply when an action may or
must be effected in implementation of an act of the
Council or Commission at a specified moment.

2. Where an action may or must be effected in
implementation of an act of the Council or
Commission at a specified date, it may or must be
effected between the beginning of the first hour
and the expiry of the last hour of the day falling on
that date.

This provision shall also apply where an action
may or must be effected in implementation of an act
of the Council or Commission within a given
number of days following the moment when an
event occurs or another action takes place.

Article 6

This Regulation shall enter into force on

1 July 1971.

This Regulation shall be binding in its entirety and directly applicable in all Member States.

Done at Luxembourg, 3 June 1971.

For the Council
The President
R. PLEVEN
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. Objectives and scope of the public procurement directives

1. Objectives

The creation of a common market for public-sector procurement and construction
contracts was unlikely to come about entirely as a result of the obligations Member States
had undertaken in the Treaties to remove restrictions on foreign goods, services and
businesses. It was still likely to be frustrated by differences in national regulations.
Community legislation was necessary to make sure that government contracts were open
to all nationalities on equal terms and to make tendering procedures more transparent so
that compliance with the principles laid down in the Treaties could be monitored and
enforced.

Therefore, to back up the prohibition of import restrictions resulting from discriminatory
public purchasing and to make it easier for resident and non-resident foreign firms to
compete for public-sector contracts, the Council issued directives to coordinate
procurement procedures in all public-sector procurement subject to the Treaties.

The public procurement directives are based on three main principles:

- Community-wide advertising of contracts so that firms in all Member
States have an opportunity of bidding for them.

- The banning of technical specifications liable to discriminate against
potential foreign bidders.

- Application of objective criteria in tendering and award procedures.
The latter principle is ensured by the following requirements:

- Contracts are to be put out to open tender (open to all interested parties) or
restricted tender (open only to selected candidates), at the choice of the
authority placing the contract. Authorities may have recourse to negotiated
tendering only in specified exceptional circumstances.

- Interested parties may only be excluded from participating (in restricted or
negotiated tenders) or from final selection (in open, restricted or negotiated
tenders) on certain specified qualitative criteria.



- Contracts may be awarded only on economic or technical criteria, namely
either the lowest price or the economically most advantageous tender
overall.

The first directives which coordinated public procurement procedures for works (Directive
71/305/EEC!) and supplies (Directives 77/62/EEC? and 80/767/EEC3) did not open
markets to the extent hoped for. Community legislation did not provide sufficient
guarantees and left several lacunae. Its application at national level reflected a long-
standing protectionism typical of this sector.

In order to cure the deficiencies of the original rules, new directives were adopted: Council
Directive 88/295/EEC# of 22 March 1988 amending Directives 77/62/EEC and
80/767/EEC, and Council Directive 89/440/EEC> of 18 July 1989 amending Directive
71/305/EEC.

The principal innovations concerned notably:

- the definition of the field of application of the public procurement
directives;

- information and competitive conditions;
- transparency of award procedures;

- the definition of technical specifications.

It had also become necessary to remove the disparities between the earlier directive on
works (71/305/EEC) and the later directive on supplies (77/62/EEC). The innovations
introduced in Directive 71/305/EEC were, therefore, more numerous and more detailed
than those made to Directive 77/62/EEC.

Subsequently it became necessary to coordinate the disparate legislative provisions into
two codified versions so that citizens of the European Union could consult texts which
were clear and transparent and rely more easily on the specific rights conferred on them.

The directives on works were coordinated in Council Directive 93/37/EEC ("the Works
Directive") of 14 June 1993¢and the directives on supplies were consolidated in Council
Directive 93/36/EEC ("the Supplies Directive") of 14 June 1993.7 The latter also aligned
the text on Supplies with that on Works.

! 0JL185,16.8.71, p. 5.
2 0JL13,15.0L.77, p. 1.

3 0J L215, 18.08.80, p. 1. This Directive implemented the Community's obligations under the 1979 GATT
Agreement on public procurement.

4 0JL127,20.5.88, p. 1.
5 0J 210, 21.7.89, p. 1.
6 0JL199, 9.8.93, p. 54.



A year earlier the Council adopted Directive 92/50/EEC ("the Services Directive") of 18
June 19928 on public procurement procedures for the award of public service contracts,
thus completing the Community regulatory framework for the award of public
procurement contracts. The Services Directive follows the same structure as the Works
and the Supplies Directives but also contains special provisions on the conduct of design
contests.

A tabular comparison of the operative provisions of the Supplies, Works and Services
Directives is set out in Appendix I to this Guide.

It should be noted that public works, supplies and services contracts in the water, energy,
transport and telecommunications sectors are covered by a separate Directive 93/38/EEC?
which is not discussed in this Guide.

2. Legal effects of directives

Article 189 of the EC Treaty provides that directives are binding on Member States as to
the result to be achieved, but leaves to the national authorities the choice of forms and
methods.

Member States are obliged to transpose the provisions of directives into their national
laws. Since the Works Directive is merely a consolidation of earlier directives, the
Community legislator has not laid down a period for implementation: the Directive is
immediately applicable.

As far as services and supplies are concerned, Member States were obliged to adapt their
legal, regulatory and administrative provisions to conform to the Services Directive by 1
July 1993, and to the Supplies Directive by 14 June 1994.

The effectiveness of directives is not necessarily dependent on the adoption of
implementing measures by the Member States.

According to the Court of Justice's case law on direct effect, once the time limit for
transposing a directive into national law has passed, any provisions of the directive which
are capable of directly affecting the legal relationship between the Member State to which
the directive was addressed and private individuals can be enforced by such individuals in
the courts of the Member State, and the Member State cannot avoid such enforcement on
the ground that the formalities for incorporating the directive into its national law have not
been completed or that contrary provisions still exist in its national law.

To determine whether provisions are capable of having direct effect in this way, the Court
has ruled that in each particular case the nature, background and wording of the provision

8 0JL209, 24.7.92, p. 1.

9 coordinatina the nroctirement nrocediires of entities oneratina in the water enerav  transnort and



in question must be considered. It is worth noting that the Court of Justice has already had
occasion to declare the rules on participation and advertising as having direct effet.

This is generally the case where the provision imposes a clear, precise and unconditional
obligation not leaving the Member State any discretion.

Moreover, "when the conditions under which the Court has held that individuals may rely
on the provisions of a directive before the national courts are met, all organs of the
administration, including decentralized authorities such as municipalities, are obliged to
apply those provisions."!? In effect, the Court considers that it would be contradictory to
rule that an individual may rely upon the provisions of a directive in proceedings before
the national courts against the administrative authorities, and yet to hold that those
authorities are under no obligation to apply the provisions of the directive and to refrain
from applying conflicting provisions of national law.




Il. Public procurement of services: Council Directive
92/50/EEC ("the Services Directive")

1. What is meant by public procurement of services?

1.1  Definition of a public service contract!!

A public service contract means broadly a contract in writing whereby a service provider
(as defined in 1.2 below) provides services to a contracting authority (as defined in 1.3
below) in return for pecuniary consideration. The Services Directive does not define
services. Article 60 of the EC Treaty gives, as examples, activities of an industrial or
commercial character and activities of craftsmen or of the professions. Moreover, services
are considered to be services within the meaning of the Treaty where they are normally
provided for remuneration, in so far as they are not governed by the provisions relating to
the freedom of movement for goods, capital and persons. For the purposes of the Services
Directive, the meaning of services is very wide. It includes every activity not covered by
the following:

- public supply contracts within the meaning of the Supplies Directive;
- public works contracts within the meaning of the Works Directive;

- any contracts in relation to activities falling within the scope of Directive
93/38/EEC (see 1.1.1 below);

- certain other defined activities excluded by reason of their nature (see 1.1.2
below).

In addition, certain contracts which fall within the definition of public service contracts are
nevertheless excluded from the scope of the Services Directive on public policy grounds
(see 2.3 below).

It should be noted that, for the purposes of the Services Directive, it is immaterial whether
the benefit of the services is provided to the contracting authority or to a third party on
behalf of the contracting authority.

The Commission's original proposal!? contained provisions on public service concessions
analogous to those existing in the Works Directive for public works concessions.
However, the Member States in Council decided not to include this type of contract
because of wide divergence of national practices in matters of public service concessions.
Thus the Services Directive does not apply to public service concessions, which broadly
means that the Directive does not apply to contracts whereby a public authority transfers
the execution of a service to the public lying within its responsibility to an undertaking of
its choice and the latter agrees to execute the activity in return for the right to exploit the
service, or this right together with payment. Nevertheless, the award of such contracts is,
of course, subject to the Treaty rules concerning the freedom to provide services and to the

I Article 1(a) of the Services Directive.



general principles of Community law such as non-discrimination, equality of treatment,
transparency and mutual recognition.

1.1.1 Contracts in the water, energy, transport and telecommunications sectors

Contracts of any kind awarded in the fields referred to in articles 2, 7, 8 and 9 of Council
Directive 93/38/EEC!3 or fulfilling the conditions of article 6(2) of that Directive are
excluded from the definition of a public service contract for the purposes of the Services
Directive.!* Where a contracting authority is also carrying out activities which confer on it
the status of public utility or "contracting entity" within the meaning of Council Directive
93/38/EEC, all public service contracts which relate to its activities as a utility are
excluded from the scope of the Services Directive. This exclusion applies even if
Directive 93/38/EEC is not applicable by virtue of one of the exclusions in articles 7, 8 or
9 of that Directive. A detailed explanation of Directive 93/38/EEC will be set out in a
separate guide.

It follows that the Services Directive does not apply to public service contracts in the
following areas:

(a) the provision or operation of fixed networks intended to provide a service to the
public in connection with the production, transport or distribution of:

(1) drinking water; or
(i1) electricity; or
(111) gas or heat;

or the supply of drinking water, electricity, gas or heat to such networks;

(b) the exploitation of a geographical area for the purpose of:
(1) exploring for or extracting oil, gas, coal or other solid fuels, or

(i1) the provision of airport, maritime or inland port or other terminal
facilities to carriers by air, sea or inland waterway;

(©) the operation of networks providing a service to the public in the field of transport
by railway, automated systems, tramway, trolley bus, bus or cable;

(d) the provisions or operation of public telecommunications networks or the provision
of one or more public telecommunications services.

Where the contracting authority carries out activities within (a)(i) above, the exclusion
shall also apply to contracts which:

13 coordinating the procurement procedures of entities operating in the water, energy, transport and

telecommunications sectors, OJ L199, 9.8.93, p. 84.



are connected with hydraulic engineering projects, irrigation or land
drainage, provided that the volume of water intended for the supply of
drinking water represents more than 20% of the total volume of water made
available by these projects or irrigation or drainage installations; or

are connected with the disposal or treatment of sewage.

1.1.2  Other service activities excluded from the definition of a public service contract

The following contracts are also excluded from the definition of a public service contract
for the purposes of the Services Directive: !5

contracts for the acquisition or rental, by whatever means, of land, existing
buildings, or other immoveable property or concerning rights thereon;
nevertheless, financial service contracts concluded at the same time as,
before or after the contract of acquisition or rental, in whatever form, shall
be subject to the Directive;

contracts for the acquisition, development, production or co-production of
programme material by broadcasters and contracts for broadcasting time;

contracts for voice telephony, telex, radiotelephony, paging and satellite
services;

contracts for arbitration and conciliation services;

contracts for financial services in connection with the issue, sale, purchase
or transfer of securities or other financial instruments, and central bank
services;

employment contracts;

research and development service contracts other than those where the
benefits accrue exclusively to the contracting authority for its use in the
conduct of its own affairs, on condition that the service provided is wholly
remunerated by the contracting authority.

1.1.3  Full application of the Services Directive - Services in Annex 1A

Annex IA to the Services Directive lists 16 categories of services which are subject to all
the provisions of the Directive.!¢ In effect, these services were identified as being of
priority interest from the point of view of development of cross-border operations.

In Annex I to the Service Directive these services are identified by reference to the CPC
classification. In the light of the Community system of classification of products by
activity (CPA),!7 Annex IA has been rewritten in Table 1 to show the CPA reference

IS Article 1(a)(iii) to (ix) of the Services Directive.

16 Article 8 of the Services Directive.
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numbers. A detailed breakdown of these categories as well as the corresponding CPC
numbers, is set out in Appendix II.



Table 1

Annex IA services

Category Subject CPA Reference No
No
1. M aintenance and repair services 17.40.90, 17.52.90, 28.21.90, 28.22.90, 28.30.91,
28.30.92, 29.11.91, 29.11.92, 29.12.91, 29.12.92,
29.13.90, 29.21.91, 29.22.91, 29.21.92, 29.22.92,
29.23.91, 29.23.92, 29.24.91, 29.24.92, 29.32.91,
29.32.92, 29.40.91, 29.40.92, 29.51.91, 29.51.92,
29.52.91, 29.52.92, 29.53.91, 29.53.92, 29.54.91,
29.54.92, 29.55.91, 29.55.92, 29.56.91, 29.56.92,
29.60.91, 29.60.92, 30.01.90, 30.02.90, 31.10.91,
31.10.92, 31.20.91, 31.20.92, 31.62.91, 31.62.92,
32.20.91, 32.20.92, 32.30.91, 32.30.92, 33.10.91,
33.10.92, 33.20.91, 33.20.92, 33.40.90, 33.50.91,
33.50.92, 35.11.91, 35.11.92, 35.11.93, 35.12.90,
35.20.91, 35.20.92, 35.30.91, 35.30.92, 36.30.90,
50.2, 50.40.40, 52.7
2. Land transport services™, including armoured car services, and | 6021.2, 60.21.3, 60.21.4, 60.22, 60.23, 60.24.1,
courier services, except transport of mail 60.24.22, 60.24.3, 64.12, 74.60.14
3. Air transport services of passengers and freight, except | 62.10.10, 62.10.22, 62.10.23, 62.20.10,
transport of mail 62.20.20(part), 62.20.30, 62.30.10
Transport of mail by land®™ and by air 60.24.21, 62.10.21, 62.20.20(part)
Telecommunications services'”) 64.20.1, 64.20.2
Financia services 66, 67.2
@ Insurance services 3 65,67.1
(b) Banking and investment services'
Computer and related services 72.10.10, 72.20.2, 72.20.3, 72.3, 72.4, 72.5, 72.6
8. R&.D services) 73
9. Accounting, auditing and book-keeping services 7412.1,74.12.2
10. Market research and public opinion polling services 74.13
11. Management consultant servi ces® and related sarvices 74.14,74.15
Architectural services; engineering services and integrated | 74.20.2, 74.20.3, 74.20.4, 74.20.5, 74.20.6,
engineering services, urban planning and landscape 74.20.7,74.3
12. architectural services; related scientific and technical consulting
services; technical testing and analysis services
13. Advertising services 74.4
14. Building-cleaning services and property management services | 70.3,74.7
15. Publishing and printing services on afee or contract basis 22.21,22.22.3,22.23,22.24.1, 22.25,22.3
16. Sewage and refuse disposal services; sanitation and similar | 90
services
@ Except for rail transport services covered by Category 18.
@) Except voice telephony, telex, radiotelephony, paging and satellite services.
©)] Except contracts for financial services in connection with the issue, sale, purchase or transfer of securities or other financial
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instruments, and central bank services.

Except research and development service contracts other than those where the benefits accrue exclusively to the contracting
authority for its use in the conduct of its own affairs on condition that the service provided is wholly remunerated by the

contracting authority.
Except arbitration and conciliation services.




1.1.4 Limited application of the Services Directive - Services in Annex IB

Annex IB to the Services Directive lists 11 categories of services which are subject only to
the provisions of the directive on technical specifications (see 5. below) and on the
transmission to the Commission of a contract award notice (see 4.1.3 below). In these
categories of services it was considered necessary merely to give service providers the
minimum information necessary to explore the market, and to create an information base
which would permit informed judgments to be made about possible application of the
procedural and other rules of the Services Directive to some or all of these categories.

These categories are set out in Table 2. In the same way for Table 1 above, the CPA
reference numbers have been shown, but a detailed breakdown and the corresponding CPC
numbers are given in Appendix II to this Guide.

Table 2
Annex IB services

Category Subject CPA Reference No
NO

17. Hotel and restaurant services 55

18. Rail transport services 60.1, 60.21.1

19. Water transport services 61

20. Supporting and auxiliary transport services 63

21. Legal services 74.11

22. Personnel placement and supply services 74.5

23. Investigation and security services, except armoured car | 74.60.11, 74.60.12, 74.60.13,

services 74.60.15, 74.60.16

24. Education and vocational education services 80

25. Health and social services 85

26. Recreational, cultural and sporting services 92.11.3, 92.12, 92.13, 92.2,
92.31.2, 92.32.1, 92.33.1, 92.34,
92.4,92.5,92.6,92.7

27. Other services

It should be noted that a service falls in the last category "other services" only in the
exceptional case where it is not possible to place it in any of the categories 1 to 16 in
Annex IA or categories 17 to 26 in Annex IB.

1.2 Service providers

A service provider is any natural or legal person which offers to provide services. A
public body may also be a service provider within the meaning of the Services Directive.!8




1.3  Contracting authorities

For the purposes of the Services Directive, the following are all contracting authorities:!°
- the State,
- regional and local authorities,
- bodies governed by public law as defined below,
- associations formed by one or more local or regional authorities or bodies
governed by public law.

1.3.1 The State

For the purposes of the Directive, the State includes the administration of the State.
However, where an organisation without legal personality?? does not form part of the
State's administration in the traditional sense but carries out functions which would
normally fall within the competence of the State, it is also to be considered as part of the
State for the purposes of the Directive.

This point was clarified by the Court in its judgment of 20 September 1988 in Case
31/872! in which the question arose whether Directive 71/305/EEC applied to public
works contracts placed by the local land consolidation committee, an organisation which
did not have legal personality.

According to the Court's interpretation, which is equally valid for the Services Directive,
the term "the state" must be interpreted from a functional point of view so as to include a
body which, although not formally part of the State administration, is a vehicle which
depends on, and through which, the state acts.

Consequently, a body whose composition and functions are laid down by legislation and
which depends on the authorities for the appointment of its members, the observance of
the obligations arising out of its measures and the financing of the public contracts which
it is its task to award, must be regarded as falling within the notion of the State, even
though it is not part of the State administration in formal terms.??

The Commission considers that the principle stated by the Court in relation to the term 'the
State' can be applied equally to the definition of all the other contracting authorities
defined by the Service Directive, so as to include any entity created by legal, regulatory or
administrative act of one such contracting authority.

1.3.2  Body governed by public law??

Body governed by public law means any body:

- established for the specific purpose of meeting needs in the general interest,
not having an industrial or commercial character, and

19 Article 1(b) of the Services Directive.

20 |f the organisation has legal personality it falls to be considered under the heading "Body governed by public
law" below.

21 Case 31/87, Gebroeders Beentjes B.V. v Netherlands, [1988] ECR 4635

22 oc. cit., at paragraph 12.



- having legal personality, and

- financed, for the most part, by the State, or regional or local authorities, or
other bodies governed by public law; or subject to management supervision
by those bodies; or having an administrative, managerial or supervisory
board, more than half of whose members are appointed by the State,
regional or local authorities or by other bodies governed by public law.

Thus the Services Directive applies to all public or private law entities whose activity and
operational decisions are or can be influenced by a contracting authority by reason of one
or more of the links described in the third indent above, and which were established with a
public or general interest purpose.

The only entities established with a public or general interest purpose and fulfilling the
other criteria but which the Services Directive does not consider as contracting authorities,
are those which were established specifically to satisfy needs of an industrial or
commercial character, that is to say, needs which such entities satisfy by carrying out
economic activities of an industrial or commercial nature consisting in the supply of goods
or services to private or public economic operators in open markets which are fully subject
to competition. In effect, such entities carry out an activity which can be assimilated to
that of a private undertaking.

It is important to emphasise that the exclusion for entities which carry out industrial or
commercial activities of a private entrepreneurial nature applies only if the entity in
question was set up with the specific object of carrying out such activities. Thus the
exclusion does not apply to entities which, while carrying on industrial or commercial
activities, were in fact established with a public or general interest purpose, for example,
an entity established specifically to execute certain administrative tasks of general public
interest in the social sphere but which also carries on a commercial activity in order to
finance its budget.

Nevertheless, each individual case must be analysed on its particular facts to determine
whether it is a case of a public law entity subject to the obligations of the directive.

The lists of bodies or of categories of such bodies governed by public law which fulfil the
criteria referred to in the second subparagraph of this point are set out in Annex I to the
Works Directive. These lists shall be as exhaustive as possible and may be reviewed in
accordance with the procedure laid down in Article 35 of that Directive. However, the
obligation for a body governed by public law to comply with the Services Directive does
not depend on the inclusion of that body in the list. The obligation arises when the body
fulfils the criteria discussed above. Equally, where a body ceases to fulfil those criteria, it
will cease to be subject to the Services Directive, even if its name is still on the list.

1.4 Types of contract



As far as the form of the public service contract is concerned, the Services Directive
applies only to contracts in written form which, in practice, will include all contracts
above the value threshold discussed below.24

The Commission interprets the definition of the contracting parties obligations very
widely. All forms of consideration moving from the contracting authority and capable of
valuation in money terms satisfy the requirement of pecuniary consideration2> Equally,
the Services Directive covers all arrangements whereby a services provider undertakes to
provide services at any time to or on behalf of the contracting authority. The wide notion
of services envisaged by the Directive cannot be limited by any narrower concepts of
service contracts which may exist in national law.

Binding framework contracts concluded between a contracting authority and a service
provider the purpose of which is to establish the terms, such as prices, quantities,
conditions of supply, of services which may be ordered during a specified period, are
public service contracts which must be valued in accordance with the Services Directive
and awarded in accordance with its terms if the relevant threshold is attained.

Problems can arise in relation to certain practices which give rise to non-binding
preliminary understandings between contracting authorities and service providers. It
should be emphasised that no such practices (contractual, procedural, administrative or
other) can have the effect of avoiding application of the Services Directive to the
conclusion of contracts which the Services Directive treats as public service contracts and
the estimated value of which exceeds the relevant threshold.

1.5  Borderline between the different directives and types of activity

As a general rule it is not possible to avoid the application of the Directives by including
the service in a contract which for one reason or another is not subject to the Works,
Supplies or Services Directive. In such cases it is necessary to examine whether the
contracting authority could have split the transactions into separate contracts, one or more
of which would have been subject to the Directives.

An illustration of this principle is to be found in the Court's judgment in Case C-3/882%6 in
which the Italian Government argued that certain contracts for the purpose of computer
hardware for a data processing system were not supply contracts because the principal
object of the contract was the provision of services (at a time before the Services Directive
was in force), namely the creation of software, the planning, installation, maintenance and
technical commissioning of the system, and sometimes its operation. The Court rejected
this argument because, on the facts of the case, the Italian Government could have
approached companies specialising in software development for the design of the data-

24 Article 1(a) of the Services Directive.

25 «Atitre onéreux” in the French text, “for pecuniary interest” in the English text, “entgeltlichen” in the German
text, “onder bezwarende titel” in the Dutch text, “gensidigt bebyrdende” in the Danish text, i.e. not a contract
which constitutes a unilateral promise by the service provider without consideration moving from the other

party.



processing systems in question and, in compliance with Directive 77/62/EEC,?” could have
purchased hardware meeting the technical specifications laid down by such companies.

1.5.1 Borderline between public service contracts and public supply contracts?8

The Services Directive defines the borderline between a public service contract and a
public supply contract by reference to the relative values of the service and supply
elements. Where a public contract intended to cover both the supply of products within
the meaning of the Supplies Directive, and the provision of services listed in the annexes
to the Services Directive, it will fall within the scope of the Services Directive if the value
of the services is greater than the value of the supplies; otherwise it will fall within the
Supplies Directive.

For example, suppose that a local authority wishes to acquire certain telecommunications
services, the value of which is estimated at ECU 240,000, together with certain
telecommunication equipment the value of which is estimated at ECU 230,000. If the
telecommunications services do not include voice telephony, telex, radiotelephony, paging
or satellite services, the contract will qualify as a public service contract because the value
of the services within Annex IA and Annex IB exceeds the value of the supplies. If,
however, the telecommunications services include voice telephony services to an
estimated value of ECU 100,000, the value of Annex IA and Annex IB services will not be
greater than the value of the supplies, and so the contract will qualify as a public supply
contract.

1.5.2  Borderline between public service or supply contracts and public works contracts

Provided a contract fulfils the definition of a works contract laid down in article 1(a) of the
Works Directive, it is a works contract for the purposes of the public procurement
directives irrespective of whether the contract includes supplies and/or services. The
Works Directive applies in particular to those contracts where the contractor carries out
the design and lets contracts for the execution of the works. Thus, there is no need for a
value criterion to determine whether a contract is a services (or supplies) contract rather
than a works contract.??

1.5.3 Borderline between contracts for Annex IA services and contracts for Annex IB
services3?

The Services Directive provides that where a contract has as its object services listed in
both Annexes IA and IB, it shall be awarded in the same way as a contract for Annex [A

27 Thethen directive on supplies.

28 Article 2 of the Services Directive.

29 Notethat in the case of amixed contract for the performance of the works which are merely incidental to some

other operation, such as an assignment of property, the contract will not fall within the scope of the Works
Directive, see Case C-331/92, Gestion Hotelera Internacional SA v Communidad Autonoma de Canarias and
others, [1994] ECR 1-1329.



services where the value of the services listed in Annex IA is greater than the value of
services listed in Annex IB. Where this is not the case it shall be awarded in the same way
as a contract for Annex IB services. This principle is nevertheless subject to the
dissociation principle mentioned in 1.5 above in cases where Annex IB Services have been
added to a contract in order to avoid the full rigours of the Services Directive.

1.6 Service contracts subsidised by contracting authorities

Where a contracting authority subsidises by more than 50% a service contract awarded by
another entity in connection with any of the following works contracts:3!

- Class 5, Group 502 of the NACE nomenclature (Civil engineering:
construction of roads, bridges, railways, etc.)

- building works in relation to:
- hospitals
- sports facilities
- recreation and leisure facilities
- school and university buildings
- administrative buildings

the provisions of the Services Directive must be applied.
Three possibilities arise:-

- the subsidised entity is itself a contracting authority in which case it applies
the Services Directive itself;

- the subsidised entity is not a contracting authority, and the contracting
authority providing the subsidy chooses the service provider itself (even
though the services are for the subsidised authority), in which case the
contracting authority is obliged to respect the Directive;

- the subsidised entity is not a contracting authority, but chooses the service
provider itself. In this case the contracting authority providing the subsidy
must ensure that the subsidised entity respects the provisions of the
Services Directive as though it were itself a contracting entity. The
Services Directive leaves it to the Member States as to how this should be
done, for example, by including the necessary rules in the conditions for the
grant of the subsidy, and providing that the subsidy should be recovered if
the conditions are not satisfied.

It should be observed that the list of the types of works to which this rule applies is
exhaustive whereas the list of institutions - hospitals, sports, recreation and leisure
facilities, school and university buildings, buildings used for administrative purposes - is
generic. A restrictive interpretation of these categories would hinder the objectives of the
Directive, namely to improve transparency in public procurement. Thus, for example, old
peoples' houses and institutions for the physically handicapped should be assimilated to
hospitals where the provisions of medical and surgical services to the old and the
handicapped is a main objective of such institutions.




This provision has a parallel in the Works Directive where the same rules apply to works
contracts in the above areas which are subsidised to more than 50% by a contracting
authority. The parallelism stops there. The rule does not apply to a services contract which
is not subsidised, even when connected with a works contract which is.



2. When public service contracts fall within the Services Directive

Not all public service contracts, as defined above, are subject to the procedural rules of the
Services Directive. Assuming none of the exclusions examined above apply, the Services
Directive is only applicable to public service contracts which exceed a certain value
threshold.

2.1 Value threshold3?

A public service contract is subject to the provisions of the Services Directive if its
estimated value, net of VAT, is greater than or equal to ECU 200,000.

The values of the ECU 200,000 threshold in national currencies is revised every two years
with effect from 1 January 1994. The calculation of these values is based on the average
daily values of the relevant currency expressed in ECUs over the 24 months terminating
on the last day of August immediately preceding the 1 January revision. The values
obtained are published in the Official Journal of the European Communities at the
beginning of November.

The value of the thresholds in national currencies which are applicable until the next date
for revision (31.12.97) are as follows:

Thresholds values in national currencies of ECU 200,000 I

Franc belge 7,898,547 Irish pound 160,564
Franc luxembourgeois 7,898,547 Lira italiana 397,087,000
Dansk krone 1,500,685 Oster. Schilling 2,681,443
Deutsche Mark 381,161 | Pound sterling 158,018
Drachmi 58,015,458 [ Peseta 31,992,917
Franc francgais 1,316,439 Escudo 39,297,792
Markka 1,223,466 Svensk krona 1,865,157
Nederlandse gulden 427,359

In relation to the provisions of the Directive referred to in the paragraph 2.1 above, one
should point out that the European Parliament and the Council are currently examining a
proposal for a Directive which will modify the provisions of Directive 92/50/EEC in order
to take into account the new Government Procurement Agreement’? signed by the

32 Article 7(1) of the Services Directive



European Union following the Uruguay Round Trade Negotiations undertaken within of
the scope of the World Trade Organisation.

2.2 Calculation of the contract value
2.2.1 Methods

The general rule is that the contracting authority must take into account the estimated total
remuneration for the service net of VAT. For certain types of service contracts, the
Services Directive specifies certain items which constitute remuneration, notably:34

- the premium payable, in the case of insurance services;

- fees, commissions and interest, in the case of banking and other financial
services;

- fees or commissions, in the case of design contracts.

The Commission considers this list to be illustrative and does not limit, in any way, the
general principle that the total remuneration received must be taken into account.

In the case of contracts which do not specify a total price, the basis for calculating the
estimated contract value is:33

- in the case of fixed-term contracts, where their term is 48 months or less,
the total contract value for its duration;

- in the case of contracts of indefinite duration or with a term of more than 48
months, the monthly instalment multiplied by 48.

In the case of regular contracts or of contracts which are to be renewed within a given
time, the contract value may be established on the basis of:3¢

- either the actual aggregate cost of similar contracts for the same categories
of services awarded over the previous fiscal year of twelve months,
adjusted, where possible, for anticipated changes in quantity or value over
the twelve months following the initial contract,

- or the estimated aggregate cost during the twelve months following the first
service performed or during the term of the contract, where this is greater
than twelve months.

Where a proposed contract provides for options, the basis for calculating the contract
value shall be the maximum total possible assuming that all the options will be
exercised.’’

34 Article 7(4) of the Services Directive.
35 Article 7(5) of the Services Directive.
36 Article 7(6) of the Services Directive.



In any event, selection of the valuation method may not be made with the intention of
avoiding the application of the Services Directive.38

2.2.2  Split contracts’®

The Services Directive prohibits any division of services with the intention of avoiding
application of the value thresholds. This prohibition is directed at any division of a
contract which is not justified by objective considerations and so is presumed to be
designed to avoid application of the Directive.

2.2.3 Division of the contract into lots

Where the services are divided into several lots, each one the subject of a contract, the
cumulative value of all the lots must be taken into account in determining whether the
ECU 200,000 threshold has been reached. If the threshold is reached, the Services
Directive must be applied to each contract, irrespective of the fact that its individual value
may be less than ECU 200,000.40

A contracting authority need not apply the provisions of the Services Directive to any lots
which have an estimated individual value net of VAT of less than ECU 80,000, provided
that the total value of such lots does not exceed 20% of the total value of all the lots.
Exclusion of lots in this way does not prevent their value from being taken into account to
determine whether the other lots must be awarded in accordance with the Services
Directive.

Example:

A services contract for maintenance of buildings is divided into the following lots:

Lot 1 ECU 100,000
Lot2 ECU 60,000
Lot3 ECU 45,000
Lot 4 ECU 45,000
Total ECU 240,000

The cumulative value is ECU 240,000 so the value threshold for application of the
Services Directive has clearly been reached. Each of the lots 2, 3 and 4 is less than ECU
80,000 but the derogation is permitted only up to 20% of the cumulative value, namely
ECU 48,000. The contracting authority therefore has the option of excluding Lot 3 or Lot
4, but not both, from application of the Services Directive. The three lots not excluded
must be awarded in accordance with the Directive because their total value including
the excluded lot, is not less than ECU 200,000.

2.2.4 Intended repetition of similar services

38 Article 7(3) of the Services Directive.
39 Article 7(3) of the Services Directive.



It should be remembered that when a contracting authority intends to have recourse to the
negotiated procedure without publication of a notice for the purposes of procuring new
services as a repetition of similar services (see 3.3.2.6), it must aggregate the value of the
original services and the intended subsequent services in determining whether the
threshold has been achieved.

23 Public service contracts excluded from the scope of the Services Directive

Certain contracts which fall within the definition of a public service contract (see 1.1
above) are nevertheless excluded from the scope of the Services Directive for reasons of
public policy.

2.3.1 Exclusion of certain public service contracts in the field of defence*!

Assuming none of the exceptions described above apply, the Services Directive applies to
public service contracts awarded by contracting authorities in the field of defence except
those to which the provisions of Article 223(1)(b) of the EC Treaty apply. Article
223(1)(b) allows a Member State to take such measures as it considers necessary for the
protection of the essential interests of its security which are connected with the production
of or trade in arms, munitions and war material. By decision of 15 April 1958 the Council
established a list of the products which, when destined for military purposes, fall within
this provision. Thus public service contracts will fall within the exception if they are for
services in relation to products on the list, e.g. services for their design, transport,
maintenance, etc. The Commission considers that this exception applies only when the
listed products are used exclusively for military purposes.

2.3.2  Public service contracts excluded on grounds of secrecy or public security*?

The Services Directive does not apply to public service contracts when:

- the services are declared to be secret; or

- the execution of the services must be accompanied by special security
measures in accordance with the laws, regulations or administrative
provisions in force in the Member State concerned; or

- the protection of the basic interests of that State's security so requires.
2.3.3  Exclusion of public service contracts governed by different procedural rules*

The Services Directive does not apply to public service contracts governed by different
procedural rules and awarded:

(a) in pursuance of an international agreement concluded between a Member
State and one or more third countries and covering services intended for the

41 Article 4(1) of the Services Directive.
42 Article 4(2) of the Services Directive.



(b)

(c)

joint implementation or exploitation of a project by the signatory States;
any agreement shall be communicated to the Commission, which may

consult the Advisory Committee for Public Contracts set up by Council
Decision 71/306/EEC;

to undertakings in a Member State or a third country in pursuance of an
international agreement relating to the stationing of troops;

pursuant to the particular procedure of an international organisation.



3. Contract award procedures

Like the Works and the Supplies Directives, the Services Directive provides that contract
procedures may be one of three types: the open procedure and the restricted procedure,
which contracting authorities are free to choose, and the negotiated procedure, which can
only be used in exceptional circumstances.*

Important

In open and restricted procedures contracting authorities may request further information
from tenderers in order to facilitate assessment of their offers, but it is forbidden to
negotiate the terms of such offers. This important aspect of the transparency of open and
restricted procedures has been stated clearly by the Council and the Commission in the
following terms: "In open and restricted procedures all negotiations with candidates or
tenderers on fundamental aspects of contracts, variations in which are likely to distort
competition, and in particular on prices, shall be ruled out; however, discussions with
candidates or tenderers may be held only for the purpose of clarifying or supplementing
the content of their tenders or the requirements of the contracting authorities, and
provided this does not involve discrimination."

3.1 The open procedure

In an open procedure any interested service provider may submit an offer in response to
the publication of the contract notice.*¢

3.2 The restricted procedure

In a restricted procedure there are two stages.4’ In the first stage any interested service
provider may submit a request to participate in response to the publication of the contract
notice. Such service provider is called a "candidate". In the second stage the contracting
authority invites the submission of tenders from selected candidates. These candidates
must be selected in accordance with the rules described in 6 below.

A restricted procedure may be accelerated® when urgency renders it impracticable to
respect the normal deadlines for restricted procedures (see 4.8.2). Since this is an
exception which may limit competition, it must be interpreted restrictively and limited to
those cases where the contracting authority can prove the existence of objective
circumstances giving rise to urgency and a real impossibility of respecting the normal
deadlines for restricted procedures.

44 Article 11 of the Services Directive.
45 QJL111,30.4.94,p. 114

46 Article 1(d) of the Services Directive.
47 Article 1(e) of the Services Directive.



The reasons justifying recourse to the accelerated procedure must be set out in the contract
notice published in the Official Journal (see 4.3.2).

33 The negotiated procedure

Negotiated procedures are those procedures whereby contracting authorities consult the
service providers of their choice and negotiate with one or more of them the contract
conditions, for example, the technical, administrative or financial conditions.*?

In the negotiated procedure the contracting authority has the possibility of acting as a free
economic operator not only in the award of the contract, but in the preliminary
discussions. However, this procedure cannot be assimilated to one of complete freedom of
contract. The contracting authority must respect certain rules of good administration
when:

- setting the contractual conditions, notably as to price, deadlines and
technical characteristics;

- comparing the offers and their respective advantages;

- applying the principle of equality of treatment among the candidates.

Recourse to the negotiated procedure is justified only in the exceptional cases set out
exhaustively in the Services Directive.>°

In accordance with the case-law of the Court, these provisions must be interpreted strictly
and the burden of proving the actual existence of exceptional circumstances justifying a
derogation lies on the person seeking to rely on those circumstances.>!

The cases where recourse to a negotiated procedure is justified fall into two categories:
those where a contract notice must be published and those where a contract notice need
not be published.

3.3.1 Negotiated procedure with publication of a contract notice’?

As in the restricted procedure, the contracting authority must publish a contract notice
inviting expressions of interest (candidatures) and then select the candidates to be invited
to negotiate on the basis of the qualification criteria set out in the contract notice. The
only permitted criteria are those set out in articles 29 to 35 of the Services Directive
(personal situation, professional registration, financial and economic standing, ability and
technical capacity).

49 Article 1(f) of the Services Directive.

50 Article 11 of the Services Directive. See Case C-328/92, Commission v Spain, (pharmaceutical products),
[1994] ECR 1-1569 on supplies; and Case C-24/91, Commission v Spain (university buildings), [1992] ECR I-
1989 on works.

51 Case199/85, Commission v Italy (incinerator plant in Milan), [1987] ECR 1039, at paragraph 14.



As with the restricted procedure, a negotiated procedure can be accelerated if the
conditions of urgency set out in 3.2 above are satisfied.

There are three cases in which the Services Directive allows recourse to the negotiated
procedure with prior publication of a contract notice.

3.3.1.1 Irregular or unacceptable offers”3

A contracting authority may have recourse to the negotiated procedure with prior
publication of a contract notice, where in an open or restricted procedure all the offers
made are irregular’* or unacceptable’ having regard to the applicable national provisions
that are in accordance with articles 23 to 28 of the Services Directive, insofar as the
original terms of the contract are not substantially altered. The theory here is that since the
original open or restricted procedure failed to produce regular acceptable tenders or
requests to participate’®, it is necessary to close the procedure officially and start again, but
this time recourse to the negotiated procedure is permitted so that the process of
negotiation can be used to avoid the former irregular or unacceptable aspects of the
tenders.

However, recourse to the negotiated procedure the second time round is only permitted if
the contractual conditions are not substantially modified. The Commission considers that
changes to the financial arrangements, the period for execution of the services, the
technical specifications, etc. are substantial modifications which do not allow recourse to
the negotiated procedure.

Since a new procedure is involved, a new contract notice must be published. However,
the contract notice may be dispensed with provided all the parties invited to negotiate
include the tenderers or candidates who, in the prior open or restricted procedure,
submitted tenders in accordance with the formal requirements of the tendering procedure
and satisfy the qualification criteria for selection set out in articles 29 to 35 of the Services
Directive (personal situation, professional registration, financial and economic standing,
ability and technical capacity). If any of these are excluded (whether or not additional
parties are invited to negotiate) a contract notice must be published to enable the excluded
parties to resubmit requests to participate.

3.3.1.2 Overall pricing not possible>”

53 Article 11(2)(a) of the Services Directive. This exception is also available under the Works and Supplies
Directive.

54 For example, tenders which do not comply with the rules of the procurement, tenders the prices of which are
manifestly not the result of competitive bidding, or tenders which contain oppressive one-sided clauses.

55 For example, tenders which are submitted after expiry of the deadline, or by tenderers who do not have the
necessary qualifications, or which contain prices which are either too high having regard to the contracting
authority's budget or which are abnormally low.

56 i.e. areguest made by the service provider that it be invited to submit a tender in a restricted procedure, or

invited to negotiate in a negotiated procedure.



The negotiated procedure, with publication of a contract notice, may be used in
exceptional cases where the nature of the services or the risks involved do not permit prior
overall pricing. The theory here is that tenderers would not be able to put in a fixed
overall price for the services but would have to incorporate contingencies which render a
straight-forward comparison of pricing impossible. An example might arise in the case of
repair services where the extent of the repairs necessary would not become apparent until
the work had commenced.

3.3.1.3 Contract conditions cannot be specified with precision’®

The negotiated procedure, with publication of a contract notice, may be used when the nature of
the services to be procured is such that contract specifications cannot be established with sufficient
precision to permit the award of the contract by selecting the best tender according to the rules
governing open or restricted procedures. This may arise in particular, in the case of insurance,
banking and investment services falling within category no. 6 of Annex IA to the Services
Directive, as well as intellectual services generally.

3.3.2  Negotiated procedure without publication of a contract notice

A contracting authority may have recourse to the negotiated procedure without publication of a
contract notice in the six cases®” described below.

3.3.2.1 Absence of tenders®?

The negotiated procedure may be used without publication of a contract notice in the absence of
tenders or of appropriate tenders in response to an open or restricted procedure, provided that the
original terms of the contract are not substantially altered. The contracting authority must first
terminate the prior open or restricted procedure and inform the Official Journal accordingly.6! The
theory here is that no-one was interested in responding to the open or restricted procedure, and that
any offer received can be assimilated to the absence of a tender because the offer had no relevance
to the procurement requirements of the contracting authority, as defined in the contract documents.

The requirement that the terms of contract must not be substantially altered when put out for
negotiation is the same as in case 3.3.1.1 above.

Tenders are considered not to be appropriate when they are inacceptable or irregular in the sense
explained above, and, in addition, their content has no relevance to the procurement and are,
therefore, totally inadequate for the contracting authority's purposes as defined in the contract
documents. For this reason, the submission of such tenders is assimilated to the absence of
tenders.

3.3.2.2 When, for technical or artistic reasons, or for reasons connected with the
protection of exclusive rights, the services may be provided only by a particular
service provider®?

This is a very narrow exception and applies only in those cases where it can be said that to invite
tenders or expressions of interest would be abusive because there is only one service provider who
can provide the particular service.®3 The safest cases where the exception can be used are those

58 Article 11(2)(c) of the Services Directive.
59 Article 11(3) of the Services Directive.

60 Article 11(3)(a) of the Services Directive.
61 SeeArticle 12(2) of the Services Directive.
62 Article 11(3)(b) of the Services Directive.



where a particular service provider has the exclusive right to carry out a particular service.
However, the exception does not apply if the exclusive right is licensed to other parties or can
reasonably be obtained on licence. Thus, for example, a sculptor would have the exclusive right to
repair or remake a work of art sculpted by himself, but he would not have the exclusive right to
produce photographs of the work if he had already licensed other parties to produce such
photographs.

The cases where, in the absence of exclusive rights, technical or artistic reasons justify recourse to
a negotiated procedure are very narrow indeed. An example might be found where a local
authority had already commissioned a work of art and later decided to commission a second work
of art to make a "pair". In such circumstances it would be necessary to show for objective reasons
that it could not be envisaged that the second work of art be provided by a different artist.

3.3.2.3 Where the contract concerned follows a design contest and must, under the rules
applying, be awarded to the successful candidate or to one of the successful
candidates. In the latter case, all successful candidates must be invited to
participate in the negotiations.%?

Recourse to the negotiated procedure is permitted here because the design contest will already
have been subject to publicity if the value of the contract is not less than the threshold of
ECU 200,000 (see 8 below).

3.3.2.4 Extreme urgency®

The negotiated procedure may be used without publication of a contract notice. In so far as strictly
necessary when, for reasons of extreme urgency brought about by events unforeseeable by the
contracting authorities in question, the time limit for the open, restricted or negotiated procedures
with publication of a contract notice cannot be kept. The circumstances invoked to justify extreme
urgency must not, in any event, be attributable to the contracting authority.

Unforeseeable events here means events which fall outside the field of normal economic and social
activity, such as floods or earthquakes which necessitate urgent services to assist the victims.% It
should be observed that recourse to this procedure is permitted by the Services Directive only to
the extent necessary to procure services necessary to deal with the immediate urgent situation.
Taking into account the minimum deadline imposed (see 4.8 below) this means for services
covering a period of about one month. For services required after such period, the contracting
authority has sufficient time to publish a contract notice and award a service contract in
accordance with normal procedures, invoking urgency as a grounds for use of shorter deadlines.®”

3.3.2.5 Additional services%s

The negotiated procedure may be used without publication of a contract notice for
additional services not included in the project initially considered or in the contract first

64 Article 11(3)(c) of the Services Directive.
65 Article 11(3)(d) of the Services Directive. This exception isalso found in the Works and Supplies Directive.

66 (C-194/88R, Commission v Italy (incinerator), [1988] ECR 5647. The Court ordered the Italian Republic to
suspend the award of a public works contract on the grounds that urgency was not due to unforeseeable events
and, therefore, the contracting authority should have published a notice in the Official Journal of the EC.

67 In Case C-24/91, Commission v Spain, [1992] ECR 1-1989, the Court found that the extreme urgency relied on
by the Spanish Government was not incompatible with the time limits provided for in the context of an
accelerated procedure. Hence the award of contracts for the extension and renovation of the Faculty of
Political Science without publication of a contract notice constituted a breach of Community law. See also
Case C-107/92, Commission v Italy (avalanche barriers), [1994] ECR |-4655.



concluded but which have, through unforeseen circumstances, become necessary for the
performance of the service described therein.

In such a case, recourse to the negotiated procedure without publication of a contract
notice is permitted provided the following three conditions are satisfied:

the contract for the new service is awarded to the service provider who
supplied the original services;

the additional services cannot be technically or economically separated
from the main contract without great inconvenience for the contracting
authority or such services, although separable from the performance of the
original contract, are strictly necessary for its completion;

the aggregate estimated value of contracts awarded for additional services
does not exceed 50% of the amount of the main contract.

This exception is to be found also in the Works Directive.

3.3.2.6 Repetition of services®®

The negotiated procedure may be used without publication of a contract notice for new
services consisting in the repetition of similar services entrusted to the service provider to
which the same contracting authority awarded an earlier contract. Four conditions must be

satisfied:

the new services must conform to a basic project for which a first contract
was awarded by open or restricted procedure. Thus this condition is not
satisfied if the first contract was awarded by negotiated procedure for any
reason;

when the first contract was put up for tender, notice was given that the
negotiated procedure might be adopted for the procurement of additional
services;

the total estimated cost of the subsequent services must be taken into
consideration in estimating the value of the contract for the purposes of
determining the applicability of the Directive.

recourse to the negotiated procedure without a contract notice takes place
within three years of the original contract.

3.4 Information about the contracting authority's decisions

3.4.1 Rejection of candidatures and tenders”’

69 Article 11(3)(f) of the Services Directive. This exception is also available under the Works Directive. This
exception is also available under the Works Directive.



Any eliminated candidate or tenderer may request the contracting authority to inform him
of the reasons for the rejection of his application or tender. In the case of a rejected tender
he may also request the name of the successful tenderer.

The contracting authority is obliged to communicate the information requested within 15
days of receipt of the request.

3.4.2 Cancellation of a procurement procedure

A contracting authority which has commenced a procurement procedure may decide to
cancel it or to begin a new procedure. In such cases it must communicate the grounds of
its decision to the Office for Official Publications of the European Communities.”! It must
also communicate such decision to any candidate or tenderer who so requests in writing.

3.4.3 Report of contract award

For each services contract awarded which falls within the Services Directive, the
contracting authority must draw up a written report’? which includes at least the following:

- the name and address of the contracting authority, the subject and value of
the contract;

- the names of the candidates or tenderers admitted and the reasons for their
selection;

- the names of the candidates or tenderers rejected and the reasons for their
rejection;

- the name of the successful tenderer and the reasons why his tender was
selected and, if known, the part of the contract which the successful
tenderer intends to subcontract to third parties;

- for negotiated procedures, with or without publication of a contract notice,
the circumstances justifying recourse to such procedures. The permitted
circumstances are described in 3.3 above.

The report, or the main features of it, must be communicated to the Commission if it so
requests.

7L Article 12(2) of the Services Directive.



4. Common advertising rules

4.1 Contract notices

One of the most important elements of the Community's public procurement rules is the
establishment of transparent procedures which provide equal opportunities for all
interested economic operators to tender in open procedures, or submit an expression of
interest in restricted and negotiated procedures. Such transparency is achieved through the
publication of a series of notices about the contract.

4.1.1. Annual indicative notice’3

The Directive requires contracting authorities to publish, as soon as possible after the
beginning of their budgetary year, an indicative notice about their intended total
procurement for the year in each of the service categories listed in Annex IA (i.e. the
service categories for which all the rules of the Services Directive are applicable).
Contracting authorities are released from this obligation only if the total estimated value of
the envisaged contracts is less than ECU 750,000.

If a contracting authority fails to publish an annual indicative notice when so obliged, the
Court of Justice can condemn the Member State concerned for failure to respect its
obligations under the EC Treaty.” By such failure, the contracting authority could
wrongly prevent a service provider from participating in an award procedure, or cause a
service provider to incur abnormal costs. For example, where a contracting authority
failed to include a complex study in its annual indicative notice, a tenderer would be
unable to start preparing some of the basic documentation, with the result that, once the
contract notice was published, he was obliged to employ extra staff to deal with the work-
load required to complete the tender within the deadline.

There is an obvious practical incentive for a contracting authority to publish an annual
indicative notice, namely, to reduce the deadlines for the receipt of tenders in both open
and restricted procedures (see 4.8 below). Such reduction is possible even if the annual
indicative notice is published voluntarily.

4.1.2. Individual contract notice

The obligation of contracting authorities to publish a notice announcing the intention to
award a contract constitutes a key element for the creation of the Single Market. It permits
economic operators from all Member States to be fully informed about public contracts all
over the Community. The number of possible tenderers increases together with the
likelihood of better service at competitive prices.

An individual contract notice must be published before any open or restricted procedure or
design contest.”> The general rule is that it must also be published before negotiated
procedures. However, in a number of cases exhaustively described in the Directive,

73 Article 15 of the Services Directive.
74 e.g. Case C-272/91, Commission v Italy (concession for lottery computerisation system), [1994] ECR 1-14009.



contracting authorities may award a contract under a negotiated procedure without prior
publication of a notice (see 3.3.2 above).

4.1.3. Contract award notice

Contracting authorities who have awarded a contract, regardless of the procedure used, or
who have held a design contest, must send a notice of the results to the Office of the
Official Publications of the EC.7¢ This notice must be sent at the latest forty-eight days
after the award of the contract in question or the closure of the design contest in question.
This rule applies also to contracts for the services listed in Annex IB to the Directive.
However, in the case of public contracts for services listed in Annex IB, contracting
authorities are required to indicate in the notice whether or not they agree to its
publication. All other notices concerning the award of a service contract or the holding of
a design contest are published in full in the Official Journal of the European Communities
and in the TED data bank in all the official languages of the Communities, although only
the text in the original language will be considered authentic.

4.2  Contents and layout of notices

The Services Directive provides that the notices should be drawn in accordance with the
models set out in Annexes III and IV of the Directive.”’

Most of the titles included in these notices are mandatory. As a result, a notice may not be
valid unless all these titles have been specified. However, in the case of optional titles, a
contracting authority may consider them irrelevant to the contract in question, and should
simply indicate on the notice "Not applicable".

All notices should be clear and concise. Their length should not be greater than one page
of the Official Journal, or approximately 650 words.”8

Some of the titles included in the various types of notices require further clarification.

4.2.1 Individual contract notices

One of the rubrics included in this type of notice concerns the economic and technical
capacity required for the selection of service providers. According to the Services
Directive, contracting authorities may not require any conditions other than those specified
in Articles 31 and 32 when they request information concerning economic and technical
capacity (see 6.2.3 and 6.2.4 below).

The rubric in the notice concerning the criteria for the award of the contract should
indicate either:

(a) that the award will be made to the economically most advantageous tender; or

(b) that the award will be made to the tender with the lowest price; or

76 Article 16(1) of the Services Directive.
77 Article 17(1) of the Services Directive.



(¢) in a case of restricted procedure, the contracting authority may
describe the criteria for the award of the contract in the invitation to
tender. In such a case, the relevant title of the individual pre-contract
notice should state that the award criteria will be set out in the
invitation to tender.

If the contract is to be awarded to the economically most advantageous offer the
contracting authority must state the award criteria which it intends to apply either in the
contract documents or in the tender notice. If it decides to state them in the contract
documents it should be mentioned under the relevant title of the contract notice that the
award criteria will be listed in the contract documents.

4.2.2 Contract award notices

As a general rule, contract award notices must be sent to the Office for Official
Publication of the European Communities. The notice will be published in the case of
public contracts for services listed in Annex IA to the Services Directive. In the case of
contracts involving only Annex IB services, the award notice will be published only if the
contracting authority has indicated its agreement.” However, as an exception to this
general rule, publication is not necessary if:80

- it would impede law enforcement;
- it would be contrary to public interest;

- it would prejudice the legitimate interests of a particular enterprise,
public or private;

- it might prejudice fair competition between service providers.

4.3 Model notices3!

The model notices for award procedures involving service contracts are set out in Annex
IIT to the Services Directive and also below. All relevant rubrics must be completed in a
material fashion. Thus, for example, persons authorised to be present at the opening of
tenders, and the date, time and place of opening are material so as to enable potential
suppliers to discuss the identity of their competitors, and to check whether they meet the
criteria laid down for qualitative selection.®2

4.3.1 Prior information - Annex 1114 of the Services Directive

1. Name, address, telegraphic address, telephone, telex and fax numbers of the
contracting authority, and, if different, of the service from which additional
information may be obtained.

79 Article 16(2) and (3) of the Services Directive.
80 Article 16(5) of the Services Directive.

81 For the notices used in design contests, see section 8.4 below.



AN

Intended total procurement in each of the service categories listed in Annex I A.
Estimated date for initiating the award procedures, per category.

Other information.

Date of dispatch of the notice.

Date of receipt of the notice by the Office for Official Publications of the
European Communities.

4.3.2.

Individual contract notice

Open procedures - Annex IIIB of the Services Directive

10.
11.

12.

13.

14

Name, address, telegraphic address, telephone, telex and fax numbers of the
contracting authority.

Category of service and description. CPC reference number.
Place of delivery.

(a) Indication of whether the execution of the service is reserved by law,
regulation or administrative provision to a particular profession.

(b) Reference of the law, regulation or administrative provision.

(c) Indication of whether legal persons should indicate the names and
professional qualifications of the staff to be responsible for the execution
of the service.

Indication of whether service providers can tender for a part of the services
concerned.

Where applicable, non-acceptance of variants.
Duration of contract or time limit for completion of the service.

(a) Name and address of the service from which the necessary documents
may be requested.

(b) Final date for making such requests.

(c) Where applicable, the amount and terms of payment of any sum payable
for such documents.

(a) Persons authorized to be present at the opening of tenders.
(b) Date, time and place of the opening.
Where applicable, any deposits and guarantees required.

Main terms concerning financing and payment and/or references to the
relevant provisions.

Where applicable, the legal form to be taken by the grouping of service
providers winning the contract.

Information concerning the service provider's own position, and information
and formalities necessary for an appraisal of the minimum economic and
technical standards required of him.

Period durine which the tenderer is honind tao keen onen his tender




15.

16.
17.
18.

Criteria for the award of the contract and, if possible their order of
importance. Criteria other than that of the lowest price shall be mentioned if
they do not appear in the contract documents.

Other information.
Date of dispatch of the notice.

Date of receipt of the notice by the Office for Official Publications of the
European Communities.

Restricted procedures - Annex IIIC of the Services Directive

L X N

11.
12.
13.

Name, address, telegraphic address, telephone, telex and fax number of the
contracting authority.

Category of service and description. CPC reference number.
Place of delivery.

(a) Indication of whether the execution of the service is reserved by law,
regulation or administrative provision to a particular profession.

(b) Reference of the law, regulation or administrative provision.

(c) Indication of whether legal persons should indicate the names and
professional qualifications of the staff to be responsible for the execution
of the service.

Indication of whether the service provider can tender for a part of the services
concerned.

Envisaged number or range of service providers which will be invited to tender.
Where applicable, non-acceptance of variants.
Duration of contract, or time limit for completion of the service.

Where applicable, the legal form to be assumed by the grouping of service
providers winning the contract.

(a) Where applicable, justification for the use of the accelerated procedure.
(b) Final date for the receipt of requests to participate.

(c) Address to which they must be sent.

(d) Language(s) in which they must be drawn up.

Final date for the dispatch of invitations to tender.

Where applicable, any deposits and guarantees required.

Information concerning the service provider's own position, and the information
and formalities necessary for an appraisal of the minimum economic and
technical standards required of him.




14.

15.
16.
17.

Criteria for the award of the contract and, if possible, their order of importance
if these are not stated in the invitation to tender.

Other information.
Date of dispatch of the notice.

Date of receipt of the notice by the Office for Official Publications of the
European Communities.

Negotiated procedures - Annex IIID of the Services Directive

AR SN

11.
12.

Name, address, telegraphic address, telephone, telex and fax number of the
contracting authority.

Category of service and description. CPC reference number.
Place of delivery.

(a) Indication of whether the execution of the service is reserved by law,
regulation or administrative provision to a particular profession.

(b) Reference of the law, regulation or administrative provision.

(¢) Indication of whether legal persons should indicate the names and
professional qualifications of the staff to be responsible for the execution
of the service.

Indication of whether the service provider can tender for a part of the services
concerned.

Envisaged number or range of service providers which will be invited to tender.
Where applicable, non-acceptance of variants.
Duration of contract, or time limit for completion of the service.

Where applicable, the legal form to be assumed by the grouping of service
providers winning the contract.

(a)  Where applicable, justification for the use of the accelerated procedure.
(b) Final date for the receipt of requests to participate.

(c) Address to which they must be sent.

(d) Language(s) in which they must be drawn up.

Where applicable, any deposits and guarantees required.

Information concerning the service provider's own position, and the information
and formalities necessary for an appraisal of the minimum economic and
technical standards required of him.




14.
15.
16.

17.

selected by the contracting authority.
Other information.
Date of dispatch of the notice.

Date of receipt of the notice by the Office for Official Publications of the
European Communities.

Previous date(s) of publication in the Official Journal of the European
Communities.

4.3.3. Contract award notice - Annex IIIE of the Services Directive

This notice is the same for open, restricted and negotiated procedures, including
negotiated procedures without prior publication of a contract notice.

D

A S B SN U

11.

12.
13.

14.

Name and address of the contracting authority.

Award procedure chosen. In the case of the negotiated procedure without prior
publication of a tender notice, justification (Article 11(3)).

Category of service and description. CPC reference number.
Date of award of the contract.

Criteria for award of the contract.

Number of tenders received.

Name and address of service provider(s).

Price or range of prices (minimum/maximum) paid.

Where appropriate, value and proportion of the contract which may be
subcontracted to third parties.

Other information.

Date of publication of the contract notice in the Official Journal of the
European Communities.

Date of dispatch of the notice.

Date of receipt of the notice by the Official Publications of the European
Communities.

In the case of contracts for services listed in Annex IB, agreement by the
contracting authority to publication of the notice (Article 16(3)).




4.4 Determining the time limits

In order to ensure a non-discriminatory treatment of all tenderers, time limits should be
fixed in such a way so as to be easily understood by all economic operators, irrespective of
their Member State. The Commission does not accept that time limits be determined by
referring to national holidays, or to the publication of the notice in the national or local
press, because this would put foreign tenderers at a disadvantage.



4.5  Advertising of tenders at national level?

The Directive provides that notices in the local press or in the national official journals
must not contain information other than that published in the Official Journal of the
European Communities. The objective of this provision is to ensure the same level of
information for all economic operators, irrespective of their Member State.

For the same reason, notices cannot be published in national official journals or in the
local press before the date of dispatch to the Office for Official Publications. Contracting
authorities must be able to supply proof of the date of dispatch. This date should also be
mentioned in the local publication.

4.6 Who publishes the notices?

Notices required by the Services Directive are published by the Office for Official
Publications of the European Communities. Contracting authorities are required to send
the notices to the Office as rapidly as possible and by the most appropriate channels.34
This implies that contracting authorities should use all the modern means of
communication in order to send the notices as quickly as possible. In particular,
contracting authorities must fulfil the following obligations:

- send the annual indicative notice as soon as possible after the beginning of
the budgetary year;
- in case of accelerated procedures, send the notice by telex, telegram or fax;

- send the contract award notice no later than forty-eight days after the award
of the contract in question;

- be able to supply proof of the date of dispatch of the various notices to the
Office of Official Publications.

The address for correspondence is:

Supplement to the Official Journal of the European Communities
Office of Official Publications of European Communities

2, rue Mercier

L -2985 Luxembourg

Tel:  (352) 499 28 23 32

Telex: 1324 PUBOF LU/2731 pubof LU

Fax: (352)49 00 03/(352)49 57 19

83 Article 17(6) of the Services Directive.




The annual indicative notice and the contract award notice must be published in full in the
Official Journal and in the TED data bank in all the official languages of the
Community.8> The contract notices and the notices for design contests are published in
full in their original language with a summary of the important elements of each notice
being published in the other official languages of the Communities.?¢ The notices must be
published in the Supplement of the Official Journal and in the TED data bank within 12
days after their dispatch.®” In the case of accelerated procedure, this time limit should be
reduced to 5 days.

The Office for Official Publications is responsible for carrying out the necessary
translations and summaries®8. The cost for the publications is at present borne by the
Communities.

4.7 Recommended standard format of contract notices

In its Recommendation 91/561/EEC the Commission initiated a new system for the
standardisation of information contained in contract notices. This system has been
perfected in order to contribute to a better realisation of public procurement policy
objectives, notably through the use of a common terminology to facilitate competitors'
comprehension of contract notices, while at the same time simplifying the task not only of
contracting authorities in the preparation of notices, but also of the Office for Official
Publications of the European Communities in their publication.

Standard forms for service contracts have yet to be worked out. For works and supplies
contracts, standard forms are set out for the different Member States in the Supplement to
the Official Journal, S217A to 217N?#° of 16 November 1991.

Under this standardised system, the task of the contracting entities is basically to select the
appropriate words or phrases and to add any pertinent information to the standardised
case. In its Recommendation 91/561/EEC the Commission has requested Member States
to take the necessary measures to ensure that contracting authorities may make use of this
method of drafting contract notices.

4.8 Minimum and maximum deadlines to be respected

One of the objectives of the Services Directive is to ensure that all potential tenderers get a
fair opportunity to express their interest for the contract in question or submit their tenders.
In order for this objective to be achieved, the Directive fixes minimum time limits for the

85  Article 17(3) of the Services Directive.
86 Article 17(4) of the Services Directive.
87 Article 17(3) and (5) of the Services Directive.
88 Article 17(3) of the Services Directive.

89 217A, B and C (Belgium in German, French and Dutch), 217D (Denmark), 217E (Germany), 217F (Greece),
217G (Snainy 217H (France) 2171 (Ireland) 2171 (1talvy 217K (1 ixemhotired 2171 (Netherlandsy 217M



receipt of tenders or expressions of interests, or maximum time limits for the dispatch of
contract documents and other related documents necessary for submission.

Clearly, contracting authorities may extend the time limits for the receipt of tenders
beyond the legal minimum or shorten the time limits for the dispatch of the contract
documents if they consider it appropriate. Moreover, they have an obligation to extend the
time limits for receipt of tenders in the cases where the contract documents are too bulky
to be supplied within the minimum time limits or where tenders can be made only after a
visit to the site or after on-the-spot inspection of the documents supporting the contract
documents.?0

4.8.1

(a)

(b)

(c)

4.8.2

Open Procedure

Minimum deadline for receipt of tenders
- as a general rule, 52 days from the date of dispatch of the notice for
publication in the Official Journal,®!

- in cases where the contracting authority has published an annual indicative
notice which includes the services in question, 36 days from the date of
dispatch of the notice.%2

The above time limits must be extended in the circumstances outlined in 4.8 above.

The maximum time limit for the dispatch of contract documents and other
supporting documents is fixed by the Services Directive at 6 days after the receipt
of the request (provided that the request has been sent in good time).?3

Moreover, the maximum time limit for the dispatch of additional information
relating to the contract documents is 6 days before the final date fixed for receipt of
tenders, provided such information has been requested in good time.%*

Restricted Procedure
Minimum deadline for receipt of requests to participate:

- 37 days from the date of dispatch of the notice for publication in the
Official Journal;%s

- 15 days in accelerated restricted procedures, i.e. where urgency renders
impracticable the time limit of 37 days.%
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Articles 18(5) and 19(7) of the Services Directive
Article 18(1) of the Services Directive.
Article 18(2) of the Services Directive.
Article 18(3) of the Services Directive.
Article 18(4) of the Services Directive.
Article 19(1) of the Services Directive.



Minimum deadline for the receipt of tenders

- as a general rule, 40 days from the date of dispatch of the written invitation
to tender;%’

- in cases where the services concerned were included in the annual
indicative notice published by the contracting authority, 26 days from the
date of dispatch of the written invitation to tender;’®

- 10 days from the date of dispatch of the written invitation to tender in
accelerated restricted procedures, i.e. in cases where urgency renders
impracticable the time limits of 40 or 26 days as the case may be.??

Maximum deadline for dispatch of additional information relating to the contract
documents:

- 6 days before the final date fixed for the receipt of tenders, provided such
information has been requested in good time;!%0

- 4 days in accelerated restricted procedures, i.e. where urgency renders
impracticable the time limits of 40 (or 26) days for receipt of tenderers.!0!

The above time limits must be extended in the circumstances outlined in 4.8 above.

4.8.3

Negotiated procedures with prior publication of a contract notice!??

Minimum deadline for receipt of requests to participate

- 37 days from the date of dispatch of the notice for publication in the
Official Journal;!103

- in accelerated negotiated procedures, i.e. where urgency renders
impracticable the deadline of 37 days, 15 days from the date of dispatch of
the notice for publication in the Official Journal.!04
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Article 19(3) of the Services Directive.
Article 19(4) of the Services Directive.
Article 20(1)(b) of the Services Directive.
Article 19(6) of the Services Directive.
Article 20(2) of the Services Directive.
Articles 19 and 20 of the Services Directive.
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4.8.4 Summary tables

Open procedures

documents supporting the contract documents

Article Action Day

17(2) Dispatch contract notice to the Office for Day D
Official Publications of the EC as rapidly as
possible and by most appropriate channels

17(6) Publication in national press Not before Day D

17(5) Publication by the Office for Official In principle no later than
Publications of the EC Day D+12

18(3) Requests for contract and supporting To be received in good time.
documents

18(3) Supply of contract documents and supporting | Within six days of receipt of
documents request

18(4) Supply of additional information No later than six days

before the date fixed for
receipt of tenders

18(1) The date fixed for receipt of tenders (where A specific date given in the
the contract was not the subject of an annual | notice, and which must be
indicative notice for the current budgetary no earlier than the first
year) working day on or after Day

D+52. If the earliest
possible date is set under
this rule, the time limit
cannot be earlier than the
last hour of such date.

18(2) The date fixed fo receipt of tenders (where As above except that Day
the contract was included in an annual D+52 becomes Day D+36
indicative notice for the current budgetary
year)

18(5) Site visits and on the spot inspection of The above limits of D+52 or

D+36 should be extended
accordingly







Restricted procedures

Article Action Day

17(2) Dispatch contract notice to the Office for Day D
Official Publications of the EC as rapidly
as possible and by most appropriate

channels

17(6) Publication in national press Not before Day D

17(5) Publication by the Office for Official In principle no later than Day D+12
Publications of the EC

19(1) Time limit for receipt of requests to A specific date given in the notice, and
participate or dispatch of written which must be no earlier than the first

19(5) confirmations of requests made by working day on or after Day 37. If the
telegram, telex, fax or telephone earliest possible date is set under this

rule, the time limit cannot be earlier
than the last hour of such date.

19(2) Dispatch of letters of invitation to tender No legal deadline but as specified in
contract notice.

19(2)(a) | Requests for supporting documents not To be received in good time
included in the letter of invitation

19(6) Supply of additional information No later than six days before the date
fixed for receipt of tenders

19(3) The date fixed for receipt of tenders A specific date given in the notice, and
(where the contract was not the subject of | which must be no earlier than the first
an annual indicative notice for the current | working day on or after Day D+40. If
budgetary year) the earliest possible date is set under
this rule, the time limit cannot be
earlier than the last hour of such date.

19(4) The date fixed for receipt of tenders As above except that Day D+40
(where the contract was included in an becomes Day D+26

annual indicative notice for the current
budgetary year)




19(7)

Site visits and on the spot inspection of
documents supporting the contract
documents

The above limits of D+40 or D+26
should be extended accordingly




Urgent restricted procedures

Article Action Day
17(2) Dispatch contract notice to the Office for Day D
Official Publications of the EC by telex,
telegram or fax
17(6) Publication in national press Not before Day D
17(5) Publication by the Office for Official In principle no later than Day D+5
Publications of the EC
19(1) Time limit for receipt of requests to A specific date given in the notice,
participate or dispatch of written and which must be no earlier than
2003) confirmations of requests made by telegram, | the first working day on or after
telex, fax or telephone Day D+15. If the earliest possible
date is set under this rule, the time
limit cannot be earlier than the last
hour of such date.
19(2) Dispatch of letters of invitation to tender No legal deadline, but as specified
in contract notice.
19(2)(a) | Requests for supporting documents not To be received in good time
included in the letter of invitation
20(2) Supply of additional information No later than four days before the
date fixed for receipt of tenders
19(3) The date fixed for receipt of tenders (whether | A specific date given in the notice,
or not the contract was the subject of an and which must be no earlier than
annual indicative notice for the current the first working day on or after
budgetary year) Day D+10. If the earliest possible
date is set under this rule, the time
limit cannot be earlier than the last
hour of such date.
19(7) Site visits and on the spot inspection of the The above limit of D+10 should be

documents supporting the contract
documents

extended accordingly




Negotiated procedures (with publication of a contract notice)

Article Action Day
17(2) Dispatch contract notice to the Office for Day D
Official Publications of the EC as rapidly as
possible and by most appropriate channels
17(6) Publication in national press Not before Day D
17(5) Publication by the Office for Official In principle no later than Day D+12
Publications of the EC
19(1) Time limit for receipt of requests to A specific date given in the notice,
participate or dispatch of written and which must be no earlier than
19(5) confirmations of requests made by telegram, | the first working day on or after Day
telex, fax or telephone 37. If the earliest possible date is set
under this rule, the time limit cannot
be earlier than the last hour of such
date.
19(2) Dispatch of letters of invitation to negotiate No legal deadline, but as specified in

the contract notice.

Urgent negotiated procedures (with publication of a contract notice)

Article Action Day

17(2) Dispatch contract notice to the Office for Day D
Official Publications of the EC by telex,
telegram or fax

17(6) Publication in national press Not before Day D

17(5) Publication by the Office for Official In principle no later than Day D+5
Publications of the EC

19(1) Time limit for receipt of requests to A specific date given in the notice,
participate or dispatch of written and which must be no earlier than

20(3) confirmations of requests made by telegram, | the first working day on or after Day

telex, fax or telephone

D+15. If the earliest possible date is
set under this rule, the time limit
cannot be earlier than the last hour of
such date.




19(2)

Dispatch of letters of invitation to negotiate

No legal deadline, but as specified in
the contract notice.




4.9

Method of calculating time limits

Time limits must be calculated in accordance with the provisions of Council Regulation
1182/71 of 3 June 1971.

The relevant rules for the purposes of the Services Directive are:

(a)

(b)

(©)

(d)

(e)

Where actions must occur in a contracting authority's Member State within a
period of D days after an event, the day after the day in which the event occurs is
counted as day 1, the next day as day 2, and so on until day D. If day D is a
working day in the Member State, the action must be taken before the expiry of
the last hour in day D. If day D is not a working day, the action must be taken
before expiry of the last hour of the next following working day.105

Where a deadline fixed by a contracting authority for receipt of documents must
not be less than D days from a given event, the day after the day in which thg event
occurs is counted as day 1 and so on until day D. If day D is a working day in the
contracting authority's Member State, such authority must fix the deadline no
earlier than thakt day D (which means the last hour in that day D). If day D is not a
working day, the authority must fix the deadline as no earlier than the next
following working day (which means the last hour in such working day ).106

Where a contracting authority is obliged to act no later than D days before a
particular date, the day before such date is counted as day 1, the day before that as
day 2 and so on until day D and the authority must act no later than the last hour on
day D.107

Where in a notice or other document, a contracting authority sets a pre-fixed date
as the deadline for action, such action is valid if accomplished no later than the last
hour on that date.108

Where in a notice or other document, a contracting authority sets a pre-fixed date
and hour as the deadline for action, such action is valid if accomplished no later
than the prescribed hour on the prescribed date.!9?

A working day is any day other than a Saturday, Sunday or a day designated as a
public holiday in the Member State and published as such by the Commission in
the Official Journal of the EC.
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108

Regulation 1182/71, article 3.
Ibid.
Ibid., but see article 3(4), last sentence.

By implication based on Regulation 1182/71, article 3.



4.10 Means whereby service providers request to participate in restricted and
negotiated procedures

Requests to participate in a restricted procedure or in a negotiated procedure with a prior
publication of a notice may be made by letter, telegram, fax, telex or telephone. However,
in the case of a request by telegram, fax, telex or telephone, service providers must
confirm their request by letter, dispatched before the end of the deadline.!10

In case of an accelerated procedure, the Services Directive requires that requests for
participation be made by the most rapid means of communication possible. However,
requests made otherwise than by letter will not be valid unless t