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�� 4HEFOUNDATIONSFORTHECONSTRUCTIONOFJUDICIALCOOPERATIONINCIVILMAT
TERSWERELAIDINTHE����S�4WOINSTRUMENTSWEREESTABLISHEDATTHATTIME�
lRSTLY�THE����"RUSSELS#ONVENTIONONJURISDICTIONANDTHEENFORCEMENT
OF JUDGMENTS IN CIVIL AND COMMERCIAL MATTERS AND� SECONDLY� THE ����
2OME#ONVENTIONONTHELAWAPPLICABLETOCONTRACTUALOBLIGATIONS�

�� !LTHOUGH ONLY THE -EMBER 3TATES OF THE %UROPEAN #OMMUNITY COULD
BECOMECONTRACTINGPARTIESTOTHOSE#ONVENTIONS�NEITHERINSTRUMENTWAS
BASEDONTHEPROVISIONSOFTHE%#4REATY�!%UROPEANJUDICIALAREAWAS
STILLALONGWAYOFF�ALTHOUGHTHE����SSAWTHElRSTEXPRESSIONSOFPOLITICAL
SUPPORTFORIT�

�� 7ITHIN THE FRAMEWORK OF %UROPEAN POLITICAL COOPERATION DURING THE
����S�THE-EMBER3TATESCONCLUDEDAFURTHERTWOCONVENTIONS�NEITHEROF
WHICHWASPARTICULARLYAMBITIOUSINITSSCOPE�4HElRSTSIMPLIlEDPROCE
DURES FOR THE RECOVERYOFMAINTENANCEPAYMENTS THROUGH THE ESTABLISH
MENTOFREINFORCEDADMINISTRATIVECOOPERATIONINTHATSPECIlCAREA�4HE
SECOND ABOLISHED THE LEGALISATION OF DOCUMENTS IN THE -EMBER 3TATES�
/NLYAFEWOFTHE-EMBER3TATESACTUALLYRATIlEDTHOSEINSTRUMENTS�

�� 4HEENTRYINTOFORCEOFTHE-AASTRICHT4REATYON�.OVEMBER����HER
ALDEDTHEBEGINNINGOFANEWSTAGEINTHECONSTRUCTIONOFJUDICIALCOOPERA
TIONINCIVILMATTERS�WITH!RTICLE+��INCLUDINGSUCHCOOPERATIONAMONG
THEOBJECTIVESTOBEACHIEVEDWITHINTHEFRAMEWORKOFTHE%UROPEAN5NION�
4HISPERIODWASMARKEDBYAWILLTOCREATENEWINSTRUMENTSINAREASHITH
ERTO EXCLUDED FROMCOOPERATIONBETWEEN-EMBER3TATES� SUCH AS FAMILY
LAW�ANDSAWTHEADOPTIONOFTHE"RUSSELS))#ONVENTIONONJURISDICTIONAND
THERECOGNITIONANDENFORCEMENTOFJUDGMENTSINMATRIMONIALMATTERSAND
MATTERSOFCHILDCUSTODY�ASWELLASTHE#ONVENTIONONTHESERVICEOFJUDICIAL
ANDEXTRAJUDICIALDOCUMENTSINCIVILANDCOMMERCIALMATTERS�
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�� 4HEENTRYINTOFORCEOFTHE4REATYOF!MSTERDAMON�-AY�����ASSUB
SEQUENTLYAMENDEDBYTHE4REATYOF.ICE�lRSTENABLEDJUDICIALCOOPERA
TION IN CIVILMATTERS TODEVELOP A GRANDDESIGN�4HE CONCLUSIONSOF THE
4AMPERE%UROPEAN#OUNCILON��AND��/CTOBER����PAVEDTHEWAYFOR
DECISIVEPROGRESSBYTHE%UROPEAN#OMMUNITYTOWARDSTHEESTABLISHMENT
OFAGENUINESYSTEMOFPRIVATE%UROPEANLAWBETWEENTHE-EMBER3TATES
OFTHE%UROPEAN5NION�

�� &URTHERMORE�SINCETHISENTIREAREAHADBEENTRANSFERREDFROMTHE4REATYON
%UROPEAN5NIONTOTHE%#4REATY�JUDICIALCOOPERATIONINCIVILMATTERSBE
GANTOFUNCTION�GENERALLYSPEAKING�ACCORDINGTORULESMOREINTUNEWITH
THOSEWHICHHADGOVERNEDTHETRADITIONALlELDSOF%UROPEANCONSTRUCTION�

�� 6ARIOUS INSTRUMENTS WERE CONCLUDED DURING THIS PERIOD� 4HE #OUNCIL
@COMMUNITARISED�THEEARLIER#ONVENTIONSONJURISDICTIONANDTHERECOGNI
TIONANDENFORCEMENTOF JUDGMENTSANDESTABLISHEDNEWINSTRUMENTS IN
THISAREAINCLUDING�MOSTNOTABLYTHE"RUSSELS)�THE"RUSSELS))ANDTHE
"RUSSELS))A2EGULATIONSANDTHE2EGULATIONONINSOLVENCYPROCEEDINGS�

�� 4HE#OUNCILHASALSOADOPTEDANUMBEROFINSTRUMENTSINTRODUCINGPROVI
SIONSTOIMPROVEJUDICIALASSISTANCEBETWEEN-EMBER3TATES�4HESEINSTRU
MENTS�OFCRUCIALIMPORTANCETOTHEEVERYDAYLIFEOFPEOPLESEEKINGJUSTICE�
RELATETOTHETAKINGOFEVIDENCEABROADANDTHESERVICEOFJUDICIALANDEX
TRAJUDICIALDOCUMENTSINCIVILORCOMMERCIALMATTERS�

�� !CCESSTOJUSTICEISANOTHERIMPORTANTASPECTOFTHEAREAOFJUSTICEWHICHIS
BEINGDEVELOPED�4HEADOPTIONOFTHE$IRECTIVETOIMPROVEACCESSTOJUS
TICEHASMADEITPOSSIBLETORAISETHELEVELOFLEGALAIDINCROSSBORDERDIS
PUTES�ANDFORPARTIESTOCIVILORCOMMERCIALDISPUTESTODEFENDTHEIRRIGHTS
INCOURTEVENWHERETHEIRlNANCIALSITUATIONPREVENTSTHEMFROMMEETING
THELEGALCOSTSINVOLVED�

���4HE#OUNCILHASALSOCREATEDA%UROPEAN*UDICIAL.ETWORKFORTHEGRADU
ALESTABLISHMENTOFANINFORMATIONSYSTEMFORTHEGENERALPUBLICANDSPE
CIALISTSALIKE�4HENETWORKIMPROVES�SIMPLIlESANDSPEEDSUPJUDICIALCO
OPERATIONBETWEEN-EMBER3TATESINCIVILANDCOMMERCIALMATTERS�BOTH
INTHEAREASALREADYCOVEREDBYINSTRUMENTSINFORCEANDINAREASWHERENO
INSTRUMENTYETAPPLIES�

���-OST OF THE ABOVE INSTRUMENTS ARE INCLUDED IN THIS PUBLICATION� WHICH
AIMS TO FURTHER THE OBJECTIVE SET BY THE4AMPERE%UROPEAN#OUNCIL OF
KEEPINGCITIZENSINGENERAL�ANDLEGALPRACTITIONERSINPARTICULAR�BETTERIN
FORMEDABOUTTHEINSTRUMENTSTHATEXIST�
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���*UDICIALCOOPERATIONINCIVILMATTERSISSTILLATTHEDEVELOPMENTSTAGE�!SFAR
ASDElNINGRULESFORJURISDICTIONANDTHERECOGNITIONANDENFORCEMENTOF
JUDGMENTSISCONCERNED�ITSHORIZONSSHOULDBEEXTENDEDTOOTHERAREASOF
CIVILANDCOMMERCIALLAW�SUCHASINHERITANCEMATTERSANDRIGHTSINPROP
ERTYARISINGOUTOFAMATRIMONIALRELATIONSHIP�

���&URTHERMORE� THE #OMMUNITY SHOULD STEP UP COOPERATION ON THE FREE
MOVEMENTOFJUDGMENTSTOTHEPOINTWHERE�FORCERTAINTYPESOFJUDGMENT�
JUDICIALCONTROLCEASESTOBENECESSARYBETWEEN-EMBER3TATES�4HE2EGU
LATION CREATING A %UROPEAN ENFORCEMENT ORDER FOR UNCONTESTED CLAIMS�
WHICHWASADOPTEDRECENTLY�ISACASEINPOINT�

���4HEADOPTIONOF CONmICTOFLAW RULES IS ALSO AN IMPORTANT STONE IN THE
EDIlCEOFJUDICIALCOOPERATIONINCIVILMATTERS�2EFERENCEHERESHOULDBE
MADETOTHE2OME))DRAFT2EGULATIONONTHELAWAPPLICABLETONONCON
TRACTUALOBLIGATIONS�

���!SFARASJUDICIALCOOPERATIONINCIVILMATTERSISCONCERNED�THEAREAOFFREE
DOM�SECURITYANDJUSTICEISTHUSGRADUALLYBEINGCREATED�)TRUSTTHATALL
PRACTITIONERSOFLAWWILLlNDTHISSELECTIONOFTEXTSAUSEFULWORKINGTOOL�

#HARLES%LSEN
$IRECTOR'ENERAL�#OUNCILOFTHE%UROPEAN5NION
$IRECTORATE'ENERAL(�*USTICEANDHOMEAFFAIRS

"RUSSELS�!PRIL����
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�� )NTHEPROCESSOF@COMMUNITARISATION�OFPRIVATEINTERNATIONALLAWRESULTING
FROMTHE4REATYOF!MSTERDAM�THERULESONJURISDICTIONANDTHEENFORCE
MENTOFJUDGMENTSINCIVILANDCOMMERCIALMATTERS�THETITLEOF2EGULA
TION�%#	.O��������MOSTCERTAINLYPLAYACENTRALROLE�4HEPREDECES
SORINSTRUMENT�THE"RUSSELS#ONVENTIONOF��3EPTEMBER�����"RUSSELS)
#ONVENTION	�ADOPTEDBY THE THENSIX%#-EMBER3TATESUNDER!RTICLE
���OFTHE4REATY�COVEREDTHESAMESUBJECTMATTERANDENTEREDINTOFORCE
ON�&EBRUARY������	�4HE"RUSSELS)#ONVENTIONWASTHElRSTGENERAL
MULTILATERAL INSTRUMENTON THE RECOGNITIONOF JUDGMENTSWHICHDIRECTLY
REGULATEDTHEJURISDICTIONOFTHECONTRACTING3TATESANDTHENRELIEDONTHAT
DIRECTJURISDICTIONFORTHEENFORCEABILITYOFJUDGMENTSINOTHERCONTRACTING
3TATES�THEREBYENSURINGTHATTHEEXERCISEOFDIRECTANDINDIRECTJURISDIC
TIONCOINCIDE�4HE"RUSSELS)#ONVENTIONTHUSFALLS INTOTHECATEGORYOF
DOUBLECONVENTIONS� �	�)TWASAMENDEDSEVERALTIMES�WITHTHESUCCESSIVE
WAVESOFENLARGEMENTOFTHE%UROPEAN#OMMUNITY� �	�

�� )TSHOULDBEREMEMBEREDTHATTHESUBSTANCEOFTHE"RUSSELS)#ONVENTION
WENTTOFORMTHE,UGANOOR@0ARALLEL�#ONVENTION�CONCLUDEDIN,UGANO
ON��3EPTEMBER����BETWEENTHE%#-EMBER3TATESANDOTHER%URO
PEAN3TATES�THETHEN%&4!COUNTRIES	��	�ALBEITWITHSOMETEXTUALDIFFER
ENCES�ONLYPARTLYIRONEDOUTDURINGSUBSEQUENTAMENDMENTSOFTHE"RUS
SELS)#ONVENTION�)N�����INORDERBOTHTOFULLYALIGNTHETWOCONVEN
TIONSANDTORESOLVEBYLEGISLATIVEMEANSCERTAINPROBLEMSTHATTHE#OURT
OF*USTICEOFTHE%UROPEAN#OMMUNITIESHADHIGHLIGHTEDWHENINTERPRET
INGTHECONVENTION�SPROVISIONS�SEEBELOW	�THE#OUNCILDECIDEDTHATTHE
TWOCONVENTIONSSHOULDBEREVISEDSIMULTANEOUSLYANDINSTRUCTEDAGROUP
OFEXPERTSFROMTHECONVENTIONCONTRACTING3TATESTOCARRYOUTTHATTASK�
4HEREVISEDVERSIONWASSUBMITTEDIN����� �	�"ECAUSEOFTHEENTRYINTO
FORCEOFTHE4REATYOF!MSTERDAMANDTHESUBSEQUENTCOMMUNITARISATION
OFJUDICIALCOOPERATIONINCIVILMATTERS�THEWORKINGPARTY�SPROPOSEDDRAFT
WASNEVERENACTEDASANEWVERSIONOFTHE"RUSSELS)#ONVENTION�)TWAS�
HOWEVER�VERYLARGELYINCORPORATEDINTOTHENEW#OMMISSIONPROPOSALFOR
AREGULATIONPRESENTEDTOTHE#OUNCILONTHEBASISOF!RTICLE��OFTHE%#
4REATY�WITHTHENECESSARYADJUSTMENTSTOTHENEWFORMOFTHEINSTRUMENT
�REGULATION	ANDWITHTHEADDITIONOFNEWPROVISIONSONCONSUMERCON
TRACTS� � 	�THETEXTWASEXAMINEDAFRESHBYTHE#OUNCIL�S#OMMITTEEON
#IVIL,AW-ATTERS�!GAINST THIS BACKGROUND� THE"RUSSELS )2EGULATION

��	 /*,���������������4HE
"RUSSELS#ONVENTIONWAS

ACCOMPANIEDBYANEXPLANATORY
REPORTDRAWNUPBY0�*ENARD�/*#

�����������	� *ENARDREPORT	�
��	 '�!�,�$ROZ�#OMP£TENCE

JUDICIAIREETEX£CUTIONDESJUGEMENTS
DANSLEMARCH£COMMUN�0ARIS������

PP��ETSEQ�
��	 #ONVENTIONOF�/CTOBER����

ONTHEACCESSIONOF$ENMARK�
)RELANDANDTHE5NITED+INGDOM

�/*,��������������	�WITH
EXPLANATORYREPORTBY0�3CHLOSSER
�/*#�����������	�#ONVENTION

OF��/CTOBER����ONTHE
ACCESSIONOF'REECE�/*,����
����������	�WITHEXPLANATORY

REPORTBY$�)�%VRIGENISAND+�$�
+ERAMEUS�/*#��������������	�

#ONVENTIONOF��-AY����ON
THEACCESSIONOF3PAINAND

0ORTUGAL�/*,�������������	�
WITHEXPLANATORYREPORTBY-�DE
!LMEIDA#RUZ�-�$ESANTES2EAL

AND0�*ENARD�/*#����
���������	�#ONVENTIONOF��

.OVEMBER����ONTHEACCESSION
OF!USTRIA�&INLANDAND3WEDEN

�/*#������������	�
��	 /*,���������������WITH

EXPLANATORYREPORTBY0�*ENARDAND
'�-�LLER�/*#�������������	�

3EEALSO'�!�,�$ROZAND(�
'AUDEMET4ALLON�@,A

TRANSFORMATIONDELA#ONVENTION
DE"RUXELLESDU��SEPTEMBRE����

ENRáGLEMENTDU#ONSEIL
CONCERNANTLACOMP£TENCE

JUDICIAIRE�LARECONNAISSANCEET
L�EX£CUTIONDESD£CISIONSENMATIáRE

CIVILEETCOMMERCIALES��2EVUE
CRITIQUEDEDROITINTERNATIONALPRIV£�
�����PP����ETSEQ��(�4AGARAS�

@,AR£VISIONETCOMMUNAUTARISATION
DELA#ONVENTIONDE"RUXELLESPAR
LERáGLEMENT���������#AHIERSDE

DROITEUROP£EN������PP����ET
SEQ��"�VON(OFFMANN�)NTERNATIO
NALES0RIVATRECHT�3EVENTHEDITION�

PP����ETSEQ��,�#OLLINS�ED�	�
$ICEYAND-ORRISONTHECONmICTOF

LAWS���THEDITION�4HIRD
SUPPLEMENT�,ONDON������

PP���ETSEQ�
��	 &ORADESCRIPTIONOFTHE
PROCEDUREFOLLOWED�SEETHE
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WASAPPROVEDON��$ECEMBER����ANDENTEREDINTOFORCEON�-ARCH
�����BECOMINGDIRECTLYAPPLICABLEINALL-EMBER3TATESBYVIRTUEOFITS
PUBLICATIONINTHE/FlCIAL*OURNALOFTHE%UROPEAN#OMMUNITIES��	�

�� 4HE ���� "RUSSELS #ONVENTION WAS FOLLOWED BY A PROTOCOL� WHICH WAS
SIGNEDIN,UXEMBOURGON�*UNE����ANDENTEREDINTOFORCEON�3EPTEM
BER����� � 	�GIVINGTHE#OURTOF*USTICEJURISDICTIONTOINTERPRETTHECON
VENTION IF SO REQUESTED BY NATIONAL COURTS OF APPEAL OR LAST RESORT� 4HE
PROTOCOL HAS GIVEN RISE TO A WEALTH OF CASELAW OVER THE LAST �� YEARS�
WHICH�BYADOPTINGINDEPENDENTLEGALCONCEPTSANDLIMITINGRELIANCEON
NATIONALLAWBYTHECONTRACTING3TATES�COURTS�HASMADEFORUNIFORMINTER
PRETATIONOFTHEPROVISIONSOFTHECONVENTION�/VERTHEYEARS�THE#OURT�S
RULINGSHAVEENSUREDTHAT THEPROVISIONSOF THECONVENTIONCARRYAHIGH
DEGREE OF LEGAL CERTAINTY� MAKING IT A VERY RELIABLE INSTRUMENT FOR LEGAL
PRACTITIONERS�)TWASNOTPOSSIBLE�HOWEVER�TOATTACHTOTHE,UGANO#ON
VENTION A PROCEDURE FOR ENSURING UNIFORM INTERPRETATION� NEVERTHELESS�
NATIONAL COURTS IN NON%# COUNTRIES HAVE FREQUENTLY BEEN GUIDED BY
#OURT OF *USTICE CASELAW� WHICH HAS MADE FOR HARMONIOUS SOLUTIONS
AMONG THE 3TATES CONCERNED� 4HE ���� PROTOCOL DOES NOT APPLY TO THE
"RUSSELS)2EGULATION�4HETASKOFENSURINGUNIFORMINTERPRETATIONOFTHE
REGULATIONFALLSTOTHE#OURTOF*USTICEUNDERTHEORDINARYPROCEDURESFOR
INTERPRETING#OMMUNITYLAWLAIDDOWNIN!RTICLE���OFTHE%#4REATY�
(OWEVER�!RTICLE��OFTHE%#4REATYINTRODUCESAQUESTIONABLEPROVISION
WHEREBYONLYTHOSECOURTSANDTRIBUNALSINA-EMBER3TATEAGAINSTWHOSE
DECISIONSTHEREISNOJUDICIALREMEDYUNDERNATIONALLAWMAY�INFACT�SUB
MITQUESTIONSOFINTERPRETATIONTOTHE#OURTOF*USTICE� �	�)NANYEVENT�IT
SHOULDBEREMEMBEREDTHATTHE#OURTOF*USTICEHASALREADYPROVIDEDIN
TERPRETATIONSONTHEBASISOFTHE����PROTOCOLFORTHOSEPROVISIONSOFTHE
REGULATIONWHICHSIMPLYREPRODUCETHEPROVISIONSOFTHE"RUSSELS)#ON
VENTION�INTERPRETATIONSWHICHREMAINVALIDANDMUSTCONTINUETOBETAKEN
INTOCONSIDERATION�

�� 4HEVALUEOFA#OMMUNITYINSTRUMENTLIKETHE"RUSSELS)2EGULATIONFOR
BRINGING ABOUT FULL AND HARMONIOUS FREEDOM OF MOVEMENT OF PERSONS�
GOODS� SERVICES AND CAPITAL IN THE %UROPEAN 5NION IS INESTIMABLE� 4HE
NEEDFORITWASALREADYCLEARLYAPPARENTWHENTHE4REATYESTABLISHINGTHE
%UROPEAN#OMMUNITYWASCONCLUDED�!RTICLE���OFTHE4REATYLISTSTHE
FREEMOVEMENTOFJUDGMENTSASANAREAINWHICH-EMBER3TATESSHOULD
NEGOTIATEAGREEMENTS�"UTITISTHEEXPERIENCEOFTHE"RUSSELS#ONVENTION
�ITSSUCCESSFROMTHEMOMENTITENTEREDINTOFORCEANDTHEIMPRESSIVE
BODYOFCASELAWACCOMPANYINGITSINTERPRETATIONANDAPPLICATIONWHICH
MADEITAFAMILIARLEGALLANDMARKINTHELIFEOFTHE%UROPEAN#OMMUNITY
�THATCONlRMSTHESIGNIlCANCEOFTHEREGULATION�7ITHTHECONVENTION�
THE#OMMUNITYACQUIREDANINSTRUMENTBASEDONUNIFORMRULESOFDIRECT
JURISDICTION�COMPLIANCEWITHWHICHDIDNOTNEEDREVIEWBYTHECOURTOF

#OMMISSIONDOCUMENTREFERREDTO
INTHENEXTFOOTNOTE�4HEAUTHOROF
THISARTICLEWASTHEWORKINGPARTY�S
RAPPORTEUR�!SWITHTHEPREVIOUS
VERSIONS�THEEXPLANATORYREPORT
SHOULDHAVEACCOMPANIEDTHENEW
VERSIONOFTHE"RUSSELS)
#ONVENTION�4HEEVENTSWHICHLED
TOTHEADOPTIONOFAREGULATION
RATHERTHANACONVENTIONPREVENTED
THEPUBLICATIONOFTHEEXPLANATORY
REPORTWHICHMAYYETBEPUBLISHED
ASTHEREPORTONTHENEWVERSIONOF
THE,UGANO�0ARALLEL	#ONVENTION
WHENTHISHASBEENCONCLUDED�
��	 #/-�����	���lNAL�
����������
��	 /*,�������������
��	 /*#�������������LATEST
VERSIONOFTHEPROTOCOL	�2ETHE
ORIGINALVERSION�SEE&�0OCAR�,A
CONVENZIONEDI"RUXELLESSULLA
GIURISDIZIONEEL �ESECUZIONEDELLE
SENTENZE�4HIRDEDITION�-ILAN�
�����PP���ETSEQ�
��	 (�'AUDEMET4ALLON�
#OMP£TENCEETEX£CUTIONDES
JUGEMENTSEN%UROPE�4HIRDEDITION�
0ARIS������P����3�"ARIATTI�@,A
COOPERAZIONEGIUDIZIARIAINMATERIA
CIVILEDALTERZOPILASTRODELL�5NIONE
EUROPEAALTITOLO)6DEL4RATTATO
#%��$IRITTODELL�5NIONEEUROPEA�
�����P�����&�0OCAR�@2EMARQUES
SURLACOOP£RATIONJUDICIAIREEN
MATIáRECIVILEDANSLA#%��
-£LANGESENL�HONNEURDE"�$UTOIT�
'ENEVA������P�����
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THE3TATEINWHICHENFORCEMENTWASSOUGHT�ANDONAUTOMATICRECOGNITION
OFDECISIONS�WHICHTOGETHERACCELERATEDTHEMOVEMENTOFJUDGMENTSBE
TWEEN THE %5 -EMBER 3TATES� 4HE REGULATION� HOWEVER� WHICH FURTHER
SIMPLIlESTHEPROCEDUREFORDECLARINGA JUDGMENTGIVENINONE-EMBER
3TATEENFORCEABLEINANOTHER�HASTHEPOTENTIALTOGRADUALLYDISMANTLEAL
MOSTALL THEOBSTACLESSTILL INTHEWAYOF THEAUTOMATICENFORCEABILITYOF
JUDGMENTSTHROUGHOUTTHE#OMMUNITY�4HE"RUSSELS)2EGULATIONSTANDS
ASAMILESTONEONTHEROADTOAGENUINE%UROPEANJUDICIALAREAWHICHHAS
DISMANTLEDTHEBARRIERSBETWEEN-EMBER3TATES�4HECONVENTIONNOTBY
CHANCEHASBEENDESCRIBEDASAFEDERATINGINSTRUMENT�ADESCRIPTIONWHICH
HOLDSEVENTRUEROFTHEREGULATION��	�

�� 4ERRITORIALSCOPE

4HE REGULATION IS APPLICABLE IN ALL -EMBER 3TATES EXCEPT $ENMARK� WHICH
UNDER!RTICLE��OFTHE%#4REATYDOESNOTTAKEPARTINACTSADOPTEDPURSUANT
TO4ITLE)6OFTHE%#4REATY�WHEREASITDOESAPPLYINTHE5NITED+INGDOM
AND)RELAND�WHICHNOTIlEDTHEIRWISHTOBEBOUNDBYTHEREGULATION�4HUS�
THE"RUSSELS)#ONVENTION�INTHEVERSIONPRECEDINGTHEREVISIONPROCESSLEAD
INGTOTHEADOPTIONOFTHEREGULATION	CONTINUESTOAPPLYINRELATIONSBETWEEN
$ENMARKANDITSFELLOW%#-EMBER3TATES�

�� -ATERIALSCOPE

�� $ESPITETHEBROADSWEEPOFITSTITLE�COVERINGCIVILANDCOMMERCIALMATTERS
INGENERAL�AND!RTICLE���	�ACCORDINGTOWHICHITISAPPLICABLE@WHATEVER
THENATUREOFTHECOURTORTRIBUNAL��THEREGULATIONDOESPROVIDEFORVARIOUS
EXCEPTIONS�4HESEARELISTEDIN!RTICLE���	ASFOLLOWS�THESTATUSORLEGAL
CAPACITYOFNATURALPERSONS�RIGHTSINPROPERTYARISINGOUTOFAMATRIMO
NIALRELATIONSHIP�WILLSANDSUCCESSION�BANKRUPTCY�PROCEEDINGSRELATING
TOTHEWINDINGUPOFINSOLVENTCOMPANIESOROTHERLEGALPERSONS�JUDICIAL
ARRANGEMENTS�COMPOSITIONSANDANALOGOUSPROCEEDINGS�ANDSOCIALSECU
RITYANDARBITRATION�-OREOVER�THEREGULATIONDOESNOTAPPLYTOREVENUE�
CUSTOMSORADMINISTRATIVEMATTERS�

�� 4HE#OURTOF *USTICEHAS TENDEDTO INTERPRET THESEEXCEPTIONSWIDELY TO
COVERDISPUTES�WHICH�WHILENOT EXPLICITLY INCLUDEDAMONG THE SUBJECTS
LISTED�ARENEVERTHELESSINDIRECTLYRELATEDTOTHEM�4HE#OURTHASCLEARLY

��	 6�"�'OLDMAN�@5NTRAIT£
F£D£RATEUR�LACONVENTIONENTRELES

»TATSMEMBRESDELA#%%SURLA
RECONNAISSANCEETL�EX£CUTIONDES

D£CISIONSENMATIáRECIVILEET
COMMERCIALE��2EVUETRIMESTRIELLEDE

DROITEUROP£EN������PP��ETSEQ�
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STATEDTHATTHEREISNOPROVISIONTHATNECESSARILYLINKSTHETREATMENTOFAN
ANCILLARYCLAIMTOTHATOFAPRINCIPALCLAIM�ANCILLARYCLAIMSACCORDINGLY
COMEWITHINTHESCOPEOFTHECONVENTION�AND�NOW�OFTHEREGULATION	@AC
CORDINGTOTHESUBJECTMATTERWITHWHICHTHEYARECONCERNEDANDNOTAC
CORDINGTOTHESUBJECTMATTERINVOLVEDINTHEPRINCIPALCLAIM���	�)TSHOULD
ALSOBEREMEMBEREDTHATSOMEOFTHEAREASOUTSIDETHEREGULATION�SSCOPE
AREGOVERNEDBYOTHER#OMMUNITYINSTRUMENTS�FOREXAMPLE2EGULATION
�%#	 .O��������� ON INSOLVENCY PROCEEDINGS AND 2EGULATION �%#	
.O���������ONMATRIMONIALMATTERSANDMATTERSOFPARENTALRESPONSI
BILITYFORCHILDRENOFBOTHSPOUSES�5NDER!RTICLE��OFTHEREGULATION�THE
PROVISIONS OF SUCH #OMMUNITY INSTRUMENTS TAKE PRECEDENCE OVER THE
REGULATIONITSELFANDMAYTHEREFOREBETAKENINTOCONSIDERATIONFORTHEPUR
POSEOFINTERPRETINGMATTERSOUTSIDEITSSCOPE�

�� 4HEMATERIALSCOPEOFTHEREGULATIONISLIMITEDNOTONLYBYTHEEXCEPTIONS
UNDER!RTICLE�BUTALSO�UNDER!RTICLE���BYPROVISIONSONJURISDICTION
ANDTHEENFORCEMENTOFJUDGMENTSCONTAINEDINOTHERCONVENTIONS@INRELA
TION TO PARTICULAR MATTERS�� WHICH REMAIN UNAFFECTED� (OWEVER� EVEN
WHEREANATIONALCOURTHASAPPLIEDTHERULESONJURISDICTIONOFACONVENTION
ONAPARTICULARMATTER� ITSDECISIONS ARE RECOGNISED ANDENFORCED IN THE
OTHER-EMBER3TATESPURSUANTTOTHEREGULATION�UNLESSBOTHTHE-EMBER
3TATEOFORIGINANDTHE-EMBER3TATEADDRESSEDAREPARTIESTOTHEPARTICU
LARCONVENTION�)NTHATCASE�THECONDITIONSFORTHERECOGNITIONORENFORCE
MENTAREGOVERNEDBYTHATCONVENTION�BUTITISSTILLPOSSIBLETOAPPLYTHE
PROVISIONSOFTHEREGULATIONWHICHCONCERNTHEPROCEDUREFORRECOGNITION
ANDENFORCEMENT�

�� 4EMPORALSCOPE

5NDER!RTICLE���THE"RUSSELS)2EGULATIONAPPLIESTOLEGALPROCEEDINGSINSTI
TUTEDANDTODOCUMENTSFORMALLYDRAWNUPAFTERTHEREGULATION�SENTRYINTO
FORCEON�-ARCH�����!RTICLE����	�HOWEVER�GOESONTOSPECIFYTWOSITUA
TIONSINWHICH�INPROCEEDINGSINSTITUTEDINA-EMBER3TATEBEFORETHATDATE�
JUDGMENTS GIVEN THEREAFTER WILL BE RECOGNISED AND ENFORCED IN ACCORDANCE
WITHTHEREGULATION�4HESEARE�I	IF�WHENTHEPROCEEDINGSWEREINSTITUTEDIN
THE-EMBER3TATEOFORIGIN�THAT-EMBER3TATEWASAPARTYTOTHE"RUSSELS)
#ONVENTIONORTHE,UGANO#ONVENTIONOR�II	IF�INTHE-EMBER3TATEOFORI
GIN�JURISDICTIONWASFOUNDEDONRULESWHICHACCORDEDWITHTHOSEPROVIDEDFOR
INTHEREGULATIONORINACONVENTIONCONCLUDEDBETWEENTHE-EMBER3TATEOF
ORIGINANDTHE-EMBER3TATEADDRESSEDWHICHWASINFORCEWHENTHEPROCEED
INGSWERE INSTITUTED�4HIS ISA TRANSITIONALPROVISIONDESIGNEDTOENSURE THE
MAXIMUM CONTINUITY BETWEEN THE REGULATION AND CONVENTIONS APPLYING
AMONG-EMBER3TATESANDTOPROMOTEUNIFORMITYINTHERULESAPPLIEDTOTHE
ENFORCEMENTOFJUDGMENTSTHROUGHOUTTHE%UROPEAN5NION�

��	 *UDGMENTOFTHE#OURTOF
*USTICEOF�-ARCH����IN#ASE
������$E#AVEL))
;����=%#2����
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�� 'ENERALGROUNDOFJURISDICTION

�� 4HESYSTEMOFDIRECTJURISDICTIONEMBODIEDINTHEREGULATIONISBASED�
LIKE THAT OF ITS PREDECESSOR THE "RUSSELS ) #ONVENTION � ON A GENERAL
GROUND� ON A NUMBER OF SPECIAL GROUNDS AS ALTERNATIVES TO THE GENERAL
GROUND�ON @PROTECTIVE� JURISDICTION�WHICHINTRODUCESSPECIALRULESSAFE
GUARDINGTHEWEAKERPARTY�ONTHEPROROGATIONOFJURISDICTIONBYTHEPAR
TIES�ANDLASTLYONEXCLUSIVEJURISDICTION�

�� 4HEGENERALRULESETOUTIN!RTICLE�ISTHATJURISDICTIONLIESWITHTHECOURTS
OFTHE-EMBER3TATEOFTHEDEFENDANT�SDOMICILE�0ERSONSDOMICILEDINA
-EMBER3TATEARESUEDINTHECOURTSOFTHAT3TATEWHATEVERTHEIRNATIONAL
ITY�WHICHHASBEENOUTLAWEDAS AGROUNDOF JURISDICTION IN ACCORDANCE
WITHTHEPRINCIPLETHATNATIONALITYBASEDDISTINCTIONSHAVENOPLACEINTHE
INTERNALMARKET�0ERSONSDOMICILEDINA-EMBER3TATEMAYBESUEDINTHE
COURTSOFANOTHER-EMBER3TATEONTHESTRICTCONDITIONTHATTHEREGULATION
SOPROVIDES�)NPARTICULAR�THERULESOFNATIONALJURISDICTIONLISTED�ALBEIT
PARTIALLY�IN!NNEX)TOTHEREGULATIONMAYNOTBEAPPLIEDAGAINSTTHEM�
)TSHOULDBENOTEDTHATWHILETHEDEFENDANT�SDOMICILEINA-EMBER3TATE
MAYDETERMINETHATJURISDICTIONLIESWITHTHAT3TATE�SCOURTS�ITDOESNOTAT
THE SAME TIME REGULATE THOSE COURTS� TERRITORIAL ORMATERIAL JURISDICTION�
"OTHTHESEMATTERSAREGOVERNEDBYTHE-EMBER3TATE�SOWNRULES�

�� 4HECHOICEOFTHEDEFENDANT�SDOMICILEASTHEGENERALGROUNDFORJURISDIC
TIONCAMEINFORCRITICISMINCONNECTIONWITHTHE"RUSSELS)#ONVENTION�
WHICHPROVIDEDNOUNIFORMDElNITIONOFDOMICILEBUTLEFTTHEMATTERTO
THENATIONALLAWOFTHECOURTSEISED�!LTHOUGHNOPROBLEMSACTUALLYAROSE
WHEN APPLYING THE CONVENTION� A UNIFORMDElNITIONOF THEDOMICILE OF
COMPANIESOROTHERLEGALPERSONSISGIVENINTHEREGULATION�4HUS�IFTHE
DEFENDANTISANATURALPERSON�THECOURTOFTHE-EMBER3TATESEISEDOFTHE
MATTERDETERMINESWHETHERORNOTHE ISDOMICILED THEREBYAPPLYING ITS
DOMESTICLAW�IFTHECOURTESTABLISHESTHATHEISNOTDOMICILEDINTHAT3TATE�
THENINORDERTODETERMINEWHETHERTHEDEFENDANTISDOMICILEDINANOTHER
-EMBER3TATE�THECOURTAPPLIESTHELAWOFTHAT-EMBER3TATE�!RTICLE��	�
)FTHEDEFENDANTISACOMPANYOROTHERLEGALPERSON�!RTICLE��LAYSDOWN
THAT�FORTHEPURPOSESOFTHEREGULATION�ITISDOMICILEDATTHEPLACEWHERE
ITHASITSSTATUTORYSEAT�ORCENTRALADMINISTRATIONORITSPRINCIPALPLACEOF
BUSINESS� 4HE GROUNDS OF JURISDICTION SPECIlED IN !RTICLE ��� WHICH IS
MODELLEDON!RTICLE��OFTHE%#4REATY�AREALTERNATIVES�WITHTWOCONSE
QUENCES�lRSTLY�THATTHEPLAINTIFFHASSEVERALALTERNATIVEFORUMSAVAILABLEAS
REGARDSTHETERRITORIALAPPLICATIONOFTHEREGULATION�AND�SECONDLY�THAT�IF
ANYONEOFTHOSEGROUNDSISPRESENTINA-EMBER3TATE�THEREGULATIONIS
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APPLICABLE�EVENTHOUGHTHEOTHERGROUNDSWOULDDETERMINETHATTHECOM
PANYWASDOMICILEDINATHIRD3TATE�4HISRULEISUSEFULLESSASATOOLFOR
SETTLINGISSUESOFCONCURRENTJURISDICTIONTHANASAMEANSOFENSURINGTHAT
COMPANIESWITHATLEASTONELINKWITHTHETERRITORYOFTHE%UROPEAN5NION
AREBROUGHTWITHINTHESCOPEOFTHEREGULATION�SUNIFORMRULES�

�� !SWELLASBEINGTHEGENERALGROUNDFORDETERMINING JURISDICTION�WHICH
MAYBE CONCURRENTWITHOTHER GROUNDSONLYWHERE THE REGULATION SO AL
LOWS	�THEDEFENDANT�SDOMICILEISALSOTHECRITERIONDELIMITINGTHESCOPEOF
THEREGULATION�SDIRECTRULESONJURISDICTION�5NDER!RTICLE��IFTHEDEFEND
ANTISNOTDOMICILEDINA-EMBER3TATE�JURISDICTIONISONLYINDIRECTLYREGU
LATEDBYTHEREGULATION�BYREFERRINGTOTHELAWOFEACH-EMBER3TATE�THE
EXCEPTIONS ARE THE RULESON EXCLUSIVE JURISDICTIONAND THEPROROGATIONOF
JURISDICTION �!RTICLES �� AND ��	� WHICH APPLY REGARDLESS OF DOMICILE�
!GAINSTDEFENDANTSDOMICILEDINTHIRDCOUNTRIESITISTHENPOSSIBLETORELY
ONTHENATIONALRULESOFJURISDICTIONLISTEDIN!NNEX)TOTHEREGULATION�EVEN
WHENTHESEASSERTEXORBITANTJURISDICTION�*UDGMENTSGIVENINACTIONSBASED
ON SUCHNATIONAL RULES ARE�ASWILL BE SEEN LATER� RECOGNISED IN THE
OTHER-EMBER3TATESONTHESAMECONDITIONSASJUDGMENTSINACCORDANCE
WITH THE REGULATION�S OWN RULES ON JURISDICTION� 4HIS PROVISION� ALREADY
FOUNDINTHE"RUSSELS)#ONVENTION�HASBEENATTACKEDASDISCRIMINATING
AGAINSTPERSONSDOMICILEDINTHIRDCOUNTRIES��	�TOREMEDYTHIS�ALBEITPAR
TIALLY�!RTICLE��LEAVESUNAFFECTEDANYEXISTINGBILATERALAGREEMENTSWITH
THIRDCOUNTRIESTHATPROVIDEFORNONRECOGNITIONOFJUDGMENTS� �	�

�� 3PECIALJURISDICTION

�� !SANALTERNATIVETOTHEGENERALRULETHATJURISDICTIONLIESWITHTHECOURTS
OF THE -EMBER 3TATE OF THE DEFENDANT�S DOMICILE� PLAINTIFFS MAY AVAIL
THEMSELVESOF THE SPECIAL JURISDICTION SPECIlED IN!RTICLES� TO�OF THE
REGULATIONANDBRINGANACTION INANOTHER-EMBER3TATE�4HIS FORMOF
JURISDICTION COVERSMATTERS RELATING TO CONTRACT�MAINTENANCE� TORT� CIVIL
CLAIMSFORDAMAGESORRESTITUTIONBASEDONANACTGIVINGRISETOCRIMINAL
PROCEEDINGS�DISPUTESARISINGOUTOFTHEOPERATIONSOFABRANCHORAGENCY�
TRUSTS� AND CERTAIN SHIPPING DISPUTES� 5NLIKE GENERAL JURISDICTION� THE
GROUNDSOFSPECIALJURISDICTIONINPRINCIPLE� �	ESTABLISHBOTHTHEJURISDIC
TION OF THE -EMBER 3TATE CONCERNED AND THE LOCAL JURISDICTION OF THAT
3TATE�SCOURTS�WHICHMAYDEPARTFROMNATIONALRULESONTERRITORIALJURISDIC
TION��	�

�� 7ITHOUTENTERINGINTOTHEDETAILOFALLTHEABOVEGROUNDSOFJURISDICTION�IT
SHOULDBEMENTIONEDTHATINMATTERSRELATINGTOCONTRACTTHEREGULATION�
LIKETHE"RUSSELS)#ONVENTION�LAYSDOWNTHATAPERSONMAYBESUED@INTHE
COURTSFORTHEPLACEOFPERFORMANCEOFTHEOBLIGATIONINQUESTION��!RTICLE

��	 3EE�FOREXAMPLE�+�(�
.ADELMANN�@*URISDICTIONALLY
IMPROPERFORAINTREATIESON
RECOGNITIONOFJUDGMENTS�THE
#OMMON-ARKETDRAFT��#OLUMBIA
,AW2EVIEW������PP����ETSEQ��
0�(AY�@4HE#OMMON-ARKET
0RELIMINARY$RAFT#ONVENTIONON
THE2ECOGNITIONAND%NFORCEMENT
OF*UDGMENTS�3OME
CONSIDERATIONSOFPOLICYAND
INTERPRETATION��!MERICAN*OURNALOF
#OMPARATIVE,AW������PP����ET
SEQ��4�#�(ARTLEY�#IVIL
JURISDICTIONANDJUDGMENTS�,ONDON�
�����P���
��	 5NDER!RTICLE���THE
REGULATIONDOESNOTAFFECT
AGREEMENTSBYWHICHA-EMBER
3TATEANDATHIRD3TATEUNDERTOOK�
PRIORTOTHEENTRYINTOFORCEOFTHE
REGULATION�NOTTORECOGNISE
JUDGMENTSGIVENINANOTHER
-EMBER3TATEAGAINSTDEFENDANTS
DOMICILEDORHABITUALLYRESIDENTIN
ATHIRDCOUNTRYWHERE�INCASES
PROVIDEDFORIN!RTICLE�OFTHE
"RUSSELS#ONVENTION�THEJUDGMENT
COULDONLYBEFOUNDEDONAGROUND
OFJURISDICTIONCONSIDERED
EXORBITANTUNDERTHESECOND
PARAGRAPHOF!RTICLE�OFTHE
CONVENTION�"UT�UNLIKETHE
COUNTERPART!RTICLE��OFTHE
"RUSSELS#ONVENTION�THISPROVISION
DOESNOTAPPLYTOAGREEMENTS
ENTEREDINTOSUBSEQUENTLY�
��	 %XCEPTFORJURISDICTIONWITH
REGARDTOTRUSTSUNDER!RTICLE���	�
WHICHREFERSTOTHECOURTSOFTHE
-EMBER3TATEINWHICHTHETRUSTIS
DOMICILED�
��	 /NTHEGRADUALDEVELOPMENTOF
#OMMUNITYRULESONTHE
JURISDICTIONOFTHECOURTSBOTHOF
ANDWITHINTHE-EMBER3TATES�SEE
3�-�#ARBONE�)LNUOVOSPAZIO
GIUDIZIARIOEUROPEODALLA
CONVENZIONEDI"RUXELLESAL
2EGOLAMENTO#%��������&OURTH
EDITION�4URIN������PP���ETSEQ�
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���	�A		�4HISPROVISIONHASRAISEDVARIOUSPROBLEMSOFINTERPRETATIONRE
GARDING�A	THEDElNITIONOF@MATTERSRELATINGTOCONTRACT���B	THEIDENTIl
CATIONOFTHECONTRACTUALOBLIGATIONTOBETAKENINTOCONSIDERATIONFORTHE
PURPOSESOF JURISDICTION� AND �C	 THEDETERMINATIONOF THEPLACEOFPER
FORMANCE�

�A	7HATARE@MATTERSRELATINGTOCONTRACT��'IVENTHEDIFFERENCESIN-EM
BER3TATES�NATIONALLAWONTHEPRECISESCOPEOFMATTERSRELATINGTOCON
TRACT�FOREXAMPLE�CULPAINCONTRAHENDO�PRECONTRACTUALLIABILITY�
ISREGARDEDASCONTRACTUALINSOME-EMBER3TATESBUTNONCONTRACTUAL
INOTHERS	�THE#OURTOF*USTICEHASIDENTIlEDTHENEEDFORANINDEPEND
ENTCONCEPTBUTHASNOTDEVELOPEDAHARDANDFASTDElNITION�4HE#OURT
HASTENDEDTOADDRESSTHEPROBLEMPRAGMATICALLY�RULINGOUTASAMATTER
OFCOURSEANYREFERENCETOTHENATIONALLAWOFTHE3TATESCONCERNEDAND
PROVIDINGGUIDANCEFORDETERMININGWHEREACASEINVOLVESACONTRACTUAL
OBLIGATIONANDWHERENOCONTRACT IS INVOLVED��	�!DISPUTEAS TO THE
EXISTENCEORTHEVALIDITYOFACONTRACTISALSOCONSIDEREDTOBEAMATTER
RELATINGTOCONTRACT� �	�-OREOVER�WHENANACTIONISBASEDONBOTHA
CLAIMOFBREACHOFACONTRACTUALDUTYANDACLAIMOFTORT�NOANCILLARY
JURISDICTIONMAYBEASSUMED�*URISDICTIONFORTHElRSTCLAIMHASTOBE
DETERMINEDBYREFERENCETO!RTICLE���	ANDFORTHESECONDBYREFERENCE
TO!RTICLE���	REGARDINGTORT�EVENIFTHISINVOLVESTHEPLAINTIFFINBRING
INGTWOACTIONSBEFORECOURTSINDIFFERENT3TATES� �	�ASITUATIONWHICH
CANALWAYSBEAVOIDEDBYAPPLYINGTHEGENERALRULETHATJURISDICTIONIS
VESTEDINTHECOURTSOFTHEDEFENDANT�SDOMICILE��	�

�B	7HICHISTHEOBLIGATIONINQUESTION�4HE#OURTOF*USTICEHASDEVEL
OPEDANINDEPENDENTCONCEPTREGARDINGTHECONTRACTUALOBLIGATIONTO
BETAKENINTOACCOUNTFORDETERMININGJURISDICTION�RULINGTHATITISTHE
OBLIGATIONWHICHCORRESPONDS TO THECONTRACTUAL RIGHTONWHICH THE
PLAINTIFF �SACTIONISBASEDANDTHENONPERFORMANCEOFWHICHISRELIED
UPONTOSUPPORTTHEPLAINTIFF �SCLAIMS��	�4HISSOLUTION�WHICHISFULLY
INACCORDANCEWITH!RTICLE���	�HASBEENCRITICISEDFORALLOWINGMULTI
PLEJURISDICTIONFORASINGLECONTRACT�4HATDISADVANTAGEISMITIGATEDBY
THEFACTTHAT�WHEREAPLAINTIFF �SACTIONISBASEDONMORETHANONEOBLI
GATIONUNDERTHESAMECONTRACT�THECOURTSEISEDMAYREFERTOTHEPRIN
CIPALOBLIGATIONINORDERTODETERMINEWHETHERITHASJURISDICTION� � 	�
4HEDECISIONASTOWHETHERORNOTTHEOBLIGATIONSARETOBERANKEDAS
EQUIVALENTFALLSTOTHECOURTSEISEDANDSHOULDNORMALLYBETAKENON
THEBASISOFTHELAWAPPLICABLETOTHECONTRACT� �	�

�C	7HEREISTHEPLACEOFPERFORMANCEOFTHEOBLIGATIONINQUESTION�4HE
#OURTOF*USTICE�WHICHHADVARIOUSAVAILABLEOPTIONS�INCLUDINGTHE
ADOPTIONOFANINDEPENDENTCONCEPTFORTHEPLACEOFPERFORMANCEAND
REFERENCETOTHELEXFORI	�CHOSETOREFERTOTHELEXCAUSAEOFTHEDISPUTED

��	 3EETHEJUDGMENTSOFTHE#OURT
OF*USTICEOF��-ARCH����IN

#ASE�����-ARTIN0ETERS;����=
%#2���ANDOF��*UNE����IN

#ASE#�����*ACOB(ANDTE;����=
%#2)�����

��	 3EE�INSOFARASSUCHADISPUTE
CONSTITUTEDAPLEABYWAYOF

PRELIMINARYOBJECTIONINACASEFOR
THEPERFORMANCEOFACONTRACT�THE

JUDGMENTOFTHE#OURTOF*USTICEOF
�-ARCH����IN#ASE�����%FFER

V+ANTNER;����=%#2����
��	 3EETHEJUDGMENTOFTHE#OURT
OF*USTICEOF��3EPTEMBER����IN

#ASE������+ALFELIS;����=
%#2�����

��	 2EFERENCEMUSTALSOBEMADETO
!RTICLE�WHENTHEOBLIGATIONIN

QUESTIONCANNOTBEGEOGRAPHICALLY
LOCATED�SEETHEJUDGMENTOFTHE
#OURTOF*USTICEOF��&EBRUARY

����IN#ASE#������"ESIX
;����=%#2)�����

��	 3EE�INPARTICULAR�THEJUDGMENT
OFTHE#OURTOF*USTICEOF�

/CTOBER����IN#ASE�����$E
"LOOSV"OUYER;����=%#2�����

INTHISCASE�WHICHCONCERNED
CLAIMSFORDAMAGESFORNON

PERFORMANCEOFACONTRACT�THE
#OURTRULEDTHATTHEOBLIGATIONTO
WHICHREFERENCEMUSTBEMADEIS

NOTTHEOBLIGATIONTOPAYDAMAGES
BUTTHEOBLIGATIONNON

PERFORMANCEOFWHICHISRELIED
UPON�BYTHEPLAINTIFFINSUPPORTOF

HISAPPLICATIONFORDAMAGES�
��	 3EETHEJUDGMENTOFTHE#OURT

OF*USTICEOF��*ANUARY����IN
#ASE������3HENAVAIV+RIESCHER

;����=%#2����
��	 3EETHEJUDGMENTOFTHE#OURT
OF*USTICEOF��3EPTEMBER����IN

#ASE#������'ROUPE#ONCORDE
;����=%#2)�����

23a4225a3;27avguvqaGP ;/25/4227."34<3738



OBLIGATION�ASDETERMINEDACCORDINGTOTHEPRIVATEINTERNATIONALLAWOF
THECOURTBEFOREWHICHTHEMATTER ISBROUGHT��	�4HISSOLUTION� INI
TIALLY CRITICISED AS LACKINGUNIFORMITY ANDENCOURAGING FORUMSHOP
PING�BECAMEMOREACCEPTABLEAFTERTHEENTRYINTOFORCEOFTHE#ONVEN
TIONONTHE,AWAPPLICABLETO#ONTRACTUAL/BLIGATIONSOF��/CTOBER
�����ALTHOUGHTHELATTERDIDNOTIRONOUTALLTHEPROBLEMSINVOLVEDIN
RECOURSETOPRIVATEINTERNATIONALLAW�)NORDERTOENSUREMOREUNIFORM
APPLICATION OF THE PLACEOFPERFORMANCE RULE� THE REGULATION INTRO
DUCESANEWPROVISIONDESIGNEDTOAVOIDLITIGANTSINVOKINGCONmICTOF
LAWS RULES�4HIS TIES THEPLACEOFPERFORMANCEOF THEMOST COMMON
CONTRACTS TO THE UNDERLYING FACTS� SPECIFYING THAT� UNLESS OTHERWISE
AGREEDBETWEENTHEPARTIES�ITIS@INTHECASEOFTHESALEOFGOODS�THE
PLACE INA-EMBER3TATEWHERE�UNDER THECONTRACT� THEGOODSWERE
DELIVEREDORSHOULDHAVEBEENDELIVERED�AND@INTHECASEOFTHEPROVI
SIONOFSERVICES�THEPLACEINA-EMBER3TATEWHERE�UNDERTHECONTRACT�
THE SERVICES WERE PROVIDED OR SHOULD HAVE BEEN PROVIDED� �!RTICLE
���	�B		�(OWEVERINDEPENDENT�PRAGMATICANDFACTUALLYBASEDITMAY
BEININTENTION� �	�THISPROVISIONCANHARDLYREPLACECONmICTOFLAWS
RULESINCASESWHERETHEPARTIESHAVENOTCLEARLYSTIPULATEDTHEPLACEOF
PERFORMANCEOFTHEOBLIGATIONINTHECONTRACT�ORWHERETHEOBLIGATION
HASALREADYBEENPERFORMEDANDTHEPLACEOFPERFORMANCEISINDISPUTE�
)NPRACTICE�SUCHCASESWILLINVOLVEREVERTINGTOTHEGENERALRULEUNDER
!RTICLE���	�A	�4HELATTERAPPLIESINANYEVENT�INACCORDANCEWITH!R
TICLE���	�C	�TOALLCASESNOTCOVEREDBYPARAGRAPH�B	�I�E�CONTRACTS
OTHERTHANCONTRACTSFORTHESALEOFGOODSORTHEPROVISIONOFSERVICES	
ANDTOTHOSECONTRACTSASWELLIFTHEPLACEOFPERFORMANCEISINATHIRD
3TATE�

�� )NMATTERSOFMAINTENANCE�THENEEDTOPROTECTTHEMAINTENANCECREDITOR
WHENSUINGTHEMAINTENANCEDEBTORRESULTEDINTHECREDITOR�SDOMICILEOR
HABITUALRESIDENCEBEINGADDEDTOTHEGENERALRULEOFTHEDEFENDANT�SDOM
ICILE� SOPROVIDINGTHEMAINTENANCECREDITORWITHACHOICEOFALTERNATIVE
FORUMS�-OREOVER�IFTHEMATTERISANCILLARYTOPROCEEDINGSCONCERNINGTHE
STATUS OF A PERSON� THE MAINTENANCE CREDITOR MAY ALSO SUE IN THE COURT
WHICH�ACCORDINGTOITSOWNLAW�HASJURISDICTIONTOENTERTAINTHEPROCEED
INGONSTATUS�UNLESSTHATJURISDICTIONISBASEDSOLELYONTHENATIONALITYOF
ONEOFTHEPARTIES�!RTICLE���		�

�� )NMATTERSOF TORT�DELICTORQUASIDELICT�!RTICLE���	OF THE REGULATION
PROVIDESTHATTHEPLAINTIFFMAYSUEINTHECOURTSFORTHEPLACEWHERETHE
HARMFULEVENTOCCURREDORMAYOCCUR�'IVENTHE-EMBER3TATES�DIFFERING
LEGAL APPROACHES TO DETERMINING WHERE A TORT INVOLVING MORE THAN ONE
3TATEWASCOMMITTED�SOMEBEINGBASEDONTHEPRINCIPLEOFTHEPLACEOFTHE
ACTOROMISSIONGIVINGRISETOTHEDAMAGEANDSOMEONTHEPLACEWHERETHE
DAMAGEOCCURRED	�THE#OURTOF*USTICE�SINTERPRETATIONOFTHECORRESPOND

��	 3EETHEJUDGMENTSOFTHE#OURT
OF*USTICEOF�/CTOBER����IN
#ASE�����4ESSILIV$UNLOP;����=
%#2����ANDIN'ROUPE#ONCORDE
�CITEDABOVE	�
��	 3EESECTIONON!RTICLE�IN
#/-�����	���lNAL�
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INGPROVISIONOFTHE"RUSSELS)#ONVENTIONWASTOACCEPTBOTHTHEORIESAND
TOALLOWTHEPLAINTIFFTHEOPTIONOFSUINGEITHERINTHEPLACEOFTHEACTORIN
THE PLACE OF THE DAMAGE ��	� !LTHOUGH THIS INTERPRETATION INCREASES THE
SCOPEFORFORUMSHOPPING�ITSHOULDBEPOINTEDOUTTHATREFERENCETOTHE
PLACEOFTHEACTTHEORYALONEWOULDHAVEOVERLYFAVOUREDTHEWRONGDOER�
SINCETHATPLACE FREQUENTLYCOINCIDESWITHHISDOMICILE�ANDWOULDHAVE
DEPRIVEDTHEPLAINTIFFOFTHEOPTIONWHICHSPECIALJURISDICTIONISINTENDED
TOPROVIDE�)NORDERTOAVOIDTHEMULTIPLICATIONOFCOURTSWITHCOMPETENT
JURISDICTION�THEPLACEWHERETHEHARMFULEVENTOCCURREDISTOBEUNDER
STOOD AS BEING THE PLACE WHERE THE INITIAL DAMAGE MANIFESTED ITSELF DI
RECTLYANDNOTTHATWHEREANYSUBSEQUENTDAMAGETOASSETSMAYINDIRECTLY
OCCUR� �	�4HESPECIALPROBLEMOFDAMAGEINmICTEDVIATHEPRESS�RADIOOR
TELEVISION�DEFAMATION	�INWHICHANACTINONECOUNTRYMAYCAUSEHARM
FULEVENTSINSEVERALOTHERS�HASBEENSOLVEDBYTHERULINGTHATTHEVICTIM
MAYBRINGANACTIONBEFORETHECOURTSOFTHEDEFENDANT�SDOMICILE�WHICH
HAVEGENERALJURISDICTIONINRESPECTOFALLTHEHARMCAUSEDBYTHEDEFAMA
TION�ORBEFORETHECOURTSOFEACH3TATEINWHICHTHEPLAINTIFFCLAIMSTOHAVE
SUFFERED INJURY� WHICH HAVE JURISDICTION TO RULE SOLELY IN RESPECT OF THE
HARMASCERTAINEDINTHAT3TATE� �	�

�� 4HEREGULATIONALSOPROVIDESFORSPECIAL JURISDICTIONINCERTAINCASESON
THEBASISOF RELATEDACTIONS�!SWILL ALSOBECLEAR FROMTHECASELAWRE
VIEWEDSOFAR�THERELATEDNESSOFACTIONSISNOTAGENERALGROUNDOFJURIS
DICTION�ITMAYONLYDETERMINEJURISDICTIONINTHEFOURCASESSPECIlEDIN
!RTICLE�OFTHEREGULATION�I�E�WHERETHEREAREANUMBEROFDEFENDANTS
ANDTHECLAIMSARECLOSELYCONNECTED�INTHECASEOFATHIRDPARTYINAN
ACTIONONAWARRANTYORGUARANTEE�WHERETHEREISACOUNTERCLAIMARISING
FROMACONTRACTONWHICHTHEORIGINALCLAIMWASBASED�ANDWHEREANAC
TIONRELATINGTOACONTRACTMAYBECOMBINEDWITHANACTIONRELATINGTO
IMMOVABLEPROPERTY�

�� 0ROTECTIVEJURISDICTION

�� &ORSOMEMATTERS�WHERECONTRACTSUSUALLYINVOLVEASOCIOECONOMICIMBAL
ANCE BETWEEN THE TWO SIDES� THE JURISDICTION GROUNDS CONSIDERED SO FAR
WOULDOFTENENTAILAFURTHERADVANTAGEFORTHESTRONGERPARTY�4HATISCER
TAINLYTRUEOFTHEGENERALFORUMWHENTHEAPPLICATIONISMADEBYTHERELA
TIVELYWEAKPARTY�BUTITALSOHOLDSTRUEFORSPECIALJURISDICTION�INVIEWOF
THESCOPEFORTHESTRONGERPARTYTOSTIPULATETHEPLACEOFPERFORMANCEIN
THECONTRACT�)NORDERTOAFFORDTHEWEAKERPARTYDUEJUDICIALPROTECTION�
THEREGULATIONCONTAINSJURISDICTIONRULESDESIGNEDTOENSURETHATPROCEED
INGS AREPREFERABLY CONDUCTED IN COURTS READILY ACCESSIBLE TO THAT PARTY�
4HEMATTERSCONCERNEDAREINSURANCECONTRACTS�CONSUMERCONTRACTSAND
INDIVIDUALEMPLOYMENTCONTRACTS�

��	 3EETHEJUDGMENTOFTHE#OURT
OF*USTICEOF��.OVEMBER����IN

#ASE�����-INESDESPOTASSE
D�!LSACEV"IER;����=%#2�����

��	 3EETHEJUDGMENTSOFTHE#OURT
OF*USTICEOF��*ANUARY����IN
#ASE#������$UMEZ;����=

%#2)��ANDOF��3EPTEMBER
����IN#ASE#������-ARINARI

;����=%#2)�����
��	 3EETHEJUDGMENTOFTHE#OURT
OF*USTICEOF�-ARCH����IN#ASE

#�����3HEVILL;����=
%#2)����
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�� )NTHECASEOFINSURANCE�CONFERRALOFJURISDICTIONONCOURTSMOREACCESSI
BLETOTHEINSUREDISACHIEVEDBYENABLINGTHEPLAINTIFF�POLICYHOLDER�IN
SUREDORBENElCIARY	TOBRINGPROCEEDINGSINTHECOURTSFORHISOWNDOMI
CILEASANALTERNATIVETOTHEDEFENDANTRELATEDGENERALFORUM�!NINSURER
WHOISNOTDOMICILEDINA-EMBER3TATEBUTHASABRANCHOROTHERPLACEOF
BUSINESSINA-EMBER3TATEISDEEMED�FORDISPUTESARISINGOUTOFITSOP
ERATIONS�TOBEDOMICILEDINTHAT-EMBER3TATE�!RTICLE�	�)NTHECASEOF
LIABILITY INSURANCEOR INSURANCEOF IMMOVABLEPROPERTY�THEINSURERMAY
ALSOBESUEDINTHECOURTSOFTHEPLACEWHERETHEHARMFULEVENTOCCURRED�
4HE INSURER� ON THEOTHERHAND�MAYONLYHAVE RECOURSE TO THE GENERAL
FORUMANDMUSTBRINGPROCEEDINGS IN THECOURTSOF THEDOMICILEOF THE
POLICYHOLDER�INSUREDORBENElCIARY�

�� 4HESAMEOPTIONOFSUBMITTINGADISPUTETOTHECOURTSOFTHEIROWNDOMI
CILEASANALTERNATIVETOTHEDEFENDANTRELATEDFORUMISAVAILABLETOCON
SUMERS� WHO MAY THEMSELVES� HOWEVER� AS A RULE BE SUED BY THE OTHER
PARTYONLYINTHECOURTSOFTHE3TATEINWHICHTHEYAREDOMICILED�)TSHOULD
BEPOINTEDOUTTHATSUCHPROTECTIONAPPLIESONLYWHERETHEPARTYCONTRACT
INGWITHACONSUMERPURSUESCOMMERCIALORPROFESSIONALACTIVITIESINTHE
-EMBER3TATEOFTHECONSUMER�SDOMICILEORDIRECTSSUCHACTIVITIESTOTHAT
3TATE@BYANYMEANS��THISPROVISIONISDESIGNEDTOINCLUDEELECTRONICCOM
MERCE�PROVIDEDACTIVITIESARESPECIlCALLYDIRECTEDATTHE3TATEINWHICHTHE
CONSUMERISDOMICILED�

�� )NTHECASEOFEMPLOYMENTCONTRACTS�TOO�WHILETHEEMPLOYERMAYONLY
AVAILHIMSELFOF THEGENERAL FORUMOF THEDEFENDANT�SDOMICILE� THEEM
PLOYEEHASACHOICEBETWEENTHATFORUMANDONECLOSERTOHIM�ALTHOUGH
THISISNOTTHATOFHISDOMICILEBUTTHATOFTHEPLACEWHEREHEHABITUALLY
CARRIESOUTORCARRIEDOUTHISWORKOR�FORWORKCARRIEDOUTINMORETHAN
ONECOUNTRY�THATOFTHEPLACEWHERETHEBUSINESSWHICHENGAGEDHIMISOR
WASSITUATED�

�� 4HEWEAKERPARTIESINQUESTIONAREALSOPROTECTEDFROMTHEDANGEROFHAVING
ADEVIATING JURISDICTION AGREEMENT FOISTEDUPON THEMBY THE OTHERPARTY
WHENCONCLUDINGTHECONTRACT�3UCHANAGREEMENTISVALIDONLYIFITISEN
TEREDINTOAFTERTHEDISPUTEHASARISEN�IFITALLOWSTHEWEAKERPARTIESACCESS
TOFURTHERFORUMSBESIDESTHOSESPECIlEDBYTHEREGULATIONOR�FORINSURANCE
POLICYHOLDERSANDCONSUMERS�IFITCONFERSJURISDICTIONONTHECOURTSOFTHE
3TATEINWHICHBOTHPARTIESAREDOMICILEDORHABITUALLYRESIDENT�

�� 0ROROGATIONOFJURISDICTION

�� 3UBJECTTOTHELIMITSREFERREDTOABOVE�THE"RUSSELS)2EGULATIONALLOWSTHE
PARTIESEXTENSIVESCOPETODECIDEFORTHEMSELVESONINTERNATIONALJURISDIC
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TION�4HATSCOPE�LAIDDOWNIN!RTICLE��OFTHEREGULATION�ENABLINGTHE
PARTIES�ONEORMOREOFTHEMDOMICILEDINA-EMBER3TATE�TODESIGNATEA
-EMBER3TATE�S COURTS TOWHICH TO SUBMIT ANY FUTUREDISPUTESBETWEEN
THEM�STEMSFROMAGRADUALPROCESSOFLEGISLATIVEDEVELOPMENT�7HILETHE
"RUSSELS )#ONVENTIONORIGINALLY RECOGNISED A JURISDICTION AGREEMENT AS
VALIDINFORMONLYIFINWRITINGOREVIDENCEDINWRITING�THE����!CCES
SION#ONVENTIONADDEDTHEPOSSIBILITYOFTHEAGREEMENTBEINGINAFORM
ACCORDINGWITHANINTERNATIONALTRADEUSAGEOFWHICHTHEPARTIESWEREOR
OUGHTTOHAVEBEENAWAREANDWHICHISWIDELYKNOWNTOANDREGULARLYOB
SERVEDBYPARTIESTOSUCHCONTRACTSINTHEPARTICULARTRADECONCERNED�4O
THOSECASESOFVALIDJURISDICTIONAGREEMENTS�THE����!CCESSION#ONVEN
TIONTHENADDEDTHEPOSSIBILITYOFTHEAGREEMENTBEINGINAFORMACCORDING
WITH PRACTICES WHICH THE PARTIES HAVE ESTABLISHED BETWEEN THEMSELVES�
THEREBYFURTHERDEPARTINGFROMTHEORIGINALRESTRICTIVEWORDING��	�4AKING
ONBOARDTHELATESTCONVENTIONWORDINGANDTHUSCONlRMINGTHETENDENCY
TOFAVOURVALIDITYOFSUCHANAGREEMENT�THEREGULATIONALSO�lRSTLY�MADE
IT CLEAR THAT ANY COMMUNICATION BY ELECTRONIC MEANS WHICH PROVIDES A
DURABLERECORDOFTHEJURISDICTIONAGREEMENTISDEEMEDEQUIVALENTTOWRIT
INGAND�SECONDLY�RELAXEDTHEPROVISIONCONFERRINGEXCLUSIVEJURISDICTION
ONTHECOURTSDESIGNATED�BYSTIPULATINGTHATJURISDICTIONISEXCLUSIVEUN
LESS THE PARTIES HAVE AGREED OTHERWISE� 4HIS BRINGS GREATER mEXIBILITY TO
JURISDICTIONAGREEMENTS�MAKINGTHEMAWORKINGTOOLMORERESPONSIVETO
THENEEDSOFINTERNATIONALTRADE�INWHICHPARTIES�SELFDETERMINATIONHASA
KEYPARTTOPLAY�

�� !PART FROM AGREEMENT BETWEEN THE PARTIES� PROROGATION OF JURISDICTION
MAYALSOARISEFROMTACITACCEPTANCEOFACOURT�IFTHEDEFENDANTENTERSAN
APPEARANCE�WITHOUTCONTESTINGTHEJURISDICTIONOFTHECOURTSEISED�INHIS
lRSTDEFENCE��	�3INCETHISISPROROGATIONAFTERADISPUTEHASARISEN�ITALSO�
UNLIKETHATUNDERAJURISDICTIONAGREEMENT�APPLIESASANEXCEPTIONTOPRO
TECTIVEJURISDICTION�BEINGBARREDONLYBYEXCLUSIVEJURISDICTION�

�� %XCLUSIVEJURISDICTION

!SMENTIONEDEARLIER�THESETOFRULESBYWHICHTHEREGULATIONDIRECTLYGOVERNS
JURISDICTIONALSOINCLUDESSOMEBASESFOREXCLUSIVEJURISDICTION�TOAPPLYINALL
CASES�EVENWHERETHEDEFENDANTISDOMICILEDINANON%53TATE�4HOSEJURIS
DICTIONBASESARE LAIDDOWNINADDITIONTO JURISDICTIONUNDERAPROROGATION
AGREEMENTBETWEENTHEPARTIES�INSOFARASSUCHJURISDICTIONISEXCLUSIVE�)N
PARTICULAR�THEYINVOLVEPROCEEDINGSPRINCIPALLY� �	CONCERNEDWITHRIGHTSIN
REMINIMMOVABLEPROPERTYORLONGTERMTENANCIESOFIMMOVABLEPROPERTY�FOR
WHICHJURISDICTIONLIESWITHTHECOURTSOFTHE-EMBER3TATEINWHICHTHEPROP
ERTYISSITUATED�WITHVALIDCONSTITUTIONORDISSOLUTIONOFCOMPANIESOROTHER
LEGALPERSONS�FORWHICHTHEIRSEAT��	ISTHEPOINTOFREFERENCE�WITHENTRIESIN

��	 4HEPROVISIONWASTAKENFROM
THE����,UGANO#ONVENTION�

��	 4HE#OURTOF*USTICEHASMADE
ITCLEARTHATLODGINGANOBJECTIONTO

JURISDICTIONALONGWITHADEFENCE
ONTHESUBSTANCEOFTHECASE�AS
REQUIREDUNDERSOMECOUNTRIES�

NATIONALLAW�DOESNOTENTAIL
ACCEPTANCEOFJURISDICTION�SEETHE

JUDGMENTOF��*UNE����IN
#ASE������%LEFANTEN3CHUH

;����=%#2�����
��	 5NDER!RTICLE��OFTHE

REGULATION�REQUIRINGACOURTTO
DECLINEJURISDICTION�OFITSOWN

MOTION�ONLYIFSEISEDOFACLAIM
PRINCIPALLYCONCERNEDWITHA

MATTERFORWHICHEXCLUSIVE
JURISDICTIONLIESELSEWHERE�

��	 )TSHOULDBENOTEDTHATTHE
REGULATIONSTIPULATESTHAT�IN

DETERMININGTHESEAT�THECOURTIS
TOAPPLYITSRULESOFPRIVATE

INTERNATIONALLAW�ANARRANGEMENT
DEVIATINGFROMTHATAPPLICABLE
GENERALLYUNDER!RTICLE��IN
DETERMININGDOMICILEFORTHE

PURPOSESOF!RTICLE��
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PUBLICREGISTERSANDREGISTRATIONORVALIDITYOFPATENTS�FORWHICHJURISDICTION
LIESWITHTHECOURTSINTHE3TATEOFREGISTRATION�ANDWITHENFORCEMENTOFJUDG
MENTS�WHICHCOMESWITHINTHEJURISDICTIONOFTHECOURTSINTHE3TATEOFEN
FORCEMENT�4HEEXCLUSIVENATUREOF THOSE JURISDICTION RULES ISWARRANTEDON
ACCOUNTOF THEDISPUTE�SPARTICULARLYCLOSE LINKWITHA-EMBER3TATE�WHILE
LEAVINGOPENTHEQUESTIONOFWHETHERSUCHEXCLUSIVEJURISDICTIONALSOHASTHE
EFFECTOFESTABLISHINGTHATTHECOURTSEISEDDOESNOTHAVEJURISDICTIONWHENTHE
LINKSPECIlEDISWITHATHIRD3TATE��	�

�� *URISDICTIONTOGRANTINTERIMRELIEF

4HEJURISDICTIONCRITERIALAIDDOWNINTHEREGULATIONCOMEINTOPLAYASREGARDS
INTERIMRELIEF�TOO�INTHATTHECOURTSWITHJURISDICTIONASTOTHESUBSTANCEOF
THEMATTER ALSOHAVE JURISDICTION TOORDERPROVISIONAL� INCLUDINGPROTECTIVE�
MEASURES�5NDER!RTICLE���HOWEVER�INADDITIONTOTHECOURTSWITHJURISDIC
TIONASTOTHESUBSTANCE�JURISDICTIONMAYALSOBEAVAILABLEUNDERTHELAWOF
ANY-EMBER3TATETOWHOSECOURTSAMEASUREISAPPLIEDFOR�EVENIFANOTHER
-EMBER3TATE�SCOURTSHAVEJURISDICTIONASTOTHESUBSTANCE�4HEREFERENCETO
-EMBER3TATES�NATIONAL LAW ISGENERAL IN SCOPE�BUTPRESUPPOSESANACTUAL
LINKBETWEENMEASURESAPPLIEDFORANDTERRITORIALJURISDICTIONOFTHE3TATEAP
PLIEDTO� �	�SOTHATJURISDICTIONINESSENCELIESWITHTHECOURTSINTHE3TATEOF
LOCATIONOFTHEPROPERTYONWHICHAPROTECTIVEMEASUREISTOBEIMPOSED�

�� #OORDINATIONOFJURISDICTION

�� 4HEAVAILABILITYOFALTERNATIVE FORUMS FORMANYDISPUTESCOVEREDBY THE
REGULATIONMEANSTHATPROCEEDINGSONTHESAMECLAIMMAYBEBROUGHTAND
CONDUCTED CONCURRENTLY IN COURTS INDIFFERENT-EMBER 3TATES�WITH THE
RISKTHATTHOSECOURTSARRIVEATMUTUALLYINCOMPATIBLEJUDGMENTS�0ROPER
ADMINISTRATIONOF JUSTICE REQUIRES THAT THAT RISKBEKEPT TOAMINIMUM�
WITHTHEAVOIDANCE�ASFARASPOSSIBLE�OFCONCURRENTPROCEEDINGSCONDUCT
EDINPARALLELINDIFFERENT-EMBER3TATES�)NTRYINGTOlNDACLEAR�EFFECTIVE
WAYOFRESOLVINGCASESOFLISPENDENSORRELATEDACTIONS�THEDRAFTSMENOFTHE
REGULATION�ASOFTHECONVENTIONBEFOREIT�WEREFACEDWITHCONSIDERABLEDIF
FERENCES BETWEENNATIONAL LEGAL SYSTEMS� BEGINNINGWITH SOME-EMBER
3TATES� ARRANGEMENT WHEREBY PROCEEDINGS ALREADY PENDING TAKE PRECE
DENCEANDOTHERS�APPLICATIONOFTHEFORUMNONCONVENIENSAPPROACH�%VEN
WITHTHELATTERAPPROACHGENERALLYRULEDOUTANDWITHITSTIPULATEDTHATIN
LISPENDENSCASESANYCOURTOTHERTHANTHECOURTlRSTSEISEDMUSTDECLINE
JURISDICTIONINFAVOUROFTHECOURTlRSTSEISED�WHERETHATCOURT�SJURISDIC
TIONISESTABLISHED�THEREREMAINEDFUNDAMENTALDIFFERENCESASTOTHETIME
ATWHICHPROCEEDINGSBECOMEPENDING�SINCESOMESYSTEMSMAKEREFERENCE

��	 4HEISSUERAISED�OFWHETHER
EXCLUSIVEJURISDICTIONRULESHAVE
WHATHASBEENTERMEDA@REmEX
EFFECT��HASNOTBEENlNALLYSETTLED
INLEGALSCHOLARSHIPORINCASELAW�
ALTHOUGHITHASPREVIOUSLYBEEN
RESOLVEDINTHENEGATIVEFORTHE
"RUSSELS)AND,UGANO
#ONVENTIONS�SEE(�'AUDEMET
4ALLON�#OMP£TENCEETEX£CUTIONDES
JUGEMENTSEN%UROPE�CITEDABOVE	�
PP���ETSEQ�
��	 /NTHISPOINT�SEETHE
JUDGMENTOFTHE#OURTOF*USTICEOF
��.OVEMBER����
IN#ASE#������6AN5DEN
;����=%#2)�����
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TOTHELODGINGOFTHEDOCUMENTINSTITUTINGPROCEEDINGSWITHTHECOURTAND
OTHERSTOITSSERVICEONTHEDEFENDANT�4HEINADEQUACYOFREFERRINGTOTHE
NATIONALLAWOFEACHOFTHE3TATESCONCERNED�ASSUGGESTEDBYTHE#OURTOF
*USTICE ��	� AS A SATISFACTORY WAY OF RESOLVING THE PROBLEM PROMPTED
ATTEMPTS TOARRIVEAT SEPARATEDElNITIONS�ALBEITBASEDONACOMPROMISE
BETWEEN -EMBER 3TATES� SYSTEMS� 5NDER !RTICLE �� OF THE REGULATION�
THEREFORE�IFPROCEEDINGSBECOMEPENDINGUPONLODGINGOFTHEDOCUMENT
INSTITUTING THEMWITH A COURT� THE COURT IS DEEMED TOBE SEISED AT THAT
TIME�PROVIDEDTHEPLAINTIFFHASNOTSUBSEQUENTLYFAILEDTOTAKEALLNECES
SARY STEPS FOR SERVICEON THEDEFENDANT� IFPROCEEDINGSBECOMEPENDING
UPONSERVICEONTHEDEFENDANT�ONTHEOTHERHAND�THECOURTISDEEMEDTO
BESEISEDWHENTHEDOCUMENTINSTITUTINGTHEMISRECEIVEDBYTHEAUTHORITY
RESPONSIBLEFORSERVICE�PROVIDEDTHEPLAINTIFFHASNOTSUBSEQUENTLYFAILED
TOTAKEALLNECESSARYSTEPSTOHAVETHEDOCUMENTLODGEDWITHTHECOURT�&OR
ALLITSAPPARENTCOMPLEXITY�THISARRANGEMENTISDESIGNEDTOREDUCETHEPO
TENTIALADVANTAGETOEITHERPARTYOFREFERRINGTONATIONALSYSTEMS�WHILESTILL
CONFERRINGJURISDICTIONONTHECOURTlRSTSEISED�

�� 3OMEmEXIBILITYISADVISABLE�HOWEVER�INTHECASEOFRELATEDACTIONS�(ERE�
ANYCOURTOTHERTHANTHECOURTlRSTSEISEDISMERELYGIVENTHEOPTIONOF
STAYINGPROCEEDINGS�BUTNOTREQUIREDTODOSO�4HATOTHERCOURTMAYALSO
DECLINE JURISDICTION� UPON APPLICATION BY EITHER PARTY� IF THE COURT lRST
SEISEDHASJURISDICTIONOVERTHEACTIONSINQUESTIONANDITSLAWALLOWSTHEIR
CONSOLIDATION�7ITHOUTBRINGING THE GREATERmEXIBILITY THAT REFERENCE TO
THEFORUMNONCONVENIENSPRINCIPLEWOULD�THECOORDINATIONPROVIDEDFORIS
NEVERTHELESSBASEDONCAREFULCONSIDERATIONBYCOURTSOTHERTHANTHECOURT
lRSTSEISED��	�

�� 7HILETHERULESGOVERNINGJURISDICTIONMADETHE"RUSSELS)#ONVENTION�AS
THEYNOWMAKE THE REGULATION� THElRSTGENERAL INSTRUMENT TODEALWITH
THIS�#HAPTER )))OF THE REGULATION� CONCERNING RECOGNITIONANDENFORCE
MENTOFJUDGMENTS�ISNOLESSOFANEWDEPARTUREINCOMPARISONWITHPREVI
OUSINSTRUMENTS�)T�TOO�STEMSFROMDEVELOPMENTSINTHECONVENTIONPROVI
SIONS�WHICHITFURTHERBUILDSUPONWITHTHEAIMOFINCREASINGLYEASY�AUTO
MATICGIVINGOFEFFECTTOJUDGMENTSHANDEDDOWNINOTHER-EMBER3TATES�

�� ,IKETHECONVENTIONBEFOREIT�THEREGULATIONlRSTOFALLALLOWSFORRECOGNI
TIONIN-EMBER3TATESOFALLJUDGMENTSGIVENBYCOURTSINOTHER-EMBER

��	 *UDGMENTOFTHE#OURTOF
*USTICEOF�*UNE����

IN#ASE������:ELGERV3ALINITRI
;����=%#2�����SEE�HOWEVER�

THESUBSEQUENTJUDGMENTOF
�$ECEMBER����IN#ASE������

'UBISCHV#OLOMBO;����=
%#2�����INWHICHTHE#OURT

MADEITCLEARTHATTHEREFERENCETO
NATIONALLAWRELATESONLYTOTHE

TIMEATWHICHPROCEEDINGSBECOME
PENDINGANDTHAT�ASREGARDSITS

ESSENTIALCOMPONENTS�LISPENDENSIS
TOBEREGARDEDASSEPARATELY

DElNED�
��	 7ITHTHISINMIND�ITMIGHTBE

ASKEDWHETHERITWOULDNOTBE
WORTHBRINGINGABOUTCLOSER

COORDINATIONBYALSOATTACHING
SIGNIlCANCETOCONSIDERATIONBYTHE

COURTlRSTSEISED�WITHAVIEWTOA
POSSIBLETRANSFEROFPROCEEDINGSTO

ANOTHERCOURTSEISED�
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3TATESWITHINITSSCOPEASTOSUBJECTMATTER�REGARDLESSOFWHATJUDGMENTS
ARECALLEDANDOFTHElNALORPROVISIONALNATUREOFTHEIRCONTENT�!RTICLE��
LEAVESNOROOMFORDOUBTONTHATSCORE�NORASTOTHEAPPLICABILITYOFTHE
REGULATION�S PROVISIONS� WHICH DO NOT REQUIRE ANY CONSIDERATION OF THE
ORIGINALCOURT�SJURISDICTION�%VENJUDGMENTSGIVENONTHEBASISOFJURISDIC
TIONCRITERIAUNDERNATIONALLAW�ASONLYINDIRECTLYREFERREDTOIN!RTICLE�
OFTHEREGULATION�INTHECASEOFDEFENDANTSDOMICILEDINATHIRD3TATE�WILL
THEREFOREQUALIFYFORFREEMOVEMENTINOTHER-EMBER3TATES�

�� 4HEREGULATIONCONTINUESTODISTINGUISHBETWEENRECOGNITIONANDENFORCE
MENTOFFOREIGNJUDGMENTS�2ECOGNITIONISAUTOMATIC�WITHOUTANYSPECIAL
PROCEDUREUNLESSINDISPUTE�UNDERTHEPRINCIPLEOFMUTUALTRUSTBETWEEN
-EMBER 3TATES� JUDICIAL SYSTEMS� ONLY FOR ENFORCEMENT IS ANY PROCEDURE
REQUIRED�ALBEITASIMPLIlEDONE�4HEDISTINCTIONIS�OFCOURSE�LIMITEDIN
EFFECT�SINCEITPRESUPPOSESANUNDISPUTEDFOREIGNJUDGMENT�BUTDOESHAVE
ITSSIGNIlCANCEINCOORDINATING-EMBER3TATES�JURISDICTION�!SPOINTEDOUT
BYTHE#OURTOF*USTICEINONEOFITSEARLIESTJUDGMENTS�THEAUTOMATICRES
JUDICATAEFFECTENTAILEDBYRECOGNITION�UNDER!RTICLE���MEANSTHATANY
FURTHERPROCEEDINGSINVOLVINGTHESAMECAUSEOFACTIONAREBARREDINOTHER
-EMBER3TATES� �	�.ORISTHESIGNIlCANCEOFTHEINVOCABILITYOFRECOGNITION
ASANINCIDENTALISSUEINACOURTINANY-EMBER3TATE�EVENONEOTHERTHAN
THATHAVINGJURISDICTIONFORENFORCEMENT�TOBEUNDERESTIMATED�

�� 4HE GROUNDS FOR NONRECOGNITION ARE ALSO FAIRLY LIMITED AND HAVE BEEN
FURTHER REDUCEDBY THE REGULATION�4HEY CONCERN AMANIFEST CLASHWITH
PUBLICPOLICYINTHE-EMBER3TATEINWHICHRECOGNITIONISSOUGHT�DEFEC
TIVE SERVICE OF THE DOCUMENT INSTITUTING PROCEEDINGS ON THE DEFENDANT�
SUCHTHATHEWASUNABLETOARRANGEFORHISDEFENCE�ANDIRRECONCILABILITYOF
THEJUDGMENTWITHANOTHERJUDGMENTGIVENINTHE3TATEINWHICHRECOGNI
TIONISSOUGHT�OREVENINANOTHER-EMBER3TATEORATHIRD3TATE�PROVIDED
THATJUDGMENTISRECOGNISEDINTHE3TATEINWHICHRECOGNITIONISSOUGHT�
4HESE CIRCUMSTANCES SHOULD ARISE INCREASINGLY RARELY� BOTH AS LEGISLATIVE
HARMONISATIONMAKESFORGROWINGUNIFORMITYOFPUBLICPOLICYWITHIN%U
ROPE�INCLUDINGINPROCEDURALMATTERS�ANDASCONmICTINGJUDGMENTSOUGHT
NORMALLYTOBEPREVENTEDBYOPERATIONOFTHERULESONLISPENDENSANDRE
LATEDACTIONS�

�� 4HEONLYREALOBSTACLEWHICHTHEREGULATIONSTILLPLACESINTHEWAYOFRECOGNI
TIONSEEMSRATHERTOBETHAT�WHILEREVIEWOFTHEORIGINALCOURT�SJURISDICTION
HASGENERALLYBEENDONEAWAYWITH�ITSTILLSTANDSINCASESINVOLVINGPROTEC
TIVEJURISDICTIONINRESPECTOFINSURANCEANDCONSUMERCONTRACTSOREXCLUSIVE
JURISDICTION�2ETENTIONOFREVIEWISOFQUESTIONABLEVALUEANDSOMEWHATAT
VARIANCEWITHTHEREASONSFORELIMINATINGREVIEWOFTHEFOREIGNCOURT�SJURIS
DICTIONGENERALLY� I�E�MUTUALTRUST INTHEADMINISTRATIONOF JUSTICE�ASAS
SERTEDINTHEREGULATIONANDREmECTEDINTHEPROCEDURALSAFEGUARDSFORDE

��	 *UDGMENTOFTHE#OURTOF
*USTICEOF��.OVEMBER����IN
#ASE�����$E7OLFV#OX
;����=%#2�����
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FENDANTS AND THE EXCLUSION OF ANY REVIEW AS TO THE SUBSTANCE OF JUDG
MENTS��	�)TSHOULDALSOBEPOINTEDOUTTHATTHEREGULATIONDOESNOTALLOW
FORREVIEWOFJURISDICTIONINTHECASEOFINDIVIDUALEMPLOYMENTCONTRACTS�
SOASNOTTOJEOPARDISEANEMPLOYEE�SRIGHTTOSECURERECOGNITIONOFAJUDG
MENTINHISFAVOUR�OBTAINEDINANOTHER-EMBER3TATE� �	�

�� 4HEREGULATIONAPPEARSEVENMOREOFANEWDEPARTUREASREGARDSENFORCE
MENTOFFOREIGNJUDGMENTS�7ITHOUTGOINGSOFARASTOREMOVETHENEEDFOR
ANYPROCEDURE�THEDECLARATIONOFENFORCEABILITYINVOLVESAPROCEDUREFUR
THERSIMPLIlEDFROMTHATUNDERTHE"RUSSELS)#ONVENTION�SOASTOBECOME
VIRTUALLYAUTOMATIC�WITHPURELY FORMAL SCRUTINYOF THEDOCUMENTSPRO
DUCEDBYTHEPARTYAPPLYINGFOR IT�4HESEARECONlNEDTOACOPYOF THE
JUDGMENTWHICHSATISlESTHECONDITIONSNECESSARYTOESTABLISHITSAUTHEN
TICITYANDACERTIlCATEISSUED�USINGAFORMANNEXEDTOTHEREGULATION��	�
BYTHECOURTORCOMPETENTAUTHORITYINTHE3TATEINWHICHTHEJUDGMENT
WASGIVEN�(AVINGASCERTAINEDTHATTHEDOCUMENTSAREINORDER�THECOURT
DECLARES THE JUDGMENT ENFORCEABLE� UPON APPLICATION BY ANY INTERESTED
PARTY�WITHOUTCONSIDERINGRECOGNITIONREQUIREMENTSUNDERTHEREGULATION�
INTHEABSENCEOFTHEPARTYAGAINSTWHOMENFORCEMENTISSOUGHT�WHOIS
NOTALLOWEDTOMAKEANYSUBMISSIONSATTHISSTAGEOFPROCEEDINGS�

�� /NLYONCETHEDECLARATIONOFENFORCEABILITYHASBEENSERVEDONTHEOTHER
PARTYMAYHE�WITHINONEMONTH��	�APPEALAGAINSTITONTHEGROUNDSFOR
NONRECOGNITIONUNDERTHEREGULATION��	�4HECOURT� � 	MUSTGIVEITSDECI
SION WITHOUT DELAY ON THAT APPEAL� WHICH IS DEALT WITH UNDER THE RULES
GOVERNINGADVERSARIALPROCEDURE�4HEREGULATIONTHUSFOLLOWSTHEPATTERN
OFTHESUMMARYPROCEDUREPREVIOUSLYLAIDDOWNINTHE"RUSSELS)#ONVEN
TION� WITH THE FURTHER SIMPLIlCATION THAT SCRUTINY AS TO RECOGNITION RE
QUIREMENTS�PERFORMABLEBYTHECOURTTWICEUNDERTHECONVENTION�lRSTFOR
ADECLARATIONOFENFORCEABILITYANDTHENFORANAPPEALAGAINST IT� ISCON
lNEDTOTHESECONDSTAGE�IFTHEPARTYAGAINSTWHOMENFORCEMENTISSOUGHT
SOREQUESTSBYAPPEALING�7HEREHEDOESNOT�THEFOREIGNJUDGMENTISTHUS
ENFORCED WITHOUT ANY SCRUTINY AS TO RECOGNITION REQUIREMENTS � �	� 4HE
ELIMINATIONOFSCRUTINYATTHElRSTSTAGETHEREFOREHASSIGNIlCANTIMPLICA
TIONSANDMAKESFORAUTOMATICGIVINGOFEFFECTTOFOREIGNJUDGMENTS�

!SPOINTEDOUTATTHEBEGINNINGOFTHISACCOUNTOFIT�THE"RUSSELS)2EGULATION
REPRESENTSAKEYINSTRUMENTFORTHEESTABLISHMENTOFA%UROPEANJUDICIALAREA�
.OTONLYDOESITCOVERAWIDERANGEOFCIVILANDCOMMERCIALMATTERS�FOLLOWING
ONFROMTHE"RUSSELS)#ONVENTION�BUTITHASBEENABLETODRAWONTHEEXPERI

��	 3EETHEREGULATION�S��THRECITAL�
4HESAMEREASONSFORELIMINATING

REVIEWOFJURISDICTIONHAD
PREVIOUSLYBEENADDUCEDINTHE

*ENARDREPORT�CITEDABOVE	�P����
��	 4HERECAN�OFCOURSE�BENO

QUESTIONOFANYREVIEWASTOTHE
SUBSTANCEOFAFOREIGNJUDGMENT�
EVENASTOTHELAWAPPLIEDBYTHE

ORIGINALCOURT�ASALLOWEDBY
!RTICLE����	OFTHE"RUSSELS)

#ONVENTION�UNDERWHICHA
JUDGMENTWILLNOTBERECOGNISEDIF�

INORDERTOARRIVEATITSJUDGMENT�
THECOURTINTHE3TATEINWHICHTHE
JUDGMENTWASGIVENHASDECIDEDA

PRELIMINARYQUESTIONCONCERNING
THESTATUSORLEGALCAPACITYOF

NATURALPERSONS�RIGHTSINPROPERTY
ARISINGOUTOFAMATRIMONIAL

RELATIONSHIP�WILLSORSUCCESSIONIN
AWAYTHATCONmICTSWITHTHERULES
OFPRIVATEINTERNATIONALLAWOFTHE

3TATEINWHICHRECOGNITIONIS
SOUGHT�UNLESSTHESAMERESULT

WOULDHAVEBEENREACHEDBY
APPLICATIONOFTHOSERULES�4HE

OMISSIONOFTHATPROVISIONHASTO
BESEENASAWELCOMEDEVELOPMENT�
ONACCOUNTOFITSSUBSTANTIVEREVIEW

IMPLICATIONS�)TSRETENTIONINTHE
REGULATIONWOULD�MOREOVER�INPART

ATLEAST�RUNCOUNTERTOTHECOURSE
FOLLOWEDINTHE"RUSSELS))

2EGULATION�WHICHMAKESNO
PROVISIONFORSUCHREVIEW�/NTHIS

POINT�SEE(�'AUDEMET4ALLON�
#OMP£TENCEETEX£CUTIONDES

JUGEMENTSEN%UROPE�CITEDABOVE	�
P�����

��	 !NNEX6�4HEFORMISDESIGNED
TOSHOWATAGLANCETHEMAIN

DETAILSOFTHEJUDGMENTANDOF
SERVICEOFTHEDOCUMENTINSTITUTING

PROCEEDINGSATTHECOURTINTHE
SOURCE-EMBER3TATE�

��	 7ITHINTWOMONTHSIFTHEPARTY
AGAINSTWHOMENFORCEMENTIS
SOUGHTISDOMICILEDINA3TATE
OTHERTHANTHATINWHICHTHE

DECLARATIONOFENFORCEABILITYWAS
ISSUED�

��	 4HEPARTYAPPLYINGFORA
DECLARATIONOFENFORCEABILITYOFA

FOREIGNJUDGMENTISALSOENTITLEDTO
APPEALIFITISNOTGRANTED�

��	 4HECOURTWITHJURISDICTIONTO
HEARTHEAPPEAL�LIKETHATWITH
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ENCEBUILTUPOVERDECADESOFAPPLYINGTHECONVENTION�ASWITNESSEDBYTHOU
SANDSOFNATIONALJUDGMENTSANDWELLOVER���INTERPRETATIVERULINGSBYTHE
#OURTOF *USTICE� TOCOMEUPWITHMOREADVANCEDWAYSOF SIMPLIFYING FOR
MALITIESANDPROCEDURESFORJUDGMENTSGIVENINONE-EMBER3TATETOTRAVEL
ANDTOTAKEEFFECTINOTHER-EMBER3TATES�!VAILABILITYOFDIRECTJURISDICTION
RULES AND OF ARRANGEMENTS FOR COORDINATING JURISDICTION OF -EMBER 3TATES�
COURTSPURSUANT TO THEM� INCREASINGLYBASEDONCOMMONDElNITIONS RATHER
THANON-EMBER3TATES�NATIONALLAW�BRINGSPROGRESSIVEHARMONISATIONOFTHE
EXERCISEOFCIVILJURISDICTIONIN-EMBER3TATESINTHECASEOFDEFENDANTSDOMI
CILED IN OTHER -EMBER 3TATES� TO WHICH MIGHT BE ADDED MORE HARMONISED
RULESONTHEEXERCISEOFJURISDICTIONFORDEFENDANTSDOMICILEDINNONMEMBER
COUNTRIES�%VENTHOUGHNOTYETCOMPLETE�GRADUALELIMINATIONOFREVIEWOFTHE
SOURCE-EMBER3TATE�S JURISDICTION INOTHER-EMBER3TATES INWHICH JUDG
MENTSARETOBEENFORCED�ASWELLASMOREGENERALLYOFANYREQUIREMENTSFOR
RECOGNITIONOFJUDGMENTSANDOFANYPROCEDURALFORMALITIES�FOLLOWSTHEAP
PROACH OF MAKING THE SOURCE 3TATE RESPONSIBLE FOR ESTABLISHING COMPLIANCE
WITHPRINCIPLES LAIDDOWNBY LAWIN ISSUING JUDGMENTSANDOFHAVINGTHOSE
JUDGMENTSAUTOMATICALLYRECOGNISEDINOTHER3TATES� � 	�)NCORPORATIONOFTHE
REGULATION�SPROVISIONSINTOAFORTHCOMINGREVISEDVERSIONOFTHE,UGANO#ON
VENTIONWITHCERTAINTHIRD3TATES�WHICHMIGHTBEJOINEDBYOTHERS�INCLUDING
NON%UROPEANONES� �	�ISINADDITIONAPREREQUISITEIF�BESIDESHELPINGTOES
TABLISHA%UROPEANJUDICIALAREA�THOSEPROVISIONSAREALSOTOSERVEASAPOINTOF
REFERENCEINREGULATINGRELATIONSBETWEENPERSONSDOMICILEDINTHE%5ANDIN
THIRD3TATES�

JURISDICTIONTOISSUETHEDECLARATION
OFENFORCEABILITY�FOREACH-EMBER
3TATEISNOTNOWSPECIlEDINTHE
BODYOFTHEREGULATION�ASITWASIN
THE"RUSSELS)#ONVENTION�)N
ORDERTOOBVIATETHENEEDTOAMEND
THEREGULATIONFORFUTURE%UROPEAN
5NIONENLARGEMENTS�ORPOSSIBLYIN
RESPONSETODIFFERENTINFORMATION
SUPPLIEDBY-EMBER3TATES�THE
COURTSHAVINGJURISDICTIONARELISTED
INANNEXESTOTHEREGULATION�THESE
CANBEAMENDEDBYTHE
#OMMISSIONONTHEBASISOF
INFORMATIONSUPPLIEDBYTHE
-EMBER3TATECONCERNED�3EE
!NNEXES))�)))AND)6�
��	 /NTHISPOINT�INCLUDINGTHE
PROCEDURE�SSIMILARITIESWITHTHE
SYSTEMOFREGISTRATIONOFJUDGMENTS
INTHE5NITED+INGDOM�SEE7�
!�+ENNET�4HEENFORCEMENTOF
JUDGMENTSIN%UROPE�/XFORD������
PP����ETSEQ�
��	 /NTHIS�INCLUDINGTHEPROSPECT
OFINTRODUCINGA%UROPEAN
ENFORCEMENTORDER�SEE2�7AGNER�
@6OM"RÓSSELERãBEREINKOMMEN
ÓBERDIE"RÓSSEL)6ERORDNUNGZUM
%UROPÛISCHEN6OLLSTRECKUNGSTITEL��
)02AX������PP���ETSEQ��AND
!�-ARMISSE�,ALIBRECIRCULATIONDES
D£CISIONSDEJUSTICEEN%UROPE�
,IMOGES������PP����ETSEQ�
��	 %SPECIALLYIFTHEPROCEEDINGSOF
THE(AGUE#ONFERENCEON0RIVATE
)NTERNATIONAL,AWFORTHEDRAFTING
OFAWORLDWIDECONVENTIONON
JURISDICTIONANDENFORCEMENTOF
JUDGMENTSSHOULDNOTPROVE
SUCCESSFUL�!DRAFTGENERAL
CONVENTIONDRAWNUPIN�����WITH
ANEXPLANATORYREPORTBY0�.YGH
AND&�0OCAR�AVAILABLEONTHE
CONFERENCEWEBSITE	�HASBEENPUT
ASIDEFORTHETIMEBEINGANDADRAFT
CONVENTIONCONlNEDTOCHOICEOF
COURTAGREEMENTSISNOWBEING
DISCUSSED�
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�� #ONSIDERINGTHATFAMILYLAWWASNOTPREVIOUSLYAMATTEROFANYINTERESTTO
A#OMMUNITYCENTREDONPURELYECONOMICISSUES�DEVELOPMENTSINFAMILY
LAWWITHINTHE%UROPEAN5NIONINRECENTYEARSHAVEBEENTRULYSPECTACU
LAR�!SITUATIONOFCOMPLETELACKOFPROVISIONINTHElELDOFFAMILYLAWHAS
BEENTRANSFORMEDINAVERYSHORTSPACEOFTIMEBYTHEADOPTION�lRSTLY�OF
#OUNCIL2EGULATION�%#	.O���������AND�SUBSEQUENTLY�OF2EGULA
TION�%#	.O����������ITSINTENDEDREPLACEMENT�!NINSIGHTINTOTHE
BACKGROUNDISREQUIREDFORANUNDERSTANDINGOFTHESEDEVELOPMENTS�

�� 4HEIMMEDIATEBACKGROUNDWASTHEADOPTIONOFTHE"RUSSELS#ONVENTION
OF��-AY����ON*URISDICTIONANDTHE2ECOGNITIONAND%NFORCEMENTOF
*UDGMENTSIN-ATRIMONIAL-ATTERS�THE@"RUSSELS))#ONVENTION�	UNDER
THETHIRDPILLAROFTHE4REATYOF-AASTRICHT�WHICHWASACCOMPANIEDBYA
REPORTDRAFTEDBYTHERAPPORTEUR��	�(OWEVER�THE����CONVENTIONDID
NOTCOMEINTOFORCEBECAUSETHE4REATYOF!MSTERDAMCAMEINTOFORCEON
�-AY����ANDREVERSEDTHEINTERGOVERNMENTALAPPROACHWHICHHADPRE
VAILEDUPTOTHENINJUDICIALMATTERS�ONTHEBASISOF!RTICLES���C	AND��
OF THE 4REATY ESTABLISHING THE %UROPEAN #OMMUNITY� THE #OMMISSION
SUBMITTEDAPROPOSALFORAREGULATION� �	TOTRANSFORMTHE����CONVEN
TIONINTOAREGULATION�WHICHRESULTEDINTHEADOPTIONOF2EGULATION�%#	
.O���������OF��-AY�����THE@"RUSSELS))2EGULATION�� �		ONJURIS
DICTIONANDTHERECOGNITIONANDENFORCEMENTOFJUDGMENTSINMATRIMO
NIALMATTERSANDINMATTERSOFPARENTALRESPONSIBILITYFORCHILDRENOFBOTH
SPOUSES�4HETEXTOFTHECONVENTIONWASCHANGEDLITTLEDURINGTRANSFORMA
TIONANDTHEAMENDMENTSMADEWEREEITHERTHERESULTOFTHETRANSFORMA
TIONOF THE CONVENTION INTO A REGULATIONORDUE TO THE FACT THAT� IN THE
COURSEOFTHEPROCESSOFREVIEWANDTRANSFORMATIONOFTHE����"RUSSELS
#ONVENTIONINTO2EGULATION�%#	.O��������SOMEIMPROVEMENTSHAD
BEENMADEWHICHMERITEDINCORPORATION�4HATISHOWTHE"RUSSELS))2EG
ULATION��	CAMETOBEAPPROVEDON��-AY����ANDENTEREDINTOFORCE
ON�-ARCH�����INACCORDANCEWITH!RTICLE��THEREOF	�

�� )NAMARRIAGEBREAKDOWN�AFOREIGNELEMENTISANINCREASINGLYFREQUENTOC
CURRENCE� AS IT IS IN RELATIONSHIPS BETWEEN PARENTS AND CHILDREN� WHICH
GIVESRISETOTHREEPROBLEMS�INTERNATIONALJURISDICTION�APPLICABLELAW�AND

��	 #ONVENTIONANDEXPLANATORY
REPORTBY!�"ORRÖS�/*#����

���������	�4HATREPORTISREFERRED
TOINTHEFOOTNOTETORECITAL�OF

2EGULATION�%#	.O���������
ANDINTHEFOOTNOTETORECITAL�OF
2EGULATION�%#	.O����������

#OMMUNITYREGULATIONSCANNOTBE
ACCOMPANIEDBYANEXPLANATORY

REPORT�(OWEVER�THEEXPLANATORY
REPORTONTHE����CONVENTIONIS

STILLRELEVANT�ASITSEXTENSIVEUSEBY
COMMENTATORSONTHEREGULATION

SHOWS�PROVIDEDTHATTWO
LIMITATIONSAREBORNEINMIND�4HE

lRSTRELATESTOTHECONTENTOFTHE
REGULATIONSTHEMSELVESINTHATTHE
REPORTISVALIDONLYINSOFARASNO
AMENDMENTSHAVEBEENMADETO

THECORRESPONDINGCONVENTION
PROVISIONS�4HESECONDRELATESTO

THEUNIFYINGFUNCTIONOFTHE#OURT
OF*USTICEINTHEINTERPRETATIONAND

APPLICATIONOF#OMMUNITYLAW�
SINCEASSERTIONSCONTAINEDINTHE
REPORTAREVALIDONLYIFTHE#OURT

HASNOTRULEDDIFFERENTLY�)TSHOULD
ALSOBEPOINTEDOUTTHATTHE

OPINIONSEXPRESSEDTODAYDONOT
NECESSARILYCOINCIDEWITHTHE

CONTENTOFTHATREPORTSINCEITHAD
TOBEAPPROVEDBYTHEWORKING

PARTYWHICHPREPAREDTHE
CONVENTION�

��	 /*#��������������
��	 /NACCOUNTOFITSRELATIONSHIP

WITHTHE����"RUSSELS#ONVENTION
AND2EGULATION�%#	.O��������

KNOWNASTHE@"RUSSELS)
#ONVENTION�ANDTHE@"RUSSELS)

2EGULATION��RESPECTIVELY�
��	 /*,��������������/NTHE
BACKGROUNDTOTHEREGULATION�SEE

0�"EAUMONTAND'�-OIR�
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RECOGNITION AND ENFORCEMENT OF JUDGMENTS� 4HE "RUSSELS )) 2EGULATION
PROVIDES AN ANSWER TO THE lRST AND THE THIRD OF THESE QUESTIONS AND IS
THEREFOREWHATISKNOWNASA@DOUBLE�INSTRUMENTINTHATITREGULATESBOTH
JURISDICTIONANDTHERECOGNITIONANDENFORCEMENTOFJUDGMENTS�4HEISSUE
OFTHELAWAPPLICABLETODIVORCEHASNOTYETBEENDEALTWITHINDEPTHNOR
HASITBEENTHESUBJECTOFANYINITIATIVE��	�)TREMAINSSOMEWHATSURPRISING
THAT MEASURES HAVE BEEN TAKEN TO FACILITATE MOVEMENT OF JUDGMENTS IN
MATRIMONIALMATTERSWITHOUTANYATTEMPTTOUNIFYCONmICTOFLAWRULESAT
THESAMETIME�GIVENTHATAPPROXIMATIONOFNATIONALLEGISLATIONISALMOST
INCONCEIVABLEATTHEMOMENT�

�� !FURTHERDEVELOPMENTSHOULDBEMENTIONEDINTHISCONTEXT�4HE4AMPERE
%UROPEAN#OUNCILESTABLISHEDTHATTHEPRINCIPLEOFMUTUALRECOGNITIONOF
JUDGMENTSWASACORNERSTONEFORTHECREATIONOFAGENUINEAREAOFJUSTICE�
STRESSINGRIGHTSOFACCESSASAMATTEROFPRIORITYINTHElELDOFFAMILYLAW�
4HIS LED&RANCE TOPRESENT AN INITIATIVEON� *ULY����WITH A VIEW TO
ADOPTINGA#OUNCILREGULATIONONTHEMUTUALENFORCEMENTOFJUDGMENTS
ONRIGHTSOFACCESSTOCHILDREN� � 	�WHICHWASLINKEDTO2EGULATION�%#	
.O���������INTHATITCONlNEDITSELFTOSIMPLIFYINGTHERECOGNITIONAND
ENFORCEMENTOFJUDGMENTSONRIGHTSOFACCESSGIVENINMATRIMONIALPRO
CEEDINGSANDINRELATIONTOTHECHILDRENOFBOTHSPOUSES�4HATLIMITATION
CLEARLYSIGNALLEDAFEAROFGOINGBEYONDTHELEGALBASISPROVIDEDBY!RTICLES
���C	AND��OFTHE4REATY�(OWEVER�THELIMITATIONWASDEEMEDINAPPRO
PRIATEINVIEWOFTHENEEDTOENSUREEQUALTREATMENTFORALLCHILDREN�!C
CORDINGLY�THE#OMMISSIONSUBMITTEDAPROPOSAL� �	WHICHRESULTEDINTHE
ADOPTION OF #OUNCIL 2EGULATION �%#	 .O��������� OF �� .OVEMBER
���� CONCERNING JURISDICTION AND THE RECOGNITION AND ENFORCEMENT OF
JUDGMENTSINMATRIMONIALMATTERSANDMATTERSOFPARENTALRESPONSIBILITY�
REPEALING2EGULATION�%#	.O���������� � 	�!RTICLE��OFTHISREGULA
TIONPROVIDESTHATTHEREGULATIONWILLENTERINTOFORCEON�!UGUST����
ANDAPPLYFROM�-ARCH�����4HElRSTCOMMENTTOMAKEHEREISTHAT
THEREHASBEENNOAMENDMENTTOTHEMEASURESONANNULMENT�DIVORCEAND
SEPARATION�THEOBJECTBEINGTOAMENDTHERULESONCHILDPROTECTIONINSUCH
AWAYTHATITISNOTCONlNEDTOPROTECTIONONGROUNDSOFMARRIAGEBREAK
DOWNORPROTECTIONONLYOFTHECHILDRENOFBOTHSPOUSES�(ENCETHEUSE
FULNESSOFTHECOMPARATIVETABLEIN!NNEX6TO2EGULATION�%#	.O�����
����SHOWINGTHECORRESPONDENCEBETWEENTHEARTICLESOFTHETWOREGULA
TIONS� �	�4HEFOLLOWINGPOINTSFOCUSONTHEMAINASPECTSOF2EGULATION
�%#	.O���������AND�INPARTICULAR�DRAWATTENTIONTOTHEDIFFERENCES
BETWEENITAND2EGULATION�%#	.O����������WHICHITREPLACES�

@"RUSSELS#ONVENTION))�!NEW
PRIVATEINTERNATIONALLAW
INSTRUMENTINFAMILYMATTERSFOR
THE%UROPEAN5NIONORTHE
%UROPEAN#OMMUNITY���%UROPEAN
,AW2EVIEW������PP����ETSEQ��
(�'AUDEMET4ALLON�@,A
#ONVENTIONDE@@"RUXELLES))���
#ONVENTIONCONCERNANTLA
COMP£TENCE�LARECONNAISSANCEET
L�EX£CUTIONDESD£CISIONSENMATIáRE
MATRIMONIALE��4RAVAUXDU#OMIT£
FRANÀAISDEDROITINTERNATIONALPRIV£�
�����-�*ANTERA*AREBORG�
@-ARRIAGEDISSOLUTIONINAN
INTEGRATED%UROPE��9EARBOOKOF
0RIVATE)NTERNATIONAL,AW��������
"�3TURLESE�@,�EXTENSIONDUSYSTáME
DELA#ONVENTIONDE"RUXELLESAU
DROITDELAFAMILLE��4RAVAUXDU
#OMIT£FRANÀAISDEDROIT
INTERNATIONALPRIV£�����n���PP���
ETSEQ��0�DE6AREILLES3OMMIáRES�
@,ALIBRECIRCULATIONDESJUGEMENTS
RENDUSENMATIáREMATRIMONIALEEN
%UROPE��'AZETTEDU0ALAIS���n��
/CTOBER�����PP���ETSEQ�
��	 4HECURRENTSTATEOF
PRELIMINARYWORKISTOBEFOUNDAT
HTTP���EUROPA�EU�INT�COMM�JUSTICE?
HOME�DOC?CENTRE�CIVIL�STUDIES�
DOC�DIVORCE?MATTERS?EN�PDF�
��	 /*#��������������
��	 /*#���%�����������
��	 !RTICLE��OFTHEREGULATION
�/*,��������������	�
��	 /*,���������������P����
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�� 4ERRITORIALSCOPE

�� "OTHREGULATIONSAPPLYINPRINCIPLETOTHE@-EMBER3TATES�BUTINPRACTICE
EXCLUDE$ENMARKSINCE�INACCORDANCEWITH!RTICLE��OFTHE%#4REATY�
$ENMARKDOESNOTPARTICIPATEINTHEADOPTIONOF#OMMUNITYACTSPURSU
ANTTO4ITLE)6ANDISTHEREFORENOTBOUNDBYSUCHINSTRUMENTS�

 !CCORDINGLY�!RTICLE�OF2EGULATION�%#	.O���������WHICHGIVESA
SERIESOFDElNITIONS�DElNES@-EMBER3TATE�AS@ALL-EMBER3TATESWITHTHE
EXCEPTIONOF$ENMARK��4HE5NITED+INGDOMAND)RELANDEXERCISEDTHEIR
RIGHTUNDER!RTICLE��OFTHE%#4REATYTOOPTIN�4HEREGULATIONSTHUS
APPLYTO��-EMBER3TATES�

�� -ATERIALSCOPE

�� 4HEINSTRUMENTSUNDEREXAMINATIONORIGINATEDINTHEWORKOFTHE%URO
PEAN'ROUPON0RIVATE)NTERNATIONAL,AW��	WHICHDISCUSSEDTHEMATTER
IN,OUVAINLA.EUVEIN����ONTHEBASISOFWORKBY#�+OHLER� �	�START
INGFROM!RTICLE���OFTHE%#4REATYANDCONmICTINGCOMPETENCEINMAT
TERSOFFAMILYLAW�4HEOUTCOMEBECAMEKNOWNASTHE����@(EIDELBERG
PROJECT��WHICHWASMOREAMBITIOUS INTERMSOFMATERIALSCOPETHANTHE
INSTRUMENTSDISCUSSEDHERE�WHICHDONOTCOVERTHEISSUESOFPERSONALAND
FAMILYLAWEXCLUDEDFROMTHESCOPEOFTHE����"RUSSELS#ONVENTIONAND
2EGULATION�%#	.O��������)T ISALSOWORTHRECALLINGTHATTHE*ENARD
REPORT� �	PINPOINTEDDIFlCULTIESWITH FAMILY LAW ISSUES AT A TIMEWHEN
THEREWEREONLYSIX-EMBER3TATESWITHMORECLOSELYRELATEDLEGALSYSTEMS
THANATPRESENT�

�� 4HEMATERIALSCOPEOFTHEREGULATIONSISSETOUTIN!RTICLE�INEACHCASE�
WITHADISTINCTIONTOBEDRAWNBETWEENMATTERSRELATINGTOMATRIMONIAL
PROCEEDINGSANDTHOSEPERTAININGTOPARENTALRESPONSIBILITY�

�A	 )NRELATIONTOMATRIMONIALPROCEEDINGS�THESCOPEOFTHEREGULATIONSIS
VERYLIMITED�)NFACT�ITISCONlNEDTOPROCEEDINGSRELATINGTOTHEMAR
RIAGEBONDASSUCH��	�I�E�ANNULMENT�DIVORCEANDSEPARATION��	�3O
THERECOGNITIONOFJUDGMENTSAFFECTSONLYTHEDISSOLUTIONOFTHEMAR
RIAGE LINK� 4HAT IS THE DESCRIPTION IN THE EXPLANATORY REPORT ON THE
����CONVENTIONANDALSOINRECITALS��AND�OFTHE"RUSSELS))AND
"RUSSELS))A2EGULATIONS�RESPECTIVELY� � 	�4HESCOPEISTHUSVERYLIM
ITED�USEFULTHOUGHITISTOTHEPUBLIC�)NREALITY�ADIVORCESETTLEMENT
INCLUDESPROVISIONSONTHECOUPLE�SECONOMICARRANGEMENTSANDOTHER

��	 4HISGROUP�SFUNCTIONISTO
STUDYPOINTSOFCONVERGENCE

BETWEENPRIVATEINTERNATIONALLAW
AND%UROPEAN#OMMUNITYLAW�
&ORPROCEEDINGSSINCE�����SEE

NOTESBY*�$�'ONZÖLEZ#AMPOS
AND!�"ORRÖSIN2EVISTA%SPA®OLA

DE$ERECHOINTERNACIONAL�4HE
GROUP�SWEBSITEMAYALSOBE

CONSULTED�HTTP���
WWW�DRT�UCL�AC�BE�GEDIP	�

��	 #�+OHLER�@,�ARTICLE���DU
4RAIT£#%%ETLESCONmITSDE

JURIDICTIONENMATIáREDERELATIONS
FAMILIALES�PREMIáRESR£mEXIONS��
2IVISTADI$IRITTOINTERNAZIONALE

PRIVATOEPROCESSUALE��������
PP����ETSEQ�3UBSEQUENTLY�!�

"ORRÖS�@,UZVERDEALAEXTENSI�N
DEL#ONVENIODE"RUSELASA

CUESTIONESDEFAMILIA��2EVISTA
%SPA®OLADE$ERECHOINTERNACIONAL�

�������PP����ETSEQ�
��	 #HAPTER)))�3ECTION)6!�OF

THEEXPLANATORYREPORTONTHE
����"RUSSELS#ONVENTION�

EXPLAININGTHEREASONSFORTHE
EXCLUSIONOFCERTAINMATTERSUNDER

!RTICLE���	�
��	 7ESHOULDEMPHASISETHATTHE

REFERENCEISONLYTOTHE@MARRIAGE
BOND�ANDTHETEXTDELIBERATELY

REFRAINSFROMSPECIFYINGWHETHERIT
ISATRADITIONALMARRIAGEORA

HOMOSEXUALUNION�ASALREADY
PERMITTEDINSOME-EMBER3TATES�

THISRUNSCOUNTERTOSOME
INTERPRETATIONS�SUCHASTHATOF

(�'AUDEMET4ALLON�@,E
RáGLEMENTN����������DU

#ONSEILDU��MAI�����
COMP£TENCE�RECONNAISSANCEET

EX£CUTIONDESD£CISIONSENMATIáRE
MATRIMONIALEETENMATIáREDE

RESPONSABILIT£PARENTALESDES
ENFANTSCOMMUNS��*OURNALDEDROIT
INTERNATIONAL������P�����WHICH

WOULDCONlNEITTO@TRADITIONAL�
MARRIAGE�$OUBTSAREEXPRESSEDIN

*�9�#ARLIER�3�&RANCQAND*�,�
6AN"OXSTAEL�@,ERáGLEMENTDE

"RUXELLES))�#OMP£TENCE�
RECONNAISSANCEETEX£CUTIONEN

MATIáREMATRIMONIALEETENMATIáRE
DERESPONSABILIT£PARENTALE��*OURNAL

DESTRIBUNAUX�$ROITEUROP£EN�
.O��������4HEREISDELIBERATELY

NOATTEMPTTOBEMORESPECIlC
EITHERINTHETEXTITSELFORINTHE

"ORRÖSREPORT�
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MATTERSANDTHEPROVISIONSTOBEUSEDFORTHOSEWILLHAVETOBETHOSEOF
NATIONALLEGISLATIONOROFOTHERINTERNATIONALCONVENTIONSTOWHICHTHE
3TATESAREPARTY�!LLOFTHATCREATESOBVIOUSCOMPLICATIONSFORLAWPRO
FESSIONALSINVOLVED�ASARESULTOFTHEENSUING@D£PEÀAGE�� �	�

�B	4HEDIFFERENCEBETWEENTHETWOINSTRUMENTSLIESINTHEPROTECTIONOF
CHILDREN� 2EGULATION �%#	 .O ��������� INCLUDES ANCILLARY CLAIMS
RELATINGTOPARENTALRESPONSIBILITYFORTHECHILDRENOFBOTHSPOUSES�)T
THEREFORECOVERSPROTECTIONOFTHECHILDRENOFBOTHSPOUSESONISSUES
THATARECLOSELYLINKEDTOTHEMATRIMONIALPROCEEDINGS�TAKINGINTOAC
COUNTHOWDIRECTLYCHILDRENAREAFFECTEDBYTHEBREAKDOWNBETWEEN
THEIRPARENTS�

 4HE"RUSSELS))A2EGULATIONAPPLIESTO@THEATTRIBUTION�EXERCISE�DELE
GATION� RESTRICTION OR TERMINATION OF PARENTAL RESPONSIBILITY� �!RTICLE
���	�B		�WHICH�ASEXPLAINEDINRECITAL��STEMSFROMADESIRETO@ENSURE
EQUALITYFORALLCHILDREN��WITHTHERESULTTHATTHEREGULATION@COVERSALL
DECISIONSONPARENTALRESPONSIBILITY�INCLUDINGMEASURESFORTHEPROTEC
TIONOFTHECHILD�INDEPENDENTLYOFANYLINKWITHAMATRIMONIALPRO
CEEDING��4HEPROBLEMSRELATINGTO-EMBER3TATES�SIGNINGANDRATIFY
INGTHE����(AGUE#ONVENTIONONTHE0ROTECTIONOF#HILDRENCAST
SOMEDOUBTONTHEWISDOMOFINCLUDINGTHETWOAREASINASINGLEIN
STRUMENT AND SUGGEST THAT ITMIGHTHAVEBEENBETTER TOHAVEKEPT A
SEPARATEINSTRUMENTFORMATTERSRELATINGTOMARRIAGEBREAKDOWN�4HE
CASE FOR INCLUDING THE TWOAREAS IN THE SAME INSTRUMENT ISMADE IN
RECITAL��WHICHSTATESTHAT@SINCETHEAPPLICATIONOFTHERULESONPAREN
TALRESPONSIBILITYOFTENARISESINTHECONTEXTOFMATRIMONIALPROCEED
INGS�ITISMOREAPPROPRIATETOHAVEASINGLEINSTRUMENTFORMATTERSOF
DIVORCEANDPARENTALRESPONSIBILITY��

 4HEREFERENCETOPARENTAL RESPONSIBILITYASAWHOLEHAS TWOIMPLICA
TIONS�&IRSTLY�!RTICLE���	LISTINGTHEMATTERSWHICH@INPARTICULAR�FALL
WITHINTHESCOPEOFTHEREGULATIONAND!RTICLE���	LISTINGTHEMATTERS
TOWHICH2EGULATION�%#	.O���������DOESNOTAPPLYARECLEARPAR
ALLELSOF!RTICLES�AND�OFTHE����(AGUE#ONVENTION�3ECONDLY�A
NUMBEROFDElNITIONSHAD TOBE INCLUDED IN!RTICLE�� )MPORTANTLY�
@PARENTALRESPONSIBILITY�ISDElNEDIN!RTICLE���	AS@ALLRIGHTSANDDU
TIESRELATINGTOTHEPERSONORTHEPROPERTYOFACHILDWHICHAREGIVENTO
ANATURALOR LEGALPERSONBY JUDGMENT�BYOPERATIONOF LAWORBYAN
AGREEMENTHAVINGLEGALEFFECT�4HETERMSHALLINCLUDERIGHTSOFCUSTODY
ANDRIGHTSOFACCESS��4HE,AGARDEREPORTONTHE����(AGUE#ONVEN
TIONOFFERSASIMILAR�ALBEITWIDER�DElNITION�� 	�)TSHOULDBESTRESSED
THATITWASNOTPOSSIBLETOINCLUDEADElNITIONOFTHISKINDINTHE"RUS
SELS))#ONVENTIONORINTHERECITALSTOTHE"RUSSELS))2EGULATION� �	�
WHICHSHOWSTHATATTITUDESHAVEBECOMEMOREmEXIBLESINCETHEN�

��	 4HETERM@PROCEEDINGS�INCLUDES
ADMINISTRATIVEDIVORCESWHICH
OCCURINSOME-EMBER3TATES�)T
IS�HOWEVER�DOUBTFULIFITINCLUDES
THESOCALLED@DIVORCEBYCONTRACT�
REFERREDTOBY*�#ARRASCOSA�
@#UESTIONESPOL£MICASENEL
2EGLAMENTO�����������IN!�,�
#ALVOAND*�,�)RIARTE�EDS	�
'LOBALIZACI�NYFAMILIA�-ADRID�
�����P�����
��	 0OINT��OFTHE"ORRÖSREPORT�
2ECITAL��ISDESCRIBEDAS@SIBYLLINE�
BY"�!NCELAND(�-UIR7ATT�@,A
D£SUNIONEUROP£ENNE�LERáGLEMENT
DIT@@"RUXELLES)����2EVUECRITIQUEDE
DROITINTERNATIONALPRIV£������
P�����2ECITAL�OFTHE"RUSSELS))A
2EGULATIONSTATESTHATTHE
REGULATIONDOESNOTDEALWITH
@ISSUESSUCHASTHEGROUNDSFOR
DIVORCE�PROPERTYCONSEQUENCESOF
THEMARRIAGEORANYOTHERANCILLARY
MEASURES��
��	 *�9�#ARLIERETAL��@,E
RáGLEMENTDE"RUXELLES))�
#OMP£TENCE�RECONNAISSANCEET
EX£CUTIONENMATIáREMATRIMONIALE
ETENMATIáREDERESPONSABILIT£
PARENTALE��OPCIT�
��	 0OINT���
��	 )TSHOULDBENOTEDHERETHAT
THERAPPORTEURDIDDElNEPARENTAL
RESPONSIBILITYINTHEDRAFT
EXPLANATORYREPORTBUTTHATTHE
DElNITIONWASREJECTEDBYTHE
WORKINGPARTYAND�CONSEQUENTLY�
APPEARSNEITHERINTHEEXPLANATORY
REPORTNORINTHETEXTOFTHE
CONVENTION�)TWASPROPOSEDIN
POINT��OFTHEDRAFTREPORTTHAT
@THECONCEPT;OFPARENTAL
RESPONSIBILITY=SHOULDINCLUDEBOTH
CHILDCUSTODYANDCONTACTRIGHTS�
2EFERENCEWILLALSOHAVETOBE
MADEBOTHTOTHEEXERCISEOF
PARENTALRESPONSIBILITYANDTOTOTAL
ORPARTIALWITHDRAWAL�THEAWARDOF
CUSTODYWILLNOT�HOWEVER�BE
AFFECTED�BEARINGINMINDTHE
DISCUSSIONSON!RTICLE�OFTHE
����(AGUE#ONVENTION�&INALLY�
THETERMSHOULDALSOINCLUDEANY
MEASURESTAKENBYTHEPUBLIC
AUTHORITIESREGARDINGTHECHILD�/N
THEOTHERHAND�ITDOESNOTAFFECT
MAINTENANCEOBLIGATIONS�INTHAT
CONNECTIONSEE!RTICLE���	AND
!RTICLE�OFTHE����(AGUE
#ONVENTION	��
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�� 3COPEINTIME

�� !SSTATEDEARLIER�THE"RUSSELS))2EGULATIONCAMEINTOFORCEON�-ARCH
�����!RTICLE��	AND�ASARESULT�!RTICLE����		�ITSPROVISIONSAPPLYONLY
TOPROCEEDINGSINSTITUTEDAFTERTHATDATE�"UT!RTICLE����	DOESLAYDOWN
ATRANSITIONALPROVISIONTOTHEEFFECTTHATJUDGMENTSGIVENAFTERTHEDATEOF
ENTRYINTOFORCEOFTHEREGULATIONINPROCEEDINGSINSTITUTEDBEFORETHATDATE
WOULDBERECOGNISEDANDENFORCEDINACCORDANCEWITHTHEPROVISIONSOFTHE
REGULATIONIFJURISDICTIONWASFOUNDEDONRULESWHICHACCORDEDWITHTHOSE
PROVIDEDFOREITHERINTHEREGULATIONITSELFORINACONVENTIONCONCLUDED
BETWEEN THE -EMBER 3TATE OF ORIGIN AND THE -EMBER 3TATE ADDRESSED
WHICHWAS IN FORCEWHENTHEPROCEEDINGSWERE INSTITUTED�.EVERTHELESS�
THATRULEDOESNOTCOVERALLOFTHETRANSITIONALLAWPROBLEMSANDWESHALL
HAVEOCCASION� LATER IN THIS REPORT� TODEALWITHPROBLEMS RELATING TO LIS
PENDENS�WHICHTHE"RUSSELS))A2EGULATION�WITHMORECOMPLEXENTRYINTO
FORCEANDTRANSITIONALPROVISIONS�HASNOTSOLVED�

�� 2EGULATION�%#	.O���������ENTEREDINTOFORCEON�!UGUST�����!R
TICLE��	BUTONLYAPPLIESFROM�-ARCH�����WITHTHEEXCEPTIONOF!RTI
CLES���@)NFORMATIONONCENTRALAUTHORITIESANDLANGUAGESACCEPTED�	���
�@)NFORMATION RELATING TO COURTS AND REDRESS PROCEDURES�	� �� �@!MEND
MENTSTOTHE!NNEXES�	AND���@#OMMITTEE�	�WHICHAPPLYFROMTHEDATE
OFENTRYINTOFORCE�!SIMILARDISTINCTIONBETWEENENTRYINTOFORCEANDAP
PLICATIONCANBEFOUNDIN!RTICLE��OF#OUNCIL2EGULATION�%#	.O�����
����OF��-AY����ONCOOPERATIONBETWEENTHECOURTSOFTHE-EMBER
3TATESINTHETAKINGOFEVIDENCEINCIVILORCOMMERCIALMATTERS��	�

���(ENCE THEADDED IMPORTANCE IN THISCASEOF THE TRANSITIONALPROVISIONS�
WHICHARESETOUTIN!RTICLE��ANDPROVIDEFORFOURPOSSIBILITIES�

�A	4HEGENERALRULEINPARAGRAPH��WHICHISTHATTHEREGULATIONWILLAPPLY
ONLYTOPROCEEDINGSINSTITUTEDAFTERITSDATEOFAPPLICATION�

�B	4HEREGULATIONWILLALSOAPPLYTOTHERECOGNITIONANDENFORCEMENTOF
JUDGMENTSGIVENAFTERITSDATEOFAPPLICATIONINPROCEEDINGSINSTITUTED
BEFOREITSDATEOFAPPLICATIONBUTAFTERTHEDATEOFENTRYINTOFORCEOF
2EGULATION�%#	.O���������INCASESWHEREJURISDICTIONISFOUNDED
ONRULESWHICHACCORDWITHTHOSEPROVIDEDFORIN2EGULATION�%#	.O
����������2EGULATION�%#	.O���������ORACONVENTIONBETWEEN
THE-EMBER3TATEOFORIGINAND THE-EMBER3TATEADDRESSEDWHICH
WASINFORCEWHENTHEPROCEEDINGSWEREINSTITUTED�

�C	 *UDGMENTSGIVENBEFORETHEDATEOFAPPLICATIONOF2EGULATION�%#	
.O���������INPROCEEDINGSINSTITUTEDAFTERTHEENTRYINTOFORCEOF
2EGULATION�%#	.O���������WILLBERECOGNISEDANDENFORCEDIN��	 /*,��������������P���
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ACCORDANCEWITH2EGULATION�%#	.O���������PROVIDEDTHATTHEY
RELATE TO MATRIMONIAL PROCEEDINGS OR PARENTAL RESPONSIBILITY FOR THE
CHILDRENOFBOTH SPOUSESON THEOCCASIONOF THESEMATRIMONIALPRO
CEEDINGS�

�D	*UDGMENTSGIVENBEFORETHEDATEOFAPPLICATIONOF2EGULATION�%#	.O
���������BUTAFTERTHEENTRYINTOFORCEOF2EGULATION�%#	.O�����
����INPROCEEDINGSINSTITUTEDBEFORETHEENTRYINTOFORCEOF2EGULA
TION�%#	.O���������ARESUBJECTTOTHESAMEMATERIALLIMITATIONAS
THATIN�C	ABOVE�!DDITIONALLY�JURISDICTIONMUSTBEFOUNDEDONRULES
WHICHACCORDWITHTHOSEPROVIDEDFORIN2EGULATION�%#	.O�����
�����2EGULATION�%#	.O���������ORACONVENTIONBETWEENTHE
-EMBER3TATEOFORIGINANDTHE-EMBER3TATEADDRESSEDWHICHWASIN
FORCEWHENTHEPROCEEDINGSWEREINSTITUTED�

�� 4HESTRUCTUREOF#HAPTER))ONJURISDICTIONIN2EGULATION�%#	

.O���������

���4HEMATERIALSCOPEOF2EGULATION�%#	.O���������DETERMINEDTHAT
THECOREOFTHEREGULATIONWASIN!RTICLE��WHICHBASEDGROUNDSOFJURIS
DICTIONINMATRIMONIALMATTERSONTHEPRINCIPLEOFAREALLINKBETWEENTHE
PERSONANDAGIVEN-EMBER3TATE�!RTICLE�DElNEDTHECASESWHERETHE
AUTHORITIESOFTHE-EMBER3TATEINQUESTIONALSOHADJURISDICTIONINMAT
TERSRELATINGTOTHEPROTECTIONOFTHECHILDRENOFBOTHSPOUSESFOLLOWINGA
MARRIAGEBREAKDOWN�4HEAMENDMENTOFTHESCOPEOFTHECONVENTIONIN
2EGULATION�%#	.O���������RESULTEDINACHANGEINTHESTRUCTUREOF
#HAPTER))�WHICHISNOWDIVIDEDINTOTHREESECTIONS�THElRSTONJURISDIC
TIONINMATTERSRELATINGTODIVORCE�LEGALSEPARATIONANDMARRIAGEANNUL
MENT�THESECONDONJURISDICTIONINMATTERSOFPARENTALRESPONSIBILITY�AND
THETHIRDONPROVISIONSCOMMONTOBOTH�

�� 'ROUNDSOFINTERNATIONALJURISDICTIONINMATRIMONIALMATTERS

���4HElRSTPOINTTOMAKEINRELATIONTO#HAPTERS))AND)))ISTHATTHE"RUS
SELS ))A 2EGULATION WAS PREPARED ON THE CLEAR UNDERSTANDING THAT NO
CHANGESWOULDBEMADETOTHEPROVISIONSONDIVORCE�SEPARATIONORANNUL
MENT�WITHTHERESULTTHATALLEARLIERCOMMENTSONTHESEMATTERSAREFULLY
APPLICABLETOTHERECENTLYAPPROVEDREGULATION��	�4HEGROUNDSOFJURISDIC

��	 !�"ORRÖS�@#OMPETENCIA
JUDICIAL�RECONOCIMIENTOY
EJECUCI�NDEDECISIONESENMATERIA
MATRIMONIAL�EL2EGLAMENTO�����
�����DE��DEMAYO�h"RUSELAS
))v	��2EVISTA*UR¤DICADE#ATALUNYA�
�������PP����n����
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TIONAREEXCLUSIVE�ALTERNATIVEANDOBJECTIVEWITHINTHEMEANINGGIVENTO
THETERM@EXCLUSIVE�IN!RTICLE��!RTICLE�OF2EGULATION�%#	.O�����
����	�WHICHISNOTTHESAMEMEANINGASINTHE����"RUSSELS#ONVENTION
ANDIN2EGULATION�%#	.O���������	�4HEREISTHEREFORENOPOSSIBILITY
OFEXPRESSORTACITSUBMISSION�

���4HEREWERE�INFACT�TWOPOSSIBLESTARTINGPOINTSFORDETERMININGJURISDIC
TIONINMATRIMONIALMATTERS�EITHERTOINCORPORATEUNIFORMRULESOFJURIS
DICTIONINMATTERSOFDIVORCE�PROVIDINGALIMITEDNUMBEROFALTERNATIVES
WITHOUTANYHIERARCHY�OR�TAKINGTHEOPPOSITEAPPROACH�TOINCORPORATENO
RULESOFJURISDICTIONBUTSIMPLYESTABLISHPERMISSIBLEGROUNDSOFJURISDIC
TION�!RTICLE��!RTICLE�OF2EGULATION�%#	.O���������	FOLLOWSTHE
lRSTAPPROACH�4HEDECISIONTOINCLUDEANUMBEROFSPECIlCGROUNDSRE
mECTSTHEIREXISTENCEINTHELEGALORDEROFVARIOUS-EMBER3TATESANDTHEIR
ACCEPTANCEBYTHEOTHER-EMBER3TATES�ENDEAVOURINGTOREACHANAGREE
MENTACCEPTABLETOALL�

���4HERESULTISTHATTHEREARESEVENDIFFERENTGROUNDSOFJURISDICTIONFORDI
VORCE�SEPARATIONANDANNULMENTPROCEEDINGS�LEADINGTOADEGREEOFFAVOR
DIVORTII� �	�&ORSOME�THATRESULTISOPENTOCRITICISM� �	�BUT�INMYOPIN
ION�THEGROUNDSADOPTEDENDEAVOURTOMEETOBJECTIVEREQUIREMENTS�AREIN
LINEWITHTHEINTERESTSOFTHEPARTIESANDENDEAVOURTOBESUFlCIENTLYmEX
IBLETOMEETTHENEEDSOFINDIVIDUALS�MOBILITYANDlNALLYTORESPONDTO
INDIVIDUALREQUIREMENTSWITHOUTSACRIlCINGLEGALCERTAINTY�)FTHEREISARISK
OFFORUMSHOPPING�THESOLUTIONSHOULDNOTBETOREDUCETHENUMBEROF
GROUNDSOF JURISDICTIONBUTTOUNIFYTHE-EMBER3TATES�CONmICTOFLAW
RULES�ASWASDONEBYTHE����2OME#ONVENTIONONTHE,AWAPPLICABLETO
#ONTRACTUAL/BLIGATIONS�

 4HE ACTUAL GROUNDS ADOPTED ARE LARGELYBASEDONHABITUAL RESIDENCE AL
THOUGHTHEMOBILITYOFPEOPLEIN%UROPEANDTHERANGEOFPOSSIBLESITUA
TIONSMAYMAKEITDIFlCULTTOIDENTIFYASINGLEPLACEOFRESIDENCEFORTHE
PURPOSESOFTHERULE��	�3OMEACCOUNTHASLIKEWISEBEENTAKENOFNATION
ALITYANDOFDOMICILEWITHINTHEMEANINGOFTHETERMASUSEDINTHE5NITED
+INGDOMAND)RELAND�PARAGRAPH�	�4HATRULEISALSOPERFECTLYACCEPTABLE
SINCEITCERTAINLYDOESNOTCONSTITUTEDISCRIMINATIONWITHINTHEMEANINGOF
!RTICLE��OFTHE%#4REATY��	�

 0ROVISIONISLIKEWISEMADEFORCOUNTERCLAIMS�!RTICLE��FORMERLY!RTICLE
�	ANDFORTHECONVERSIONOFLEGALSEPARATIONINTODIVORCE�AMATTERWHICH
WASDISCUSSEDAT LENGTHDURINGTHEPREPARATIONOFTHE����CONVENTION
GIVENTHEBASICDIFlCULTYARISINGFROMTHEFACTTHATSEVERAL-EMBER3TATES
DONOTHAVELEGALSEPARATIONASASTAGEPRIORTODIVORCEANDINVIEWOFTHE
NEEDTOLAYDOWNAPROVISIONGIVINGTHEAUTHORITIESOFTHE-EMBER3TATE
WHICHHADISSUEDAJUDGMENTONALEGALSEPARATIONJURISDICTIONTOCONVERT

��	 0OINTS��AND��OFTHE"ORRÖS
REPORTANDRECITAL��OFTHE
REGULATION�-OREFULLY�-�

!�3ÖNCHEZ�@0ROCESOSCIVILESDE
DIVORCIOENLA5%�ELNUEVO

2EGLAMENTOCOMUNITARIO�����
�����REPERCUSI�NENNUESTROACTUAL

SISTEMA��IN!�,�#ALVOAND*�
,�)RIARTE�EDS	�'LOBALIZACI�NY

FAMILIA�-ADRID������
(�'AUDEMET4ALLON�@,E

RáGLEMENTN����������DU
#ONSEILDU��MAI�����

COMP£TENCE�RECONNAISSANCEET
EX£CUTIONDESD£CISIONSENMATIáRE

MATRIMONIALEETENMATIáREDE
RESPONSABILIT£PARENTALESDES

ENFANTSCOMMUNS��OPCIT��P�����
WOULDHAVEPREFERREDTHELISTOF

FORUMSTOBE@EXHAUSTIVE�PRECISELY
TOAVOIDTHATDISTINCTION�

��	 4HATCANBEINTERPRETEDASA
DEMONSTRATIONOFONEOFTHE

CHARACTERISTICSOFCURRENTPRIVATE
INTERNATIONALLAW�TOWITGREATER

mEXIBILITY�3EE*�$�'ONZÖLEZ
#AMPOS�@$IVERSIlCATION�

SP£CIALISATION�mEXIBILISATIONET
MAT£RIALISATIONDESREGLESDEDROIT

INTERNATIONALPRIV£�#OURS
G£N£RAL��#OLLECTED#OURSES�6OL�����

�����INPARTICULAR�PP����n����
.EVERTHELESS�THATRESULTWAS

ACHIEVED�AS*�0IRRUNGPUTSITIN
@5NIlCATIONENMATIáREFAMILIALE�LA

#ONVENTIONDEL�5NION
%UROP£ENNESURLARECONNAISSANCE

DESDIVORCESETLAQUESTIONDE
NOUVEAUXTRAVAUXD�5NIDROIT��

2EVUEDEDROITUNIFORME�.O���
�����P�����BYMOVINGFROM
@COMPROMISETOCOMPROMISE��

��	 "�!NCELAND(�-UIR7ATT�
@,AD£SUNIONEUROP£ENNE�LE

RáGLEMENTDIT@@"RUXELLES)����OPCIT��
PP����n����WHOWOULDHAVE
PREFERREDACHECKONINDIRECT

JURISDICTION�TAKINGTHEVIEWTHATIT
WASTHELARGENUMBEROFGROUNDS

THATMADEITNECESSARYTOINTRODUCE
THE@SOPHISTICATEDCORRECTIVE

MECHANISM�FORLISPENDENS
�!RTICLE��	�3EEALSO*�#ARRASCOSA�

@#UESTIONESPOL£MICASENEL
2EGLAMENTO�����������OPCIT��

PP����n����
��	 #ONSIDER�FOREXAMPLE�THECASE

OFAMARRIEDCOUPLEWHERETHE
HUSBANDIS3PANISH�WORKSIN3PAIN

ANDSPENDSPARTOFTHEWEEKIN
3PAINANDTHEOTHERPARTOFTHE
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THE SEPARATION INTOADIVORCE�PROVIDED�OF COURSE� THAT THE LAWOF THAT
-EMBER3TATESOPROVIDES�ASSETOUTIN!RTICLE��!RTICLE�OF2EGULATION
�%#	.O���������	�

���7ITHREGARDTOEXTRA#OMMUNITYDISPUTES�!RTICLE��!RTICLE�OF2EGULA
TION�%#	.O���������	CORRESPONDSTO!RTICLE�OFTHE����"RUSSELS
#ONVENTION�4HATOBVIATESTHENEEDFORAPROVISION�ASPROPOSEDBYSOME
3TATESINTHECOURSEOFTHENEGOTIATIONS�TOTHEEFFECTTHATTHEGROUNDSIN
THECONVENTIONWOULDAPPLYONLYIFBOTHSPOUSESWERE%UROPEANCITIZENS
HABITUALLYRESIDENTINTHETERRITORYOFTHE-EMBER3TATESANDTHAT INALL
OTHERCASESNATIONALLAWWOULDAPPLY� � 	�!RTICLE�THUSDEALSWITHWHATIS
TERMED@RESIDUALJURISDICTION��!SSTATEDINTHEEXPLANATORYREPORTONTHE
CONVENTION� THENATUREOF THE JURISDICTIONS LAIDDOWN IN!RTICLES� TO�
�NOW!RTICLES�TO�	RENDERSUNNECESSARYAPROVISIONSUCHAS!RTICLE�OF
THE ���� "RUSSELS #ONVENTION� HENCE SOME JURISDICTIONS OF THAT NATURE
EXISTINGINTHE-EMBER3TATESAREINCLUDEDPURELYASEXAMPLES� �	�

�� *URISDICTIONREGARDINGPARENTALRESPONSIBILITY

���!LTHOUGH�ASSTATEDEARLIER�2EGULATION�%#	.O���������CONTAINSSIG
NIlCANTAMENDMENTSINTHEAREAOFPARENTALRESPONSIBILITY�THEREISSTILLA
NEEDTOREFERTOTHEPROVISIONSOFTHETEXTCURRENTLYINFORCE�I�E�2EGULATION
�%#	.O���������� � 	�4HEFORUMSREFERREDTOIN!RTICLE�OF2EGULATION
�%#	.O����������!RTICLE�OF2EGULATION�%#	.O���������	 FOR
MATRIMONIALPROCEEDINGSHAVEFORCEOFATTRACTIONREGARDINGPARENTALRE
SPONSIBILITYISSUES�HENCETHERULESOFJURISDICTIONIN!RTICLES�AND��"UT
THATFORCEOFATTRACTIONISLIMITEDINSEVERALRESPECTS�&IRSTLY�INRELATIONTO
THECHILDRENAFFECTED� �	�WHOCANONLYBETHECHILDRENOFBOTHSPOUSES�
WHETHER BIOLOGICAL OR ADOPTED� BUT NOT OTHER CHILDREN� SUCH AS� FOR IN
STANCE�THECHILDRENOFONEOROTHEROFTHESPOUSESFROMAPREVIOUSUNION�
3ECONDLY�ITWILLAFFECTONLYCHILDRENHABITUALLYRESIDENTINTHE3TATEWHOSE
AUTHORITIESHAVEJURISDICTIONFORTHEDIVORCEJUDGMENTANDWILLAFFECTTHOSE
RESIDINGINANOTHER3TATEONLYIFTHECONDITIONSLAIDDOWNAREMET�UNDER
NOCIRCUMSTANCESWILLTHEREGULATIONAPPLYTOACHILDHABITUALLYRESIDENTIN
ANONMEMBER3TATE�&INALLY�THEJURISDICTIONOFTHEDIVORCECOURTSINRELA
TIONTOPARENTALRESPONSIBILITYFORTHECHILDRENOFBOTHSPOUSESISNOTUN
LIMITED�PERPETUATIOJURISDICTIONIS	�ITWILLCEASEONTERMINATIONOFTHEMAT
RIMONIALPROCEEDINGS�

���)NTHENEWREGULATION�2EGULATION�%#	.O���������	�THESEMATTERSARE
DEALTWITHIN3ECTION��WHERESIGNIlCANTAMENDMENTSHAVEBEENINTRO
DUCED�4HEPROVISIONSHERECOULDBEGROUPEDUNDERTHEFOLLOWINGHEAD
INGS�THEGENERALRULE�JURISDICTIONINCASESOFCHILDABDUCTION�JURISDICTION
OFTHEAUTHORITIESINTHE-EMBER3TATEOFTHEDIVORCE�JURISDICTIONBASEDON

WEEKIN&RANCE�WHEREHISWIFE�A
NON#OMMUNITYNATIONAL�RESIDES
WITHTHECHILDRENOFBOTHSPOUSES�
��	 #ONCLUSIONDISPUTEDBY
!�"ONOMI�@)L2EGOLAMENTO
COMUNITARIOSULLACOMPETENZAESUL
RICONOSCIMENTOINMATERIA
MATRIMONIALEEDIPOTESTÜDEI
GENITORI��2IVISTADI$IRITTO
INTERNAZIONALE��������P�����AND
BY(�4AGARAS�@1UESTIONSSP£CIALES
RELATIVESÜL�UNIlCATION
COMMUNAUTAIREDUDROIT
INTERNATIONALPRIV£DELAFAMILLE
�RáGLEMENT���������	��-£LANGES
ENHOMMAGEÜ*EAN6ICTOR,OUIS�
6OL���"RUSSELS������PP����n����
��	 &ORTHEDISCUSSIONOFTHESCOPE
OF!RTICLE��NOW!RTICLE�	ANDITS
RELATIONSHIPWITHTHEPROVISIONIN
!RTICLE��NOW!RTICLE�	�SEE*�
9�#ARLIERETAL��@,ERáGLEMENTDE
"RUXELLES))�#OMP£TENCE�
RECONNAISSANCEETEX£CUTIONEN
MATIáREMATRIMONIALEETENMATIáRE
DERESPONSABILIT£PARENTALE��OPCIT�
��	 )NPOINT���!RTICLE��NOW
!RTICLE�	THUSCREATESAGENUINE
@%UROPEANCITIZENSHIPPRIVILEGE��AS
DESCRIBEDBY3�$ROUET�
,�AVáNEMENTDE@"RUXELLES))��
-£MOIREDE$%!�5NIVERSIT£DE
.ANTES������PP����n����&OR
2�"ARATTA�@3EPARAZIONEEDIVORZIO
NEL$)0RITALIANO��#AP�88))DEL
VOL�))DEL4RATTATODI$IRITTODI
FAMIGLIA�ACURADI'�&ERRANDO�
-�&ORTINO�&�2USCELLO	�
-ILAN������P������!RTICLE�CAN
BESEENASAMANIFESTATIONOFTHE
@%UROCHAUVINISM�WITHWHICH
!MERICANAUTHORSSUCHAS*UENGER
ANDVON-EHRENHAVEALREADYTAXED
THE����"RUSSELS#ONVENTION�
��	 /NTHATISSUE�THECONTENTOF
THEMOSTEXTENSIVEWORKONTHE
SUBJECTNEVERTHELESSREMAINS
ENTIRELYVALIDFORTHEMOMENT�!�
"ORRÖS�@,APROTECCI�NDELOSHIJOS
COMUNESCONMOTIVODELACRISIS
MATRIMONIALENEL#ONVENIODE��
DEMAYODE����SOBRELA
COMPETENCIAJUDICIAL�EL
RECONOCIMIENTOYLAEJECUCI�NDE
RESOLUCIONESENMATERIA
MATRIMONIAL��$ISYUNTIVASENLOS
PLEITOSMATRIMONIALESDESEPARACI�NY
DIVORCIO�!SOCIACI�N%SPA®OLADE
!BOGADOSDE&AMILIA�-ADRID�
�����PP����n����
��	 0OINTS��AND��OFTHE"ORRÖS
REPORT�
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PRESENCE�RESIDUALJURISDICTIONANDJURISDICTIONOFTHECOURTBESTPLACEDTO
HEARTHECASE�

�A	5NDERTHEGENERALRULEIN!RTICLE��JURISDICTIONLIESWITHTHEAUTHORI
TIESOFTHE-EMBER3TATEINWHICHTHECHILDISHABITUALLYRESIDENTATTHE
TIMETHECOURTISSEISED�FULLYINKEEPINGWITH!RTICLE���	OFTHE����
(AGUE #ONVENTION� (OWEVER� THERE IS DIVERGENCE IN THE EVENT OF A
CHANGEOFRESIDENCE�WHEREAS�UNDERTHE����(AGUE#ONVENTION�JU
RISDICTIONISAUTOMATICALLYTRANSFERREDTOTHEAUTHORITIESOFTHE3TATEOF
THE CHILD�S NEW HABITUAL RESIDENCE �EXCEPT IN CASES OF ABDUCTION OR
WRONGFULRETENTION	�!RTICLE�OF2EGULATION�%#	.O���������PRO
VIDES THAT THEAUTHORITIESOF THE-EMBER3TATEOF THECHILD�S FORMER
HABITUALRESIDENCERETAINJURISDICTIONDURINGATHREEMONTHPERIODFOR
THEPURPOSEOFMODIFYINGAJUDGMENTONACCESSRIGHTSISSUEDBEFORETHE
CHILD MOVED� WHERE THE HOLDER OF THE ACCESS RIGHTS PURSUANT TO THE
JUDGMENTINQUESTIONCONTINUESTORESIDEINTHAT-EMBER3TATEANDHAS
NOTACCEPTEDTHEJURISDICTIONOFTHEAUTHORITIESOFTHE-EMBER3TATEOF
THECHILD�SNEWHABITUALRESIDENCE�

�B	4HENEWREGULATION�SMOSTCONTROVERSIALPROVISIONS�PARTICULARLYONAC
COUNTOF THEIR CONNECTIONWITH THE����(AGUE#ONVENTIONON THE
#IVIL!SPECTSOF)NTERNATIONAL#HILD!BDUCTION�ARE!RTICLES���@*URIS
DICTION INCASESOFCHILDABDUCTION�	AND���@2ETURNOF THECHILD�	�
!RTICLE �� RETAINS THE JURISDICTION OF THE AUTHORITIES OF THE -EMBER
3TATEOFHABITUALRESIDENCEPRIORTOREMOVALORRETENTIONUNTILTHECHILD
HASACQUIREDANEWHABITUALRESIDENCEANDCERTAINOTHERCONDITIONSARE
MET�!RTICLE��CITES!RTICLES��AND��OFTHE����(AGUE#ONVENTION
INRELATIONTOTHEPROCEDUREFORRETURNINCASESOFWRONGFULREMOVALOR
RETENTION�DRAWINGINEFFECTON!RTICLE��OFTHECONVENTIONASREGARDS
THEPOSSIBILITYOFLIMITINGTHERESTRICTIONSTOWHICHTHERETURNOFACHILD
MAYBESUBJECT��	�4HEMAINNOVELTYISTHEPROCEDUREWHERETHERETURN
OFACHILDISREFUSEDPURSUANTTO!RTICLE��OFTHE(AGUE#ONVENTION
INSOFARASITISNOTTHE-EMBER3TATETOWHICHTHECHILDHASBEENRE
MOVEDTHATHASTHElNALWORDONTHERETURNBUTRATHERTHEAUTHORITIES
WITHJURISDICTIONUNDERTHEREGULATION�WITHTHATAUTHORITY�SJUDGMENT
BEING ENFORCEABLE IN ACCORDANCE WITH THE REGULATION ITSELF �!RTICLE
����		�I�E�EVENINTHE-EMBER3TATETOWHICHTHECHILDHASBEENRE
MOVEDANDWHOSEAUTHORITIESGAVEANONRETURNDECISION�

�C	 )NAPPROPRIATELYENTITLED@0ROROGATIONOFJURISDICTION��!RTICLE��OFTHE
REGULATIONCONTAINSCOMPLICATEDRULESCONCERNINGTHEPOSSIBLEFORCEOF
ATTRACTIONOFACOURTHEARINGAMATRIMONIALPROCEEDING�#LEARLY�ITREFERS
TOCASESWHERETHECHILD�SHABITUALRESIDENCEISNOTINTHE3TATEWHOSE
AUTHORITIES HAVE JURISDICTION IN THE PROCEEDING IN QUESTION� (ERE IT
SHOULDBEBORNEINMINDTHAT!RTICLE��OFTHE����(AGUE#ONVENTION

��	 3EE!�"ORRÖS�@,ESCLAUSESDE
DECONNEXIONETLEDROIT

INTERNATIONALPRIV£
COMMUNAUTAIRE��&ESTSCHRIFT%�

*AYME�(EIDELBERG�INPRESS�
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LIMITSINTERSEAGREEMENTS�SUCHASA#OMMUNITYINSTRUMENT�TOTHOSE
WHICHASSUMEHABITUALRESIDENCEINONEOFTHECONTRACTING3TATES�WHICH
ISWHY!RTICLE����	�ONTHEQUESTIONOFCHILDRENWHOHAVETHEIRHABIT
UALRESIDENCEINATHIRD3TATETHATISNOTACONTRACTINGPARTYTOTHECON
VENTION�PROVIDESINSUCHCASESTHAT@JURISDICTIONUNDERTHIS!RTICLESHALL
BEDEEMEDTOBEINTHECHILD�SINTEREST�INPARTICULARIFITISFOUNDIMPOS
SIBLETOHOLDPROCEEDINGSINTHETHIRD3TATEINQUESTION��

�D	!RTICLE��CONTAINSARULEBASEDONCHILDPRESENCEAND!RTICLE��PRO
VIDES FOR RESIDUAL JURISDICTION IN CASES WHERE JURISDICTION CANNOT BE
DETERMINEDFROMTHEEARLIERARTICLES�)NSUCHCASES�JURISDICTIONISDE
TERMINED�INEACH-EMBER3TATE�BYTHELAWSOFTHAT3TATE�

�E	!NOVELTY�!RTICLE�� INTRODUCES THEPOSSIBILITYOF A COMPETENT COURT
DECLINING JURISDICTION IN FAVOUR OF A COURT OF ANOTHER -EMBER 3TATE
WHICHIS@BETTERPLACEDTOHEARTHECASE�ORASPECIlCPARTTHEREOF�AND
WHERETHISISINTHEBESTINTERESTSOFTHECHILD��4HEOTHER-EMBER3TATE
MUSTBEONE@WITHWHICHTHECHILDHASAPARTICULARCONNECTION�ASDE
lNEDINPARAGRAPH��I�E�NEWRESIDENCE�FORMERRESIDENCE�NATIONALITY�
RESIDENCEOFAHOLDEROFPARENTALRESPONSIBILITYORLOCATIONOFPROPERTY	�
4HESE CAN THEREFOREBE REGARDED AS ALTERNATIVE FORUMSWHICHDONOT
CLASHWITHCONSTITUTIONALPROVISIONSONTHEREQUIREMENTFORAJUDGEPRE
DETERMINEDBYLAWANDWHICHARECONSEQUENTLYNOTFORUMNONCONVEN
IENSINTHECOMMONLAWSENSE�4HISARTICLEISMODELLEDON!RTICLES�AND
�OFTHE����(AGUE#ONVENTIONONTHE0ROTECTIONOF#HILDREN��	�

�� !PPLICATIONOFRULESOFJURISDICTION

���)F IT IS TOOPERATECORRECTLY� THEREGULATIONREQUIRES IMPLEMENTINGPROVI
SIONSONTHEAPPLICATIONOFTHERULESOFJURISDICTIONANDTHESEMEASURESARE
THESUBJECTMATTEROF#HAPTER))�3ECTION�ENTITLED@#OMMONPROVISIONS�
ANDCOMPRISING!RTICLES��TO���

 !RTICLE��CONTAINSTHERULEFORDETERMININGWHENACOURT ISDEEMEDTO
HAVEBEENSEISED�REPRODUCINGTHEPROVISIONSSETOUTIN!RTICLE��OF2EGU
LATION�%#	.O��������THE"RUSSELS)2EGULATION	FORWHICHTHEREISA
PRECEDENTIN2EGULATION�%#	.O����������!RTICLE����		BUTNOTIN
THE ���� CONVENTION� 4HE RULE INTRODUCES A @DUALDATE� SYSTEM� WHICH
NEEDSTOBETAKENINTOACCOUNTINTHECASEOFLISPENDENS�DISCUSSEDBELOW	�
)NANYEVENT�THESEPARATIONOFTHISPROVISIONWASAPOSITIVEDEVELOPMENT�

 4HESECONDPROVISIONONTHEMATTERRELATESTOEXAMINATIONASTOJURISDIC
TIONANDADMISSIBILITYANDISSETOUTIN!RTICLES��AND���!RTICLES�AND
��OF2EGULATION�%#	.O���������	�WHICHDRAWON!RTICLES��AND��

��	 3EEPOINTS��TO��OFTHE
,AGARDEREPORTONTHECONVENTION�
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OFTHE����"RUSSELS#ONVENTION�)TSHOULDBENOTEDTHAT�CONTRARYTOTHE
SITUATIONUNDERTHATCONVENTION�ITDOESNOTMATTERWHETHERORNOTTHERE
SPONDENTAPPEARS�4HEOBLIGATIONAPPLIESTOTHECOURT�.ATURALLY�!RTICLE
��REFERSTO2EGULATION�%#	.O���������ONTHESERVICEINTHE-EMBER
3TATES OF JUDICIAL AND EXTRAJUDICIAL DOCUMENTS AND TO THE ���� (AGUE
#ONVENTIONONTHESAMESUBJECTIFTHEPROVISIONSOF2EGULATION�%#	.O
���������DONOTAPPLY�

 4HETHIRDPROVISIONISASPECIALRULEONPROVISIONALMEASURESIN!RTICLE��
�!RTICLE��OF2EGULATION�%#	.O���������	�4HERULE IS SOUNDAND
TAKESACCOUNTOF#OURTOF*USTICECASELAW��	�4WORESTRICTIONSAPPLYIN
THISINSTANCE��I	JURISDICTIONAPPLIESONLYINURGENTCASESSOASTOPREVENT
CIRCUMVENTIONOFOTHERRULESOFJURISDICTIONINTHEREGULATION��II	JURISDIC
TIONISPROVISIONALSINCETHEPROVISIONALMEASURESTAKENCEASETOAPPLYAS
SOONASTHECOURTHAVINGJURISDICTIONASTOTHESUBSTANCEUNDERTHEREGULA
TIONADOPTSTHEMEASURESNECESSARYTODEALWITHTHESITUATION�

���7ORTHYOFSPECIALMENTIONIS!RTICLE���FORMERLY!RTICLE��	WHOSEPROVI
SIONSONLISPENDENSANDDEPENDENTACTIONSAREAMONGTHEMOSTIMPORTANT
PROVISIONS IN THE REGULATION� AND� INMY VIEW� TOGETHERWITH!RTICLE ��
�FORMERLY!RTICLE��	 TOWHICH ) SHALL REFER LATER�WOULDBE SUFlCIENT IN
THEMSELVESTOJUSTIFYADOPTIONOFTHEREGULATIONANDTHEDRAFTINGAMEND
MENTSMADETOFACILITATEUNDERSTANDING�

 /NE OF THE PROBLEMS WITH MATRIMONIAL PROCEEDINGS IS THAT EACH OF THE
SPOUSESMAYADDRESSTHECOURTOFADIFFERENT3TATE�RESULTINGINPARALLELPRO
CEEDINGSTHATMAYLEADTOTWOCONTRADICTORYJUDGMENTS�(ENCEWEHAVELIS
PENDENS IN THE CLASSIC SENSE�ON THEONEHAND� ANDDEPENDENT ACTIONSOR
@FALSELISPENDENS�� �	�ONTHEOTHER�INADDITIONTODIFFERENCESBETWEENLEGAL
SYSTEMSONTHEQUESTIONSCONCERNED�3IGNIlCANTLYSIMPLIFYING!RTICLE��OF
THE����CONVENTIONANDOF2EGULATION�%#	.O����������!RTICLE����	
OF THENEWREGULATIONCOVERSMATRIMONIALPROCEEDINGSAND!RTICLE����	
COVERS PROCEEDINGS RELATING TO PARENTAL RESPONSIBILITY� -ATRIMONIAL PRO
CEEDINGSPOSEANUMBEROFQUESTIONS�SUCHASWHATHAPPENSWHENONEOFTHE
LEGAL SYSTEMS INVOLVEDHASNOPROVISION FOR SEPARATIONOR ANNULMENT� OR
WHATHAPPENSWHENTHElRSTCASElLEDISFORANNULMENTANDTHESECONDFOR
DIVORCE�4HEONLYREQUIREMENTINSUCHSITUATIONSISTHATTHEPROCEEDINGSBE
@BETWEENTHESAMEPARTIES��INWHICHCASETHECOURTSECONDSEISEDSTAYSITS
PROCEEDINGSOFITSOWNMOTIONUNTILTHEJURISDICTIONOFTHECOURTlRSTSEISED
ISESTABLISHED�"YCONTRAST�PROCEEDINGSINRELATIONTOPARENTALRESPONSIBILI
TYMUST@RELATETOTHESAMECHILDANDINVOLVETHESAMECAUSEOFACTION��WITH
THESAMEPROCEEDINGSTAYINGCONSEQUENCEASINPARAGRAPH��

 0ARAGRAPH�PROVIDESTHATPRIORTEMPORISAPPLIESINBOTHCASESIFTHEJURIS
DICTIONOFTHECOURTlRSTSEISEDISESTABLISHED�THECOURTSECONDSEISEDIS

��	 *UDGMENTSOF
��.OVEMBER����

IN#ASE#������6AN5DEN
;����=%#2)����ANDOF

��!PRIL����IN#ASE#�����
-IETZ;����=%#2)�����

��	 !SITISTERMEDINTHE
EXPLANATORYREPORTONTHE����
CONVENTION�POINT��	�&ORTHE

IMPORTANCEOFTHERULE�SEE
*�0IRRUNG�@5NIlCATIONENMATIáRE

FAMILIALE�LA#ONVENTIONDEL�5NION
%UROP£ENNESURLARECONNAISSANCE

DESDIVORCESETLAQUESTIONDE
NOUVEAUXTRAVAUXD�5NIDROIT��

OPCIT��P�����
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REQUIREDTODECLINEJURISDICTIONINTHElRSTSEISEDCOURT�SFAVOUR�4HEIN
NOVATIONISTHATTHEPARAGRAPHPERMITSTHEPARTYWHOBROUGHTTHEACTION
BEFORETHECOURTSECONDSEISED�IFHEORSHESOWISHES�TOBRINGITBEFORETHE
COURTHAVINGJURISDICTIONBECAUSEITWASlRSTSEISED�4HATPROVISIONHAS�
HOWEVER�ELICITEDRESERVATIONS SINCE THEOPTION ISNOT LIMITED�1UESTIONS
REMAIN�7HICH LAW IS APPLICABLE�7HATWILLBE THEDOMESTIC TERRITORIAL
RULEOFJURISDICTION��ETC���	�

���(OWEVER�ASALREADYSTATED�INTHEINITIALSTAGEOFIMPLEMENTATIONOF2EGU
LATION�%#	.O����������THEREWERESOMEPROBLEMSREGARDINGTRANSI
TIONAL SITUATIONS WHICH WERE NOT RESOLVED BY THE TRANSITIONAL PROVISIONS
ANDWHICHCOULDBEEXACERBATEDBYTHEAPPLICATIONOFTHENEW2EGULATION
�%#	.O����������4HESEPROBLEMSHAVESOFARBEENOFTHREEDIFFERENT
KINDS�

��	4HElRSTSITUATIONISONEINWHICHPROCEEDINGSWEREBROUGHTBEFORE
THECOURTlRSTSEISEDBEFORETHEENTRYINTOFORCEOFTHEREGULATIONWHILE
PROCEEDINGSBEFORETHECOURTSECONDSEISEDWEREBROUGHTAFTERENTRY
INTO FORCE� )N SUCH A CASE� IT IS POSSIBLE TO APPLY THE INTERPRETATION
GIVENBYTHE#OURTOF*USTICEINITSJUDGMENTOF�/CTOBER����� �	TO
THEEFFECT THAT THE LISPENDENS RULEAPPLIESWHEREBOTHCOURTSWOULD
HAVEJURISDICTIONUNDERTHECONVENTION�THATTHEPURPOSEOFTHERULEIS
TO HAVE ONLY ONE SET OF PROCEEDINGS WITHIN THE #OMMUNITY AND
lNALLYTOALLOWAJUDGMENTWHICHCANBERECOGNISEDINALLTHE-EM
BER3TATES�

��	)NMYVIEW� THE SAME SOLUTIONCANBEUSED FOR THE SECONDGROUPOF
CASES�THOSEINWHICHBOTHSETSOFPROCEEDINGSWEREBROUGHTBEFORETHE
ENTRYINTOFORCEOFTHEREGULATIONBUTSINCENOJUDGMENTWASGIVENBE
FOREENTRYINTOFORCE�ITWILL�OFNECESSITY�BEGIVENAFTERENTRYINTOFORCE�
4OMYMIND�THEREASONSSETOUTINTHElRSTPARAGRAPH�ASTAKENFROM
#OURTOF*USTICECASELAW�JUSTIFYAPPLICATIONOFTHESAMERULE�

��	4HETHIRDGROUP�WHICHISHIGHLYSENSITIVEFORALARGENUMBEROF%URO
PEANCITIZENS�COMPRISESCASESINWHICHTHEJUDGMENTWASGIVENBEFORE
THEREGULATIONCAMEINTOFORCE�)TISCLEARLYIMPOSSIBLETOAPPLYTHEREC
OGNITIONPROCEDURETOSUCHCASESSINCETHEYAREEXCLUDEDBY!RTICLE��
�!RTICLE��OF2EGULATION�%#	.O���������	�4HATISANOUTCOME
THATMANY%UROPEANCITIZENSOBVIOUSLYlNDDIFlCULT TOACCEPT�4HE
SITUATIONISDIFFERENTFROMTHATUNDER!RTICLE��OFTHE(AGUE#ONVEN
TIONOF� *UNE���� �TOWHICH SOME-EMBER3TATES ARE CONTRACTING
PARTIES	�WHICHPROVIDESTHATTHECONVENTIONAPPLIESREGARDLESSOFTHE
DATEONWHICHTHEDIVORCEORSEPARATIONWASOBTAINED�ALTHOUGH3TATES
MAYRESERVETHERIGHTTOAPPLYITONLYTOTHOSEOBTAINEDAFTERTHEENTRY
INTOFORCEOFTHECONVENTION�

��	 )TISTHEREFOREHARDLYSURPRISING
THATLEGALTHEORISTSHAVERAISED
MANYDOUBTSASTOTHISPROVISION�
&ORINSTANCE�"�!NCELAND(�
-UIR7ATT�@,AD£SUNION
EUROP£ENNE�LERáGLEMENTDIT
@@"RUXELLES)����OPCIT��PP����n����
(�4AGARAS�@1UESTIONSSP£CIALES
RELATIVESÜL�UNIlCATION
COMMUNAUTAIREDUDROIT
INTERNATIONALPRIV£DELAFAMILLE
�RáGLEMENT���������	��OPCIT��PP�
���n����)NANYEVENT�
(�'AUDEMET4ALLON�
@,ERáGLEMENTN����������DU
#ONSEILDU��MAI�����
COMP£TENCE�RECONNAISSANCEET
EX£CUTIONDESD£CISIONSENMATIáRE
MATRIMONIALEETENMATIáREDE
RESPONSABILIT£PARENTALESDES
ENFANTSCOMMUNS��OPCIT��PP�
���n����STRESSESTHEEFFORTTHE
ARTICLEREPRESENTSANDTHEINGENIOUS
NATUREOFTHESOLUTION�
��	 #ASE#������%LSBETH&REIFRAU
VON(ORNV+EVIN#INNAMOND
;����=%#2)�����
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���#HAPTER)))OF2EGULATION�%#	.O���������CONTAINSRULESONRECOGNI
TIONANDENFORCEMENTOFJUDGMENTS�4HEREHAVEBEENANUMBEROFIMPOR
TANT INNOVATIONS HERE WITH RESPECT TO 2EGULATION �%#	 .O ����������
&IRSTLY�HADTHEREGULATIONBEENCONlNEDTOCHANGESTOTHEMARRIAGEBOND�
JUDGMENTSWOULDNORMALLYHAVEAFFECTEDONLYCIVILSTATUSRECORDSANDNO
ENFORCEMENTRULESWOULDHAVEBEENREQUIRED�)TWASTHEINCLUSIONOFPROVI
SIONSONPARENTALRESPONSIBILITYTHATMADEENFORCEMENTPROVISIONSNECES
SARYIN2EGULATION�%#	.O���������INTHElRSTPLACE�WHICHISWHY
2EGULATION�%#	.O���������HASA3ECTION�ONRECOGNITION�A3ECTION
�ONDECLARATIONOFENFORCEABILITYANDA3ECTION�ONCOMMONPROVISIONS�
3ECONDLY�NEWSECTIONSHAVEBEENADDED�4HESEARE3ECTION�ONENFORCE
ABILITY OF CERTAIN JUDGMENTS CONCERNING RIGHTS OF ACCESS AND OF CERTAIN
JUDGMENTSWHICHREQUIRETHERETURNOFTHEMINOR�ANIMPORTANTADDITION
INKEEPINGWITH THE4AMPEREMANDATE	�3ECTION�ONAUTHENTIC INSTRU
MENTSANDAGREEMENTS�NECESSARYFORSOMECOUNTRIESEVENIFUNKNOWNIN
OTHERS	�AND3ECTION�ONOTHERPROVISIONS�INCLUDINGTHEENFORCEMENTPRO
CEDURE�!RTICLE��	�COSTS�!RTICLE��	�LEGALAID�!RTICLE��	�EXCLUSIONOF
SECURITYORBOND�!RTICLE��	ANDLEGALISATIONOROTHERSIMILARFORMALITIES
�!RTICLE��	�

�� 2ECOGNITIONOFJUDGMENTS

���&IRSTLYANDAS FARAS JUDGMENTS INMATRIMONIALCASESARECONCERNED�THE
DECISIONMUSTBEPOSITIVE�ASEMERGESFROM!RTICLE���	�FORMERLY!RTICLE
��	��	WHICHMAKESITCLEARTHATTHEJUDGMENTMUSTBEONEGRANTINGADI
VORCE� LEGAL SEPARATION OR MARRIAGE ANNULMENT� 4HAT MEANS THAT IF THE
DECISIONISNEGATIVE�ITISPOSSIBLETOBRINGACTIONBEFORETHECOURTSOFTHE
OTHER-EMBER3TATEHAVINGJURISDICTIONUNDER!RTICLE��4HEINTERPRETA
TION IS THEREFORE FAVORNEGOTII�-OREOVER� ITMUSTBEBORNE INMIND THAT
ONLYPOSITIVEDECISIONSHAVETHEFORCEOFRESJUDICATA�4HATRAISESTHEQUES
TIONOFWHETHERTHISINTERPRETATIONAPPLIESONLYTODIVORCEANDSEPARATION
ORALSOTOANNULMENT�)N"ONOMI�SVIEW� �	�ITCOULDNOTAPPLYTOANNUL
MENTSINCEINTHATCASETHEPROBLEMISEXTUNC�I�E�ITEXISTEDATTHETIMETHAT
THE MARRIAGE WAS CONTRACTED� )N MY VIEW� THERE IS NO SUCH DISTINCTION
SINCE�INTHEEVENTOFANEGATIVEDECISION�WHETHERITRELATESTODIVORCEORTO
ANNULMENT�THEMARRIAGECONTINUESTOEXISTANDTHEREISTHEREFORENOREA
SONNOTTOALLOWFURTHERRECOURSE�

���!S STATED IN CONNECTION WITH LIS PENDENS� THERE IS ANOTHER RULE WHICH
WOULD�OFITSELF�JUSTIFYTHEADOPTIONOFTHEREGULATION�)TIS!RTICLE���FOR

��	 &ORTHEREQUIREMENTTHATTHE
DECISIONBEPOSITIVE�SEEPOINT��OF

THE"ORRÖSREPORT�AGAINSTTHIS
INTERPRETATION�SEE(�4AGARAS�
@1UESTIONSP£CIALESRELATIVESÜ

L�UNIlCATIONCOMMUNAUTAIREDU
DROITINTERNATIONALPRIV£DELA

FAMILLE�RáGLEMENT���������	��OP
CIT��P�����"�!NCELAND(�-UIR

7ATTPOINTOUTIN@,AD£SUNION
EUROP£ENNE�LERáGLEMENTDIT

@@"RUXELLES)����OPCIT��P�����THAT
THISSOLUTIONWASADOPTEDIN

RESPONSETO3CANDINAVIANPRESSURE�
��	 !�"ONOMI�@)L2EGOLAMENTO

COMUNITARIOSULLACOMPETENZAESUL
RICONOSCIMENTOINMATERIA

MATRIMONIALEEDIPOTESTÜDEI
GENITORI��OPCIT��PP����n����
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MERLY!RTICLE��	�WHICHREINFORCESTHESCOPEOFRECOGNITION�)TSTIPULATES
THATJUDGMENTSGIVENINA-EMBER3TATEARETOBERECOGNISEDINTHEOTHER
-EMBER3TATESWITHOUTANYSPECIALPROCEDUREBEINGREQUIRED�APROVISION
BASEDONTHEPRINCIPLEOFMUTUALCONlDENCE�4HEMOSTIMPORTANTPOINT�
HOWEVER� IS THATNOSPECIALPROCEDURE IS REQUIREDFORUPDATINGTHECIVIL
STATUSRECORDSOFA-EMBER3TATE�PARAGRAPH�	SINCETHATISTOBEDONEON
THEBASISOF THE JUDGMENTGIVEN INMATRIMONIALPROCEEDINGS INANOTHER
-EMBER3TATE�)TISTHUSOBVIOUSTHAT!RTICLE���NOW!RTICLE��	INTRO
DUCEDANIMPORTANTCHANGEWHICHWILLBEAPPRECIATEDBY%UROPEANCITI
ZENS�GIVENTHATUPDATINGTHECIVILSTATUSRECORDSISTHEEFFECTMOSTCOM
MONLYSOUGHT�&OLLOWINGENTRYINTOFORCEOFTHEREGULATION�THATPROVISION
WILLSAVETIMEANDEXPENSESINCETHECIVILSTATUSRECORDSWILLBEUPDATED
WITHOUTREQUIRINGANYFURTHERDECISION�&EWBILATERALAGREEMENTSCURRENTLY
INFORCEHAVEGONESOFAR�.EVERTHELESS�PROBLEMSARISEFROMTHEFACTTHAT
RECOGNITIONISNOTJUDICIALBUTISEQUIVALENTTORECOGNITIONFORTHEPURPOSES
OFTHECIVILSTATUSRECORDS�

 2ECOGNITIONWITHOUTTHENEEDFORANYFURTHERPROCEDUREWOULDREQUIREA
GUARANTEETHATITMAYBEAPPEALEDAGAINST�INACCORDANCEWITHTHEPROCE
DUREPROVIDEDFORINTHEREGULATIONITSELF�!RTICLE����		�WHICHISTHEAP
PEALPROCEDURELAIDDOWNFORENFORCEMENT��	�

���!SPECIlCISSUEFOR3PAIN�)TALYAND0ORTUGALISTHATOFCONCORDATSWITHTHE
(OLY3EE�ASREFERREDTOIN!RTICLE���FORMERLY!RTICLE��	�3INCETHEREGU
LATIONISCONlNEDTO@CIVILMATTERS��!RTICLE���		�ITWOULDHAVEBEENCON
SISTENTWITHTHESECULARNATUREOFTHE%UROPEANPROJECTTOLIMITTHESCOPE
OFTHEREGULATIONTOCIVILPROCEDURES�ANDTHATWOULDNOTHAVEINFRINGED
THEAGREEMENTSWITHTHE(OLY3EEBUTWOULDSIMPLYHAVECIRCUMSCRIBED
THEMATERIALSCOPEOFTHEREGULATION�"UTTHETHREE-EMBER3TATESREFERRED
TOHAVECONCORDATS�ALTHOUGHTHECONTENTISDIFFERENTINEACHCASE�ANDTHIS
FACTLEDTOTHEINSERTIONOFAPROVISIONONTHEMATTER�

 !MATTEROFCONSIDERABLEINTERESTISTHEPROTECTIONOFDEFENCERIGHTSINPRO
CEEDINGSUNDERCANONLAW�ASREFERREDTOBY"ARATTA� �	INRELATIONTOTHE
JUDGMENTOFTHE%UROPEAN#OURTOF(UMAN2IGHTSOF��*ULY����� �	�)N
ADDITION�DEFAULTOFAPPEARANCEBYTHERESPONDENTINPROCEEDINGSUNDER
CANONLAWMAYRAISEQUESTIONSRELATINGTOTHEPRINCIPLEOFFREEDOMOFRELI
GIONANDTHENONDENOMINATIONALNATUREOFTHE3TATE��	�

���7ITHREGARDTOGROUNDSOFNONRECOGNITIONORNONENFORCEMENT�!RTICLES
�� AND�� �FORMERLY!RTICLE ��	 FOLLOW!RTICLE ��OF THE����"RUSSELS
#ONVENTION�ALTHOUGHTHEGROUNDSOFNONRECOGNITIONPROVIDEDFORINTHE
���� (AGUE #ONVENTION ON THE 0ROTECTION OF #HILDREN ALSO HAD TO BE
TAKENINTOCONSIDERATIONINORDERTOENSUREHARMONIOUSAPPLICATIONOFTHAT
CONVENTION AND THE #OMMUNITY INSTRUMENT� !RTICLE �� SETS OUT THE

��	 )NPRINCIPLE�NECESSARYONLYFOR
MEASURESRELATINGTOPARENTAL
RESPONSIBILITY�/NTHEPROCEDURE
FORRECOGNITIONANDENFORCEMENT�
SEE2�7AGNER�@$IE!NERKENNUNG
UND6OLLSTRECKUNGVON
%NTSCHEIDUNGENNACHDER"RÓSSEL
))6ERORDNUNG��)02AX��������
PP���n���
��	 2�"ARATTA�@3EPARAZIONEE
DIVORZIONEL$)0RITALIANO��OPCIT��
�����P������NOTE����
��	 )N0ELLEGRINIV)TALY�)NTHAT
CONNECTION�SEE-�'UZMÖN�
@.OVEDADESENMATERIADE
RECONOCIMIENTODERESOLUCIONES
ECLESIÖSTICASSOBRENULIDAD
MATRIMONIAL��!RANZADICIVIL�
.O��������PP���n���
��	 *UDGMENTOF��*UNE����OF
THE3PANISH3UPREME#OURT�
!CTUALIDAD*UR¤DICA!RANZADI�
.O������*ULY�����PP��n��)N
THATCONNECTION�SEE2�
-�-OLINER�@,AREBELD¤AYEL
RECONOCIMIENTODEEFECTOSCIVILESA
LASSENTENCIASCAN�NICASDENULIDAD
�APROP�SITODELA3ENTENCIADEL
4RIBUNAL3UPREMODE��DEJUNIO
DE����	��"OLET¤NDE)NFORMACI�N
DEL-INISTERIODE*USTICIA�.O�����
��/CTOBER�����PP�����n�����
ALTHOUGHITDOESNOTCOINCIDEWITH
WHATISSTATEDINTHENOTEREFERRED
TO�
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GROUNDSOFNONRECOGNITIONOFJUDGMENTSRELATINGTOADIVORCE�LEGALSEPA
RATIONORMARRIAGEANNULMENT�WHILE!RTICLE�� SETSOUT THEGROUNDSOF
NONRECOGNITIONOFJUDGMENTSRELATINGTOPARENTALRESPONSIBILITY�4HEREA
SONFORTHEDISTINCTIONISTHAT�ALTHOUGHBOTHTYPESOFJUDGMENTARECLOSELY
CONNECTEDWITHTHEMATRIMONIALPROCEEDINGS�THEYMAYHAVEBEENGIVEN
BYDIFFERENTAUTHORITIES�DEPENDINGONTHEINTERNALDISTRIBUTIONOFJURISDIC
TIONWITHINTHE3TATEOFORIGIN�!NOTHERREASONFORTHEDISTINCTIONISTHAT
THESUBJECTMATTEROFMATRIMONIALPROCEEDINGSANDTHESUBJECTMATTEROF
PARENTALRESPONSIBILITYPROCEEDINGSARENOTIDENTICAL�SOTHATTHEGROUNDS
FORNONRECOGNITIONCANNOTBETHESAMEINBOTHCASES�

���/F THE GROUNDS FOR NONRECOGNITION OF JUDGMENTS IN MATRIMONIAL PRO
CEEDINGS�THElRST�ANDTHEONEWHICHRAISESSENSITIVITIESAMONG-EMBER
3TATES�ISTHEFACTTHATTHEJUDGMENTISCONTRARYTOPUBLICPOLICYINTHERE
QUESTED3TATE�&ORTHATREASON�THEPROVISIONNEEDSTOEXAMINEDINCON
JUNCTIONWITH!RTICLES���FORMERLY!RTICLE��	����FORMERLY!RTICLE��	
AND���FORMERLY!RTICLE��	�

 4HE SECOND GROUND OF NONRECOGNITION IS DEFAULT OF APPEARANCE BY THE
RESPONDENT�4HETEXTOF!RTICLE��OFTHE����"RUSSELS))#ONVENTIONWAS
AMENDEDONTHISPOINT�FOLLOWINGTHEAMENDMENTMADETO!RTICLE����	
OF THE"RUSSELS )#ONVENTION��	�4HEEARLIERPROVISIONWASAMENDEDTO
INTRODUCESOMEmEXIBILITYINTOTHEREQUIREMENTSFORPROPERNOTIlCATIONBY
REPLACINGTHEWORDS@WASNOTDULYSERVED�BY@WASNOTSERVEDxINSUCHA
WAY��4HEDANGERISTHAT�INPRACTICE�THEREISATENDENCYTOINTERPRET@WAS
NOTSERVEDxINSUCHAWAY�ASMEANING@WASNOTDULYSERVED�� �	�)TALSO
STANDSTOREASONTHATTHATGROUNDOFNONRECOGNITIONCANNOTBEUSEDIFTHE
RESPONDENTHASACCEPTEDTHEJUDGMENTUNEQUIVOCALLY�AS�FORINSTANCE�BY
REMARRYING�

 5NDERSTANDINGTHEGROUNDSOFNONRECOGNITIONSETOUTINSUBPARAGRAPHS
�C	AND�D	�WHICHREFERTOIRRECONCILABLEJUDGMENTS�ISNOEASYMATTER�)N
REALITY�THEYAREARESPONSETOAPRACTICALNEEDBUTTHESOLUTIONADOPTEDIS
UNDOUBTEDLYOPENTOQUESTION� �	�

 4HElRSTOFTHOSEGROUNDSISTHATTHEJUDGMENTINTHE-EMBER3TATEOF
ORIGINISIRRECONCILABLEWITHAJUDGMENTGIVENINPROCEEDINGSBETWEENTHE
SAMEPARTIESINTHE-EMBER3TATEINWHICHRECOGNITIONISSOUGHT�REGARD
LESSOFWHETHERTHEJUDGMENTINTHELATTER-EMBER3TATEISEARLIERORLATER
THANTHEONEINTHE3TATEOFORIGIN�)NPRACTICE�THATISAPURELYMARGINAL
INSTANCEWHICHWILLOCCURONLYIFTHELISPENDENSRULEIN!RTICLE���ALREADY
REFERREDTO	HASNOTOPERATEDPROPERLY�4HESECONDGROUNDREFERSTOCASES
INWHICHTHEJUDGMENT�WHETHERGIVENINANOTHER-EMBER3TATEORINA
NONMEMBER3TATEBETWEENTHESAMEPARTIES�MEETSTWOCONDITIONS�ITWAS
GIVENEARLIERANDITFULlLSTHECONDITIONSNECESSARYFORITSRECOGNITIONIN

��	 .OW!RTICLE����	OF
2EGULATION�%#	.O��������

��	 4HATWASWHATHAPPENEDINTHE
INITIAL3PANISHVERSIONOF

!RTICLE����	OF2EGULATION�%#	
.O��������WHICH�UNLIKETHE

OTHERLANGUAGEVERSIONS�HAD@DE
FORMAREGULAR��@DULY�	�!SARESULT�

ACORRIGENDUMWASPUBLISHEDIN
/FlCIAL*OURNAL,���OF

�*ULY�����)NTHATCONNECTION�SEE
0�*IM£NEZ"LANCO�@,AREDACCI�N

ERR�NEADELART�����	DELAVERSI�N
ESPA®OLADEL2EGLAMENTO�#%	

N¢MERO��������RELATIVOALA
COMPETENCIAJUDICIAL�EL

RECONOCIMIENTOYLAEJECUCI�NDE
RESOLUCIONESJUDICIALESENMATERIA

CIVILYMERCANTIL��2EVISTA%SPA®OLA
DE$ERECHO)NTERNACIONAL��AND��

�����PP����n����
��	 %XAMPLESOPENTOQUESTIONARE

GIVENINPOINT��OFTHE"ORRÖS
REPORTANDAREDISCUSSEDELSEWHERE�
ASIN"�!NCELAND(�-UIR7ATT�

@,AD£SUNIONEUROP£ENNE�LE
RáGLEMENTDIT@@"RUXELLES)����OPCIT��

PP����n����
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THE-EMBER3TATEINWHICHRECOGNITIONISSOUGHT�4HAT�TOO�ISACOMPLEX
PROVISIONWHICHMAYBEOFPRACTICALSIGNIlCANCE�PARTICULARLYINRELATIONTO
JUDGMENTSGIVENINTHIRD3TATESANDTHECONDITIONSUNDERWHICHTHEYARE
RECOGNISEDINTHE-EMBER3TATES�

���)NRELATIONTOTHEGROUNDSOFNONRECOGNITIONANDENFORCEMENTOFMEAS
URESRELATINGTOPARENTALRESPONSIBILITYREFERREDTOIN!RTICLE���ITSHOULD
BENOTEDTHATSOMEARECOMMONWHILEOTHERSAREPARTICULARTOTHISSITUA
TIONANDAREALSOALIGNEDONTHE����(AGUE#ONVENTION�&IRSTLY�ITSHOULD
BEEMPHASISEDTHATIRRECONCILABILITYWITHPUBLICPOLICYISATTENUATEDBYTHE
CONSIDERATIONTOBEGIVENTOTHEBESTINTERESTSOFTHECHILD�.OTEALSOTHAT
THEREISNOGENERALSAFEGUARDOFPUBLICPOLICYINRELATIONTODECISIONSON
RIGHTSOFACCESS�!RTICLE��	ANDRETURN�!RTICLE��	�WHICHAREREFERREDTO
BELOW�3ECONDLY�WESHOULDPOINTOUTTHATADECISIONMAYNOTBERECOG
NISEDOR ENFORCED IF THE CHILDHASNOTBEENGIVENANOPPORTUNITY TOBE
HEARDORWHENANYPERSONCLAIMINGTHATTHEJUDGMENTINFRINGESHISORHER
PARENTALRESPONSIBILITYHASNOTBEENGIVENANOPPORTUNITYTOBEHEARD�

���&INALLY�)WOULDADDTHATNEITHERTHEREGULATIONINEITHEROFITSVERSIONSNOR
THECONVENTIONONWHICHITISBASEDCONTAINSANYPROVISIONONCAPACITYTO
CONTRACTASECONDMARRIAGE�ALTHOUGHTHATWASPROPOSEDBYTHE%UROPEAN
0ARLIAMENTINITSOPINION�ANDITISSOMETHING)PERSONALLYSUPPORTED�4HE
%UROPEAN0ARLIAMENTPROPOSALWAS TAKEN FROM!RTICLE��OF THE(AGUE
#ONVENTIONOF�*UNE����ONTHE2ECOGNITIONOF$IVORCESANDMADETHE
NECESSARYAMENDMENTS�BEARINGINMINDTHATTHE(AGUE#ONVENTIONISA
SIMPLE CONVENTION�!RTICLE��PROVIDES THAT @A3TATEWHICH ISOBLIGED TO
RECOGNISEADIVORCEUNDERTHISCONVENTIONMAYNOTPRECLUDEEITHERSPOUSE
FROMREMARRYINGONTHEGROUNDTHATTHELAWOFANOTHER3TATEDOESNOTREC
OGNISETHATDIVORCE��

�� $ECLARATIONOFENFORCEABILITY

���4HETITLEOF3ECTION))OF#HAPTER))OFTHE"RUSSELS))A2EGULATION�@!P
PLICATION FOR A DECLARATION OF ENFORCEABILITY�	 IS DESIGNED TO CLARIFY THE
PURPOSEOFTHEPROVISIONS�WHICHRELATETOINTERMEDIATEMEASURESTOPERMIT
THE ENFORCEMENT OF A FOREIGN JUDGMENT �I�E� @EXEQUATUR�	 RATHER THAN TO
ENFORCEMENTMEASURESTHEMSELVESINTHESTRICTSENSE�

 4HEREHAVEBEENANUMBEROFCHANGESINTHISAREARECENTLY�!STOTHEPRO
CEDURE FOR ENFORCEMENT� THE ���� "RUSSELS )) #ONVENTION FOLLOWED THE
SAMESCHEMEASPROVIDEDFORINTHE����"RUSSELS)#ONVENTIONANDTHUS
HADCONSIDERABLEADVANTAGES�ITWASINITIATEDATTHEREQUESTOFONEOFTHE
PARTIESANDWASAFAST�SIMPLE#OMMUNITYPROCEDUREWHICHAPPLIEDINALL
THE-EMBER3TATES�9ETWHENTHE����CONVENTIONWASBEINGREVISEDAND
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TRANSFORMEDINTOTHE"RUSSELS)2EGULATION�THEEXEQUATURANDREDRESSSYS
TEMINEXISTENCEUPTOTHENWASSIMPLIlED� INACCORDANCEWITHREQUESTS
FROM LAW PROFESSIONALS� 4HAT CHANGE WAS TAKEN INTO ACCOUNT WHEN THE
����CONVENTIONWASBEINGTRANSFORMEDINTOAREGULATIONAND�ALTHOUGH
THESAMEDEGREEOFSIMPLIlCATIONASIN@"RUSSELS)�WASNOTACHIEVED�THERE
WERECONSEQUENCESFORTHE"RUSSELS))2EGULATION�WITHTHETRENDTOWARDS
SIMPLIlCATIONCONTINUINGINTHE"RUSSELS))A2EGULATION�)NTHElRST IN
STANCE�THELISTOFCOURTSHAVINGJURISDICTIONTODECIDEONEXEQUATURORRE
DRESSDOESNOTAPPEARINTHE#OMMUNITYINSTRUMENTITSELFORINTHEAN
NEXESTHERETOBUTRATHERISNOTIlEDDIRECTLYTOTHE#OMMISSION�WHICHIS
RESPONSIBLEFORUPDATINGTHEINFORMATIONANDMAKINGITPUBLICLYAVAILABLE
THROUGHPUBLICATIONINTHE/FlCIAL*OURNALOFTHE%UROPEAN5NIONORANY
OTHERAPPROPRIATEMEANS �!RTICLE��	�4HISAVOIDSHAVING TOAMEND THE
REGULATIONEACHTIMEA-EMBER3TATEMAKESACHANGETOITSNATIONALLEGIS
LATION��	�3ECONDLY�INBOTHINSTRUMENTSTHEPARTYSEEKINGORCONTESTING
RECOGNITIONMUSTPRODUCE�!RTICLES��AND��	ACOPYOFTHEJUDGMENTAND
ACERTIlCATEUSINGTHESTANDARDFORMSETOUT IN!NNEX) �@*UDGMENTS IN
MATRIMONIALMATTERS�	OR!NNEX))�@*UDGMENTSONPARENTALRESPONSIBILI
TY�	� &OR UPDATING OR MAKING TECHNICAL AMENDMENTS TO THESE STANDARD
FORMS�THE#OMMISSIONWILLBEASSISTEDBYANADVISORYCOMMITTEEINAC
CORDANCEWITH$ECISION���������%#�!RTICLES��AND��	�4HIRDLY�ASIN
THE"RUSSELS)2EGULATION�THEREDRESSPROCEDURESAGAINSTTHEENFORCEMENT
DECISIONANDTHEDECISIONREFUSINGENFORCEMENTHAVEBEENSTANDARDISED�
4HEAPPLICATIONISMADETOONEOFTHECOURTSSPECIlED�!RTICLE��	�WHICH
MUSTGIVEADECISION@WITHOUTDELAY�WITHOUTALLOWINGTHEPERSONAGAINST
WHOMENFORCEMENT IS SOUGHT TOMAKEANY SUBMISSIONS �!RTICLE��� FOR
MERLY!RTICLE��	�THEAPPLICATIONMAYBEREFUSEDONLYFORONEOFTHEREA
SONSSPECIlEDIN!RTICLES�����AND���FORMERLY!RTICLES�����AND��	�
4HEDECISIONMAYBE APPEALED AGAINSTBEFORE THE COURTSWHICHARE ALSO
LISTED�!RTICLE��	ANDTHEAPPEALISDEALTWITHACCORDINGTOTHERULESGOV
ERNING PROCEDURE IN CONTRADICTORY MATTERS �!RTICLE ���B		 AND MAY BE
CONTESTEDONLYBYTHEPROCEEDINGSPROVIDEDFORIN!RTICLE���4HEIMPLICA
TIONISTHATTHELIMITEDREASONSFORREFUSALWILLHAVEADISSUASIVEEFFECTON
THELODGEMENTOFAPPEALS�

 )T SHOULDBE STRESSED�HOWEVER� THAT�UNLIKE THE"RUSSELS ) SITUATION� THE
COURTFROMWHICHEXEQUATURISSOUGHTMAYREFUSEITONTHEGROUNDSIN!R
TICLES��AND��ANDDOESNOTCONlNEITSELFTOFORMALEXAMINATIONOFTHE
CERTIlCATE�ASISTHECASEUNDER!RTICLE��OFTHE"RUSSELS)2EGULATION�4HE
REASONISTHATLONGEXPERIENCEINAPPLYINGTHE����"RUSSELS#ONVENTION
MADEITPOSSIBLETOTAKEASTEPWHICHWOULDBEPREMATUREONAMATTERFOR
WHICHTHESIMPLIlCATIONOFEXEQUATURHASONLYJUSTBEGUN���	 &ORINSTANCE�!NNEX)TO

#OUNCIL2EGULATION�%#	.O
���������WASAMENDEDFORTHE

.ETHERLANDSBY#OMMISSION
2EGULATION�%#	.O���������OF
�*ULY�����/*,������������	�
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�� 3PECIlCRULESCONCERNINGRIGHTSOFACCESSANDJUDGMENTS

REQUIRINGTHERETURNOFTHECHILD

���4HESUBSTANTIVEPROVISIONSOF2EGULATION�%#	.O���������WERECON
lNEDTOTHEMATTERSDISCUSSEDABOVE�(OWEVER�ANEWSECTIONWASADDEDTO
2EGULATION �%#	 .O ��������� ON THE ENFORCEABILITY OF CERTAIN JUDG
MENTSCONCERNINGRIGHTSOFACCESSANDTHERETURNOFACHILD�!RTICLE��	�!
TYPEOF@%UROPEANENFORCEMENTORDER�HASINEFFECTBEENCREATED�/NTHE
ONEHAND�RIGHTSOFACCESSGRANTEDINANENFORCEABLEJUDGMENTGIVENINA
-EMBER3TATE @SHALL BE RECOGNISED AND ENFORCEABLE IN ANOTHER-EMBER
3TATEWITHOUTTHENEEDFORADECLARATIONOFENFORCEABILITYANDWITHOUTANY
POSSIBILITYOFOPPOSING ITS RECOGNITION�PROVIDED THAT THE JUDGMENT @HAS
BEENCERTIlEDINTHE-EMBER3TATEOFORIGIN�INACCORDANCEWITH!RTICLE
����	ANDUSINGTHESTANDARDFORMIN!NNEX)))�4HISPROVISIONSHOULDBE
LINKEDTO!RTICLE���WHICHPROVIDESTHATTHECOURTSOFTHE-EMBER3TATE
OFENFORCEMENT@MAYMAKEPRACTICALARRANGEMENTSFORORGANISINGTHEEXER
CISEOFRIGHTSOFACCESS� IFNOSUCHARRANGEMENTSHAVEBEENMADEBYTHE
COURTSHAVING JURISDICTION AND SUBJECT AT ALL TIMES TO ANY ARRANGEMENTS
WHICHSUCHCOURTSMAYMAKESUBSEQUENTLY�

 4HESAMEBENElTOFENFORCEABILITYISGRANTEDTOAJUDGMENTREQUIRINGTHE
RETURNOFACHILD�ONTHECONDITIONSSETOUTIN!RTICLE���

 !CCORDINGLY�ASFARASTHEISSUINGOFTHERELEVANTCERTIlCATEISCONCERNED�
CONTROLINTHEREQUESTED3TATEHASBEENREPLACEDBYCONTROLINTHE3TATEOF
ORIGINOFTHEJUDGMENT�WITHTHERESULTTHATINTHESEMATTERSTHEETERNAL
OBSTACLEOFPUBLICPOLICYINTHEREQUESTED3TATEHASDISAPPEARED�4HEREIS
NODOUBTTHATTHESEPROVISIONSWILLHAVEAVERYPOSITIVEEFFECTINRELATIONTO
THEINTERESTOFTHECHILDBYFACILITATINGACCESSTOBOTHPARENTSAND�INPRAC
TICE�PREVENTINGUNLAWFUL REMOVALOR RETENTION�4HEDECISION TO INCLUDE
THESEPROVISIONSWASUNDOUBTEDLY INmUENCEDBY!RTICLE ��OF THE����
(AGUE #ONVENTION ON THE 0ROTECTION OF #HILDREN� WHICH ALSO SEEKS TO
PREVENTREMOVALSANDFACILITATERIGHTSOFACCESS�

���4HEPOSITIVEEXPERIENCEOFTHE(AGUECONVENTIONSINTHEAREAOFCOOPERA
TIONBETWEENAUTHORITIESONMATTERSRELATINGTOTHEPROTECTIONOFCHILDREN
�INTERNATIONALREMOVALS�INTERNATIONALADOPTION	WASREmECTEDDURINGTHE
REVISIONOFTHE"RUSSELS))2EGULATIONBYTHEADDITIONOFANEW#HAPTER)6
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DEVOTEDTOTHATSUBJECT�)TSHOULDALSOBENOTEDTHATTHECENTRALAUTHORITIES
OFTHE-EMBER3TATESOFTHE%UROPEAN#OMMUNITYDESIGNATEDUNDERTHE
����(AGUE#ONVENTIONONTHE2EMOVALOF#HILDRENHADALREADYBEEN
HOLDINGINFORMALANDHIGHLYSUCCESSFULMEETINGS�

 $RAWINGONTHATEXPERIENCE�2EGULATION�%#	.O���������PROVIDESFOR
THEDESIGNATIONOFONEORMORECENTRALAUTHORITIES�!RTICLE��	ANDFORTHE
USEASREQUIREDOFTHE%UROPEAN*UDICIAL.ETWORKINCIVILANDCOMMERCIAL
MATTERSCREATEDBY#OUNCIL$ECISION���������%#�!RTICLES��AND��	�
4HECENTRALAUTHORITIESARETOMEETREGULARLY�!RTICLE��	�4HEIRGENERAL
FUNCTION�!RTICLE��	ISTOIMPROVETHEAPPLICATIONOFTHEREGULATION�BUT
THEYMAYALSOASSUMESPECIlCFUNCTIONSINCASESRELATINGTOPARENTALRE
SPONSIBILITY�!RTICLE��	ANDINCASESOFPLACEMENTOFACHILDINANOTHER
-EMBER3TATE�!RTICLE��	�

���4HEPROLIFERATIONOFLEGALINSTRUMENTSRELATINGINWHOLEORINPARTTOTHE
SAME MATTERS CREATES A NEED FOR DELIMITATION AND CLEAR DISCONNECTING
CLAUSES�)NADDITIONTOTHESTIPULATIONSCONCERNINGTHECONCORDATSWITHTHE
(OLY3EEDISCUSSEDEARLIER�THREESPECIlCPROVISIONSWEREINCLUDEDINTHIS
CONNECTIONIN2EGULATION�%#	.O����������

 4HElRSTPROVISION�!RTICLE��	CONCERNSTHECONTINUEDEXISTENCEOFTHE.OR
DIC!GREEMENT�)NMYVIEW�THISPROVISIONWASNOTNECESSARYANDSHOULDNOT
HAVEBEENINCLUDEDSINCE!RTICLE��OFTHE"RUSSELS))2EGULATIONWASWORD
EDINIDENTICALTERMSANDNEITHER&INLANDNOR3WEDENMADETHEDECLARATION
REQUIREDFORTHE.ORDIC!GREEMENTTOAPPLYINTHEIRMUTUALRELATIONS�

 4HESECONDPROVISIONPROVIDES THAT THEREGULATIONTAKESPRECEDENCEOVER
VARIOUSINTERNATIONALCONVENTIONS�!RTICLE��	TOWHICHALLORSOME-EM
BER3TATESAREPARTY�4HESEARETHE����(AGUE#ONVENTIONONTHE0ROTEC
TIONOF-INORS�THE����,UXEMBOURG#ONVENTIONONTHE6ALIDITYOF-AR
RIAGES�THE����(AGUE#ONVENTIONONTHE2ECOGNITIONOF$IVORCES�THE
����%UROPEAN#ONVENTIONON#USTODYOF#HILDRENAND�LASTLY�THE����
(AGUE#ONVENTIONON#IVIL!SPECTSOF#HILD!BDUCTION�(OWEVER�!RTICLE
��ADDSTHATTHOSECONVENTIONSWILLCONTINUETOAPPLYINMATTERSNOTGOV
ERNEDBYTHEREGULATIONANDWILL@CONTINUETOPRODUCEEFFECTSBETWEENTHE
-EMBER3TATESWHICHAREPARTYTHERETO�INCOMPLIANCEWITH!RTICLE����

 ,ASTLY�ASPECIlCPROVISIONISDEVOTEDTOTHE����(AGUE#ONVENTIONON
THE0ROTECTIONOF#HILDREN�)TSHOULDNOTBEFORGOTTENTHATTHATCONVENTION
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WASDRAWNUPATTHESAMETIMEAS2EGULATION�%#	.O���������AND
THATTHEREWASACONSTANTCONCERNFORCONSISTENCYDURINGNEGOTIATIONS�THE
lRST FRUITOFWHICHWAS THE JOINT SIGNATUREOF THE CONVENTIONBYALL THE
-EMBER3TATESON�!PRIL�����RATIlCATIONSHOULDFOLLOW	�4HUS�!RTICLE
��PROVIDESTHATTHEREGULATIONAPPLIESWHENTHECHILDHASHISORHERHA
BITUALRESIDENCEINA-EMBER3TATE�WHICHISINACCORDANCEWITH!RTICLE
����	OFTHE����(AGUE#ONVENTION�3IMILARLY�THEREGULATIONAPPLIESTO
THE RECOGNITION AND ENFORCEMENT OF MEASURES ADOPTED IN ONE -EMBER
3TATEANDENFORCEABLEINANOTHER-EMBER3TATE�4HISISALSOFULLYCONSIST
ENTWITHTHE(AGUE#ONVENTION�!RTICLE����	OFWHICHSTATESSIMPLYTHAT
EACHCONTRACTING3TATE@SHALLAPPLYTOTHEDECLARATIONOFENFORCEABILITYOR
REGISTRATIONASIMPLEANDRAPIDPROCEDURE��AGLOBALCONVENTIONCANNOT
BEASSPECIlCASA#OMMUNITYINSTRUMENT�

4HE"RUSSELS))A2EGULATIONANDITSPREDECESSOR"RUSSELS))CANBEDEEMEDA
SUCCESS�ALTHOUGHTHEIRMATERIALSCOPEISLIMITED�)FWEASKWHATADDEDVALUE
THEREGULATIONBRINGS�WEWOULDHAVETOCONCLUDETHATINGENERALITBRINGSTHE
TREATMENTOFFAMILYMATTERSCLOSERTOTHATOFECONOMICMATTERS�THUSPROVIDING
CREDIBILITYANDLEGALCERTAINTYFOR5NIONCITIZENSATATIMEWHENALARGEMAJOR
ITYOFMARITALBREAKDOWNCASESAREINTRA%UROPEAN�4OBEMORESPECIlC�TWO
PROVISIONSSHOULDBESINGLEDOUTASTHEYARE�INTHEMSELVES�SUFlCIENTTOJUSTIFY
THEREGULATION�THELISPENDENSPROVISION�!RTICLE���FORMERLY!RTICLE��	AND
THEPROVISIONON THEEFFECTSOF RECOGNITIONANDUPDATINGOF THECIVILSTATUS
RECORDS�!RTICLE���FORMERLY!RTICLE��	�

)N RELATION TOMATRIMONIAL ISSUES� IT IS TOBE REGRETTED THATMATTERSNOR
MALLYLINKEDTOANANNULMENT�DIVORCEORSEPARATION�SUCHASMAINTENANCE
ANDTHEPROPERTYCONSEQUENCESOFTHEMARRIAGE�REMAINEXCLUDED�7HILE
WEHAVETHEADVANTAGEOFBEINGABLETOUSETHE"RUSSELS)2EGULATIONFOR
THEMAINTENANCEISSUES� �	�THEMATRIMONIALPROPERTYISSUEREMAINSSUB
JECTTOTHEPREEXISTINGSYSTEM�WHETHERAUTONOMOUSORCONTRACTUAL�$E
SPITEITSLIMITATIONS�THEREGULATIONDOESRESOLVEESSENTIALPROBLEMSRELATING
TOINTRA%UROPEANMARRIAGEBREAKDOWN�ANDFORTHATREASONTHEAPPLICA
TIONOFTHE"RUSSELS))2EGULATION�WHOSEPROVISIONSONTHESEMATTERSARE
UNCHANGEDIN2EGULATION�%#	.O����������ISAGOODTHING�4HEWORK
THUSBEGUNMUSTCONTINUEANDPROGRESSNEEDSTOBEMADEONTHEMATRIMO
NIALMATTERSEXCLUDEDFROMTHETEXT�

-ATTERSRELATINGTOCHILDPROTECTIONHAVEBEENGIVENAMAJORBOOSTBYTHERE
CENTLYADOPTED"RUSSELS))A2EGULATION�&IRSTLY�THESCOPEOFTHEREGULATIONHAS

��	 !LTHOUGHHERETOOTHEREIS
SCOPEFORBUILDINGONTHEWORK
ALREADYDONE�INLINEWITHTHE
4AMPEREMANDATEANDINCLOSE
COOPERATIONWITHTHE(AGUE
#ONFERENCEON0RIVATE
)NTERNATIONAL,AW�WHICHIS
PREPARINGANAMBITIOUSTEXTONTHE
SUBJECT�
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BEENEXTENDED�WITHTHENEWTEXTCOVERINGALLCHILDRENREGARDLESSOFTHEIRFAM
ILYSITUATION�3ECONDLY�A@%UROPEANENFORCEMENTORDER�HASBEENCREATEDFOR
JUDGMENTSONRIGHTSOFACCESSANDRETURN�THEIMPORTANCEOFWHICHISSTRESSED
INRECITAL���4HIRDLYANDLASTLY�APROCEDUREFORCOOPERATIONBETWEENAUTHOR
ITIESHASBEENINTRODUCED�WHICHWILLFULlLANIMPORTANTANDULTIMATELYPRE
VENTIVEFUNCTION�
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�� )NTHEAREAOFCOOPERATIONWITHCROSSBORDEREFFECTS�#OMMUNITYLEGALAC
TIONON INSOLVENCYHASCONSISTED INENACTINGA REGULATIONON INSOLVENCY
PROCEEDINGSANDTWODIRECTIVESONTHERESTRUCTURINGANDWINDINGUPOF
INSURANCECOMPANIESANDCREDITINSTITUTIONS�!LTHOUGHEACHONEOFTHESE
TEXTSHASADIFFERENTLEGALBASIS�ONLYTHElRSTISBASEDON!RTICLE��OFTHE
%#4REATY	�ACOMMONFEATUREISTHATTHEYAREALLPRIVATEINTERNATIONALLAW
REGULATIONS�4HEIRROLEISNOTTOCREATEA%UROPEANBANKRUPTCYLAW�4HE
STARTINGPOINTISTHERESPECTFORMATERIALDIVERSITY�EACHCOUNTRYKEEPSITS
OWNBANKRUPTCYLAW�7HATTHESE#OMMUNITYLEGISLATIVEACTSREGULATEIS
THECROSSBORDEREFFECTSOFTHENATIONALPROCEEDINGS�WHICHNATIONALCOURT
ORAUTHORITYISCOMPETENTTOOPENINSOLVENCYPROCEEDINGSORSETTLEAGIVEN
BANKRUPTCY ISSUE� WHICH NATIONAL LAW APPLIES TO SUCH PROCEEDINGS OR
ISSUES�WHATTHEEFFECTSAREOFINSOLVENCYPROCEEDINGSINOTHER3TATES�ETC�

�� 4HECENTRALTEXTOFTHESYSTEMIS2EGULATION�%#	.O���������OF��
-AY ���� ON INSOLVENCY PROCEEDINGS� 4HAT REGULATION CONSTITUTES THE
GENERALRULEAPPLICABLETOTHEINSOLVENCYOFANYNATURALOR LEGALPERSON�
WITH THE EXCEPTIONOF INSURANCEUNDERTAKINGS� CREDIT INSTITUTIONSOR IN
VESTMENTUNDERTAKINGS�!RTICLE���		�4HEREASONFOREXCLUDINGTHEMIS
THATSUCHUNDERTAKINGSUSUALLYCOMEUNDERSPECIALPRUDENTIALCONTROLAR
RANGEMENTS�WHERENATIONALSUPERVISORYAUTHORITIESENJOYWIDEPOWERSOF
INTERVENTION�4HESEPECULIARITIESREQUIRESPECIlCREGULATIONS�4WODIREC
TIVESHAVEBEENENACTEDTODATE�$IRECTIVE��������%#OF��-ARCH����
ONTHERESTRUCTURINGANDWINDINGUPOFINSURANCECOMPANIESAND$IREC
TIVE��������%#OF�!PRIL����ONTHERESTRUCTURINGANDWINDINGUPOF
CREDITINSTITUTIONS�4HESESHOULDBEFOLLOWEDBYADIRECTIVEONINVESTMENT
UNDERTAKINGS�

�� &INALLY� IN ADDITION TO THESE RULES REGULATING INSOLVENCY PROCEEDINGS IN
GENERAL�THEREARE#OMMUNITYTEXTSTHATADDRESSSPECIlCPROBLEMSRELATING
TOINSOLVENCY�/FPARTICULARRELEVANCEARE$IRECTIVE������%#OF��-AY
����ONSETTLEMENTlNALITYINPAYMENTANDSECURITIESSETTLEMENTSYSTEMS
�SEE!RTICLES�TO�	�AND$IRECTIVE��������%#OF�*UNE����ONlNAN
CIALCOLLATERALARRANGEMENTS�ONEOFTHEMAINOBJECTIVESOFWHICHISTOPRO
TECT CREDITORS BENElTING FROM lNANCIAL COLLATERAL FROM THE RISKS OF THE
DEBTOR�SINSOLVENCY�!RTICLE�	�
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�� 4HE IMMEDIATE ORIGIN OF 2EGULATION �%#	 .O ��������� IS THE ����
"RUSSELS#ONVENTIONON)NSOLVENCY0ROCEEDINGS�WHICHNEVERENTEREDINTO
FORCE�4HATCONVENTIONWASACCOMPANIEDBYANEXPLANATORYREPORT�WHICH�
ALTHOUGH IT HAD ALSO BEEN NEGOTIATED BETWEEN THE -EMBER 3TATES� WAS
NEVERAPPROVED�4HEPURPOSEOFTHEREPORTWASTOFACILITATETHEINTERPRETA
TIONOFTHEORIGINANDTHEJUSTIlCATIONOFEACHRULEINTHECONVENTION�)NSO
FARASTHEREGULATIONREPRODUCESALMOSTWITHOUTANYVARIATIONMOSTOFTHE
RULESINTHECONVENTION�THATREPORTCANBEUSEDASACOMPLEMENTARYELE
MENT IN INTERPRETING THE REGULATION� 4HE REPORT HAS #OUNCIL REFERENCE
NUMBER���������2%6�$23��#&#	�

�� 4HEPROPERFUNCTIONINGOFTHEINTERNALMARKETREQUIRESCROSSBORDERINSOL
VENCY PROCEEDINGS TO BE CARRIED OUT EFlCIENTLY AND EFFECTIVELY� 4O THAT
EFFECT�2EGULATION�%#	.O���������HASTHREEGENERALOBJECTIVES�

�I	 ELIMINATING THE UNCERTAINTY RESULTING FROM THE LEGISLATIVE DIVERSITY
BETWEEN-EMBER3TATESBYESTABLISHINGAUNIFORMSYSTEMOFPRIVATE
INTERNATIONALLAW�

�II	 PROMOTINGEFlCIENCY�BYFAVOURINGSIMPLESOLUTIONSWHICHAREEASYTO
APPLYINPRACTICE�

�III	 EXCLUDING FROM THE #OMMUNITY SPHERE ANY DIFFERENCES IN TREATMENT
ASSOCIATEDWITHTHELOCATIONOFTHECREDITORORTHESOURCEOFTHECREDITS�

�� 4HEREGULATIONOFINTERNATIONALINSOLVENCYPROCEEDINGSISUSUALLYEXAM
INEDBYCONTRASTINGTWOREGULATORYMODELS�THETERRITORIALMODELANDTHE
UNIVERSALONE�2EGULATION�%#	.O���������CORRESPONDSTOANINTER
MEDIATE MODEL� ONE OF @MITIGATED UNIVERSALITY�� 4HIS IS ALSO THE OPTION
FOLLOWEDBYTHE5NCITRAL-ODEL,AWON#ROSSBORDER)NSOLVENCY�WHICH
CONSTITUTESANINTERNATIONALSTANDARDONTHEMATTER�4HESTARTINGPOINTIS
THEUNIVERSALMODEL�INSOFARASITMAKESITPOSSIBLETOOPENINSOLVENCY
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PROCEEDINGSINTHE3TATEWHERETHEDEBTORHASHISCENTREOFMAININTERESTS�
ANDITGIVESTHEMUNIVERSALSCOPEBOTHASREGARDSTHEASSETSCOVEREDAND
THECREDITORSAFFECTED�)NPRINCIPLE�ALLTHEASSETSARESUBJECTTOSUCHPRO
CEEDINGS� INDEPENDENTLYOFWHERE THEYARE LOCATED�ANDALL THEDEBTOR�S
CREDITORSCANLODGECLAIMS�4HISMODELALSOSTARTSFROMTHEAPPLICATIONOF
ASINGLELAW�THELAWOFTHE3TATEOFTHEOPENINGOFPROCEEDINGS�LEXFORI
CONCURSUSPRINCIPALIS	�TOTHEPROCEDURALANDSUBSTANTIVEASPECTSOFINSOL
VENCY�/NTHEBASISOFTHAT�SEVERALRULESARELAIDDOWNWHICHMITIGATETHE
UNIVERSALITYOFTHEMODEL�"ASICALLY�THEYCOMEUNDERTWOTYPES�/NTHE
ONEHAND�THEREARECONmICTRULESAIMEDATINTRODUCINGEXCEPTIONSTOTHE
GENERALAPPLICATIONOFTHELAWOFTHE3TATEOFTHEOPENINGOFPROCEEDINGS�
SOTHATCERTAINPOSITIONSORRIGHTSARENOTSUBJECTTOTHELAWGOVERNINGTHE
INSOLVENCY PROCEEDINGS� BUT TO A DIFFERENT NATIONAL LAW� /N THE OTHER
HAND� THEREARE RULES INTENDED TOALLOWTHEOPENINGOF TERRITORIALPRO
CEEDINGS� I�E� INSOLVENCYPROCEEDINGSRESTRICTEDINSCOPETOTHEDEBTOR�S
ASSETSLOCATEDINTHE3TATEOFTHEOPENINGOFPROCEEDINGS�4HISPOSSIBILITY
ISSUBJECTTOANUMBEROFCLARIlCATIONSAIMEDATPRESERVINGTHEBASICRULE
�I�E� THEUNIVERSALITYOF THEPROCEEDINGS	�#ONSEQUENTLY� TERRITORIALPRO
CEEDINGSMAYBEOPENEDONLY IN THOSEPLACESWHERE THEDEBTORHAS AN
ESTABLISHMENT�PARTICIPATION ISNOT RESTRICTED TO LOCALCREDITORS�AND THE
PROCEEDINGSOPENEDARE SUBJECT TORULESOFCOORDINATIONWITHTHEMAIN
PROCEEDINGS�

�� 4HEREGULATIONAPPLIESONLYTOINSOLVENCYPROCEEDINGSOPENEDINA-EM
BER3TATEAGAINSTADEBTOR�INDEPENDENTLYOFHISNATIONALITY�WHOSECENTRE
OFMAININTERESTSISSITUATEDINA-EMBER3TATE�&URTHERMORE�ITREGULATES
ONLYTHEINTRA#OMMUNITYEFFECTSOFSUCHPROCEEDINGS�I�E�THEIREFFECTS
WITHREGARDTOTHELAWOFOTHER-EMBER3TATES	�WITHTHESOLEEXCEPTIONOF
INTERNATIONAL JURISDICTION� WHICH NECESSARILY FUNCTIONS WITH REGARD TO
THIRD3TATES INORDER TO ENSURE THEUNIVERSALITYOF THE REGULATORYMODEL
ADOPTED�&ORINSOLVENCYPROCEEDINGSWHICHARENOTINCLUDEDINTHEREGULA
TION�ORFORANYASPECTSNOTCOVEREDBYIT�THEPRIVATEINTERNATIONALLAWOF
EACH3TATEAPPLIES�

 )TSHOULDALSOBEPOINTEDOUTTHAT�INACCORDANCEWITH!RTICLE��OFTHE%#
4REATY�$ENMARKDIDNOTPARTICIPATE IN THE ADOPTIONOF THE REGULATION�
ANDISTHEREFORENOTBOUNDBYITASLONGASITDOESNOTCHANGEITSPOSITION
�SEERECITAL��INTHEPREAMBLETOTHEREGULATION	�!SFARASOTHER-EMBER
3TATESARECONCERNED�$ENMARKSHOULDBECONSIDEREDFORTHETIMEBEINGAS
ATHIRD3TATE�
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�� 4HE REGULATION APPLIES TO INSOLVENCY PROCEEDINGS� REORGANISATION OR
WINDINGUP�THATMEETTHEFOLLOWINGFOURCONDITIONS�

�I	 4HEYMUSTBECOLLECTIVEPROCEEDINGS�

�II	 4HEYMUSTBEBASEDONTHEDEBTOR�SINSOLVENCY�4HEREGULATIONDOES
NOTDElNETHISSITUATION�THEEXACTCONDITIONSINWHICHSUCHACRISIS
WOULDARISEAREDETERMINEDBYNATIONALLAW�

�III	 4HEYMUSTINVOLVETHETOTALORPARTIALDIVESTMENTOFTHEDEBTOR�I�E�
THETRANSFERTOANOTHERPERSONOFTHEPOWERSOFADMINISTRATIONANDOF
DISPOSALOVERALLORPARTOFHISASSETS�ORTHELIMITATIONOFTHESEPOWERS
THROUGHINTERVENTIONANDCONTROLOFHISACTIONS�4HELEGALNATUREOF
SUCHADIVESTMENTUNDERTHEAPPLICABLENATIONALLAWISIRRELEVANT�

�IV	 4HEYMUSTINVOLVETHEAPPOINTMENTOFALIQUIDATOROREQUIVALENTlG
URE�SEE!RTICLE���	OFTHEREGULATION	�4HISREQUIREMENTISACOROL
LARYOFTHEPREVIOUSONE�DIVESTMENTMUSTENTAILTHEAPPOINTMENTOF
ALIQUIDATOR�4HEREGULATIONUSESAVERYBROADDElNITIONOF@LIQUIDA
TOR��ANYPERSONORBODYWHOSEFUNCTIONISTOADMINISTERORLIQUIDATE
ASSETSOFWHICHTHEDEBTORHASBEENDIVESTEDORTOSUPERVISETHEAD
MINISTRATIONOFHISAFFAIRS�!RTICLE��B		�

�� (OWEVER�FORTHEREGULATIONTOAPPLY�ITISNOTSUFlCIENTFORNATIONALPRO
CEEDINGSTOSATISFYTHESEFOURCONDITIONSGENERICALLY�!RTICLE��A	AND�C	
REQUIRESTHEPROCEEDINGSINQUESTIONTOBEEXPRESSLYINCLUDEDIN!NNEXES
!AND"TOTHEREGULATION�/NCETHEPROCEEDINGSHAVEBEENINCLUDEDIN
THESEANNEXES�THEREISNOFURTHERCHECKTHATTHEYSATISFYTHEABOVEMEN
TIONEDCONDITIONS�THEIRMEREPRESENCEONTHELISTOFNATIONALPROCEEDINGS
INCLUDEDISSUFlCIENTFORTHEREGULATIONTOBEAPPLICABLE�

���4HEREGULATIONDOESNOTLAYDOWNANYRESTRICTIONSBASEDONTHEDEBTOR�S
NATURE�4HEYMAYBENATURALORLEGALPERSONS�INDEPENDENTLYOFTHEFORM
TAKENBYTHEBODYORASSOCIATION�ORLEGALENTITIESWITHOUTPERSONALITYAND
SEPARATEASSETS�ASLONGASUNDERTHEAPPLICABLENATIONALLAWTHEYCANBETHE
SUBJECTOFINSOLVENCYPROCEEDINGS�4HEREGULATIONALSOAPPLIESINDEPEND
ENTLYOFTHEPERSONALSTATUSOFTHEDEBTOR�WHETHERHEISATRADERORNON
TRADER�PROFESSIONALORCONSUMER�ETC�
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���4HEREGULATIONDOESNOTAPPLYTOINSURANCEUNDERTAKINGS�CREDITINSTITU
TIONS�INVESTMENTUNDERTAKINGSWHICHPROVIDESERVICESINVOLVINGTHEHOLD
ING OF FUNDS OR SECURITIES FOR THIRD PARTIES� OR TO COLLECTIVE INVESTMENT
UNDERTAKINGS� 4HESE UNDERTAKINGS ARE GOVERNED BY SPECIlC REGULATIONS
�SEE3ECTION�ABOVE	�

���)NACCORDANCEWITH!RTICLE���	OFTHEREGULATION�THECOURTSOFTHE-EM
BER3TATEWITHINTHETERRITORYOFWHICHTHECENTREOFADEBTOR�SMAININTER
ESTS IS SITUATED SHALL HAVE JURISDICTION TO OPEN INSOLVENCY PROCEEDINGS�
4HESE PROCEEDINGS ARE KNOWN AS THE MAIN PROCEEDINGS� AND THEY HAVE
UNIVERSALSCOPE�4HISMEANSTHATTHEYAIMATENCOMPASSINGALLTHEDEBTOR�S
ASSETSANDATAFFECTINGALLCREDITORS�WHATEVERTHEIRLOCATION�ONAWORLD
WIDEBASISANDNOTJUSTONA#OMMUNITYBASIS�)TISIMPORTANTTOPOINTOUT
THATTHEREGULATIONDOESNOTRESTRICTTHEINTERNATIONALJURISDICTIONOFTHE
COURTSOFTHECENTREOFMAININTERESTSTOTHE%UROPEANSPHERE�NORDOESIT
LEAVETHISMATTERTONATIONALLAW�/FCOURSE�THEREGULATIONCANONLYGUAR
ANTEEUNIVERSALSCOPEWITHINTHE%UROPEAN#OMMUNITYAREA�/UTSIDETHE
#OMMUNITY�THISUNIVERSALSCOPEDEPENDSONTHEEXISTENCEOFATREATYWITH
THE3TATEOR3TATESINQUESTION�ANDONWHETHERTHELEGALSYSTEMOFSUCH
3TATEOR3TATESALLOWSIT�

���4HECENTREOFMAININTERESTSISANAUTONOMOUSCONCEPT�I�E�ACONCEPTSPE
CIlCTOTHEREGULATION�WITHAUNIFORMMEANINGINDEPENDENTOFNATIONAL
LAW�)NORDERTOFACILITATEITSINTERPRETATIONANDAPPLICATION�THEREGULATION
�A	PROVIDESADElNITIONFORTHETERM�OFFERINGAUNIFORMCONCEPTFORALL
-EMBER3TATESANDLAYINGDOWNTHEBASESFORREALISINGIT�SEERECITAL��IN
THEPREAMBLE TO THEREGULATION	� THECENTREOFMAIN INTERESTSMEANS THE
PLACEWHERETHEDEBTORCONDUCTSTHEADMINISTRATIONOFHISINTERESTSONA
REGULARBASISANDISTHEREFOREASCERTAINABLEBYTHIRDPARTIES�AND�B	ESTAB
LISHESAPRESUMPTION�!RTICLE���		WHICHSIMPLIlESTHEAPPLICATIONOFTHE
RULE�INTHECASEOFACOMPANYORLEGALPERSON�THEPLACEOFTHEREGISTERED
OFlCESHALLBEPRESUMEDTOBETHECENTREOFITSMAININTERESTSINTHEAB
SENCEOFPROOFTOTHECONTRARY�

 4HE REGULATION ONLY DETERMINES INTERNATIONAL JURISDICTION� 4ERRITORIAL
JURISDICTION�HOWEVER�ISESTABLISHEDBYTHELAWOFEACH3TATE�

���*URISDICTIONMUSTBECHECKEDEXOFlCIO�/NCEAlRSTDECISIONISADOPTED
OPENINGMAINPROCEEDINGS IN A-EMBER3TATE ON THE GROUNDS THAT THE
DEBTOR�S CENTREOFMAIN INTERESTS IS IN THAT TERRITORY� THE COURTSOFOTHER
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-EMBER3TATESAREOBLIGEDTOACKNOWLEDGEITWITHOUTBEINGABLETOCHECK
THEJURISDICTIONOFTHECOURTOFORIGIN�INOTHERWORDS�THEYAREOBLIGEDTO
ACCEPT THAT DECLARATION OF JURISDICTION� )F AN INTERESTED PARTY DISAGREES
WITHTHATJURISDICTION�BECAUSEITCONSIDERSTHATTHECENTREOFMAININTERESTS
ISINADIFFERENT3TATE�ITMUSTCONTESTTHEJURISDICTIONBEFORETHECOURTSOF
THE3TATEOFORIGIN�WITHTHEPOSSIBILITYOFREQUESTINGAPRELIMINARYRULING
FROMTHE#OURTOF*USTICEOFTHE%UROPEAN#OMMUNITIES�

���)NACCORDANCEWITH!RTICLE���	OFTHEREGULATION�WHERETHECENTREOFA
DEBTOR�SMAININTERESTSISSITUATEDWITHINTHETERRITORYOFA-EMBER3TATE�
THECOURTSOFANOTHER-EMBER3TATESHALLHAVEJURISDICTIONTOOPENINSOL
VENCYPROCEEDINGSAGAINST THATDEBTORONLY IFHEPOSSESSESANESTABLISH
MENTWITHINTHETERRITORYOFTHATOTHER-EMBER3TATE�4HEEFFECTSOFTHOSE
PROCEEDINGSSHALLBERESTRICTEDTOTHEASSETSOFTHEDEBTORSITUATEDINTHE
TERRITORYOFTHAT-EMBER3TATE�

���4HE INSOLVENCY REGULATION ALLOWS THE OPENING OF TERRITORIAL PROCEEDINGS
BEFOREASWELLASAFTERTHEMAINPROCEEDINGSHAVEBEENOPENED�SEE!RTICLE
���	AND��		�4HEPRECONDITIONSANDFUNCTIONSAREDIFFERENTINEACHCASE�

���!NYTERRITORIALPROCEEDINGSWHICHAREOPENEDAFTER THEMAINPROCEEDINGS
SHALLBESECONDARYPROCEEDINGS�4HATMEANSTHATTHETERRITORIALPROCEEDINGS
ARESUBJECTTOCOORDINATIONRULESANDTOACERTAINDEGREEOFSUBORDINATIONTO
THEMAINPROCEEDINGS�4HETERRITORIALPROCEEDINGSMAYSERVETWOTYPESOF
FUNCTION�4HElRSTONEISADEFENSIVEFUNCTIONPROTECTINGLOCALINTERESTSOR
INTERESTS LINKED TO THE OPERATIONS OF THE ESTABLISHMENT� 4HAT PROTECTION
ARISESFROMTHEFACTTHATONCETHETERRITORIALPROCEEDINGSHAVEBEENOPENED�
THEEFFECTSOFINSOLVENCYARENOTGOVERNEDBYTHELAWOFTHE3TATEWHERETHE
DEBTORHASHISCENTREOFMAIN INTERESTS �ANDWHERE THEMAINPROCEEDINGS
HAVEBEENOPENED	�BUTBYTHELAWOFTHE3TATEWHERETHEESTABLISHMENTIS
LOCATED�WHICHISTHELAWCLOSESTTOTHOSEWHOHAVEHADBUSINESSDEALINGS
WITHTHEDEBTORTHROUGHTHATESTABLISHMENT�4HESECONDFUNCTIONISANCIL
LARYTOTHEMAINPROCEEDINGS�4ERRITORIALPROCEEDINGSMAYBEUSEDTOFACILI
TATE THE ADMINISTRATION AND WINDINGUP OF THE INSOLVENT DEBTOR�S ASSETS
WHENTHOSEASSETSARECOMPLEXORWHENTHENUMBEROFLOCALCREDITORSISVERY
LARGE�4HESETWOFUNCTIONSEXPLAINWHYSECONDARYPROCEEDINGSOPENEDAFTER
THEMAINPROCEEDINGSMUSTBEWINDINGUPPROCEEDINGS�!RTICLE���		�

���%VENIFNOPRINCIPALPROCEEDINGSHAVEBEENOPENED�TERRITORIALPROCEEDINGS
MAYSTILLBEOPENED�AND�INTHEABSENCEOFMAINPROCEEDINGSWITHWHICH
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THEYSHOULDBECOORDINATED�THEYWILLDEVELOPASAUTONOMOUSORINDEPEND
ENT PROCEEDINGS� 4HE REGULATION VIEWS THE POSSIBILITY OF OPENING INDE
PENDENTTERRITORIALPROCEEDINGSWITHSOMESUSPICION�)NSUCHCASES�THERE
ARENOMAINPROCEEDINGSYET�ANDSOTHEREISNOPOSSIBILITYOFCOORDINATING
INTHECONTEXTOFCENTRALISED#OMMUNITYPROCEEDINGS�ANDCONSEQUENTLY
THERISKSASSOCIATEDWITHOPENINGTERRITORIALPROCEEDINGSAREGREATER�4HIS
EXPLAINSWHYTHEREGULATIONHASONLYSEENTHEPOSSIBILITYOFOPENINGINDE
PENDENTTERRITORIALPROCEEDINGSASAMECHANISMFORCOVERINGCERTAINPRO
TECTION LOOPHOLESWHICHCOULDARISEWITHINA SINGLEUNIVERSALMODEL FOR
PROCEEDINGS�4HATISWHYITCANBESAIDTHATINDEPENDENTTERRITORIALPRO
CEEDINGSFULlLASPECIlCSUPPORTINGFUNCTION �THEYSERVETOALLEVIATETHE
IMPOSSIBILITYOFREQUESTINGTHEOPENINGOFINSOLVENCYPROCEEDINGSUNDER
THELEXFORICONCURSUSPRINCIPALISWHICHCOULDNEVERTHELESSBEOPENEDUNDER
THELAWOFTHE3TATEWHERETHEESTABLISHMENTISLOCATED�4HATSUPPORTING
FUNCTIONOFINDEPENDENTTERRITORIALPROCEEDINGSEXPLAINSWHYTHEYMAYBE
WINDINGUPORRESTRUCTURINGPROCEEDINGS�4HEREGULATIONALSOALLOWSFOR
THEDIRECTOPENINGOFTERRITORIALPROCEEDINGSPRIORTOTHEOPENINGOFTHE
MAINPROCEEDINGSFORREASONSOFPROCEDURALECONOMY�THEYAREINTENDEDTO
PREVENTCREDITORSWHOWOULDBEENTITLEDTOREQUESTTHEOPENINGOFSECOND
ARYPROCEEDINGSAFTERTHEOPENINGOFTHEMAINPROCEEDINGSFROMHAVINGTO
REQUESTTHEOPENINGOFTHESEMAINPROCEEDINGSIFNOBODYHASALREADYDONE
SO�ANDTHENIMMEDIATELYREQUESTTHEOPENINGOFSECONDARYPROCEEDINGS
�SEE!RTICLE���		�

 )F� FOLLOWING THE OPENING OF INDEPENDENT TERRITORIAL PROCEEDINGS� MAIN
PROCEEDINGSAREOPENED�THEFORMERARECONVERTEDINTOSECONDARYPROCEED
INGSANDTHEMAINLIQUIDATORMAYASKFORTHEIRCONVERSIONINTOWINDINGUP
PROCEEDINGS�!RTICLE��	�

���4HECONCEPTOFESTABLISHMENTISANAUTONOMOUSCONCEPTDElNEDINTHE
REGULATIONITSELF�!RTICLE��H		�4HEREGULATIONDElNES@ESTABLISHMENT�AS
ANYPLACEOFOPERATIONSWHERETHEDEBTORCARRIESOUTANONTRANSITORYECO
NOMICACTIVITYWITHHUMANMEANSANDGOODS�!RTICLE��H		�4HEDElNI
TIONINTHEREGULATIONISRELATIVELYOPEN�BASEDONTHECONJUNCTIONOFTWO
ELEMENTS �

�A	 THEEXISTENCEOFANORGANISEDCENTREOFOPERATIONS�AND

�B	ACERTAINDEGREEOFPERMANENCEINTIME�

���4HEJURISDICTIONOFTHESECOURTSISTERRITORIAL �ITONLYAFFECTSTHEASSETSOF
THEDEBTORSITUATEDINTHETERRITORYOFTHECORRESPONDING3TATE�!RTICLE���	
INlNE	�7HETHERORNOTTHESEASSETSARELINKEDTOTHEECONOMICACTIVITIES
OFTHEESTABLISHMENTISOFNORELEVANCE�4HATRULERESTRICTINGJURISDICTION
HOLDS FOR ALL TERRITORIAL PROCEEDINGS� BE THEY INDEPENDENT OR SECONDARY
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�!RTICLE���	 INlNE	�ANDISREmECTEDINTHEEFFECTSOFTHEPROCEEDINGS�
WHICHAREALSOLIMITEDTOTHEASSETSOFTHEDEBTORSITUATEDWITHINTHETERRI
TORYOFTHE-EMBER3TATEINQUESTION�!RTICLE��INlNE	�

 !SPECIALAPPLICATIONOFTHISRULECANBEFOUNDIN!RTICLES����	AND����	
OF THEREGULATION�4HEFORMER ISAPPLICABLE TO INDEPENDENTASWELLAS TO
SECONDARYTERRITORIALPROCEEDINGS�ANDLAYSDOWNTHATANYRESTRICTIONOFTHE
CREDITORS�RIGHTS�INPARTICULARASTAYORDISCHARGE�SHALLPRODUCEEFFECTSVIS
ÜVISASSETSSITUATEDWITHINTHETERRITORYOFANOTHER-EMBER3TATEONLYIN
THECASEOFTHOSECREDITORSWHOHAVEGIVENTHEIRCONSENT�4HELATTERAPPLIES
TOSECONDARYPROCEEDINGSWHICHARECLOSEDBYARESCUEPLAN�ACOMPOSITION
ORACOMPARABLEMEASURE�ANDREQUIRESTHECONSENTOFALLTHECREDITORSHAV
INGANINTERESTFORTHATCOMPOSITIONTOHAVEEFFECTINRESPECTOFTHEASSETS
SITUATEDINANOTHER-EMBER3TATE�

���4HESTARTINGPOINTFORTHEREGULATIONISTHEAPPLICATIONOFTHELAWOFTHE
3TATEOFTHEOPENINGOFPROCEEDINGS�5NDER!RTICLE���	�THELAWAPPLICA
BLETOINSOLVENCYPROCEEDINGSANDTHEIREFFECTSSHALLBETHATOFTHE-EMBER
3TATEWITHINTHETERRITORYOFWHICHSUCHPROCEEDINGSAREOPENED�THEREAFTER
REFERREDTOASTHE@3TATEOFTHEOPENINGOFPROCEEDINGS��4HATRULEISVALID
FORTHEMAINPROCEEDINGSANDFORTERRITORIALONES�SEERECITAL��INTHEPRE
AMBLEAND!RTICLE��	�WHICHMEANSTHATTHERULESOFINTERNATIONALJURIS
DICTIONHAVEADOUBLEROLE�THEYDETERMINEDIRECTLYTHEAPPLICABLEJURISDIC
TIONANDINDIRECTLYTHEAPPLICABLELAW�4HEAPPLICATIONOFTHELAWOFTHE
3TATEOFTHEOPENINGOFPROCEEDINGS�LEX FORICONCURSUS	ASAGENERALRULE
CONSTITUTES ONE OF THE GENERAL PRINCIPLES OF COMPARATIVE INTERNATIONAL
BANKRUPTCYLAW�

���)NACCORDANCEWITH!RTICLE��SAVEASOTHERWISEPROVIDEDINTHEREGULATION�
THELAWOFTHE3TATEOFTHEOPENINGOFPROCEEDINGS�LEXFORICONCURSUS	DE
TERMINESTHECONDITIONSFORALLTHEPHASESOFTHEINSOLVENCYPROCEEDINGS�
THEIROPENING�THEIRCONDUCTANDTHEIRCLOSURE�4HESEINCLUDETHECONDI
TIONSFOROPENINGTHEPROCEEDINGS�WHOISENTITLEDTOREQUESTTHATOPENING�
THEAPPOINTMENTOFADMINISTRATORSORRECEIVERS�INCLUDINGTEMPORARYAD
MINISTRATORS�THEDETERMINATIONOFTHEASSETSANDLIABILITIES�THEIRADMINIS
TRATION�THEADMISSIONANDRANKINGOFCLAIMS�THEPARTICIPATIONOFCREDI
TORS�THEFORMSOFWINDINGUP�BYREORGANISATIONORLIQUIDATIONANDDISTRI
BUTION� ETC� !RTICLE ���	 OF THE REGULATION CONTAINS A LIST OF PARTICULAR
MATTERSWHICHAREDETERMINEDBYTHELAWOFTHE3TATEOFTHEOPENINGOF
PROCEEDINGS�4HAT LIST ISNOT EXHAUSTIVE� )TS FUNCTION IS TO FACILITATE THE
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INTERPRETATIONOFTHEBASICRULEGIVENIN!RTICLE���	ANDTORESOLVEANYPOS
SIBLEPROBLEMSOFCHARACTERISATIONTOWHICHITSAPPLICATIONCOULDGIVERISE�
)NACCORDANCEWITH THISPRECEPT� THE LAWOF THE3TATEOF THEOPENINGOF
PROCEEDINGSSHALLDETERMINE�INTERALIA �

�A	 AGAINSTWHICHDEBTORSINSOLVENCYPROCEEDINGSMAYBEBROUGHTONAC
COUNTOFTHEIRCAPACITY�

�B	 THEASSETSWHICHFORMPARTOFTHEESTATEANDTHETREATMENTOFASSETS
ACQUIREDBYORDEVOLVINGONTHEDEBTORAFTERTHEOPENINGOFTHEINSOL
VENCYPROCEEDINGS�

�C	 THERESPECTIVEPOWERSOFTHEDEBTORANDTHELIQUIDATOR�

�D	 THECONDITIONSUNDERWHICHSETOFFSMAYBEINVOKED�

�E	 THEEFFECTSOF INSOLVENCYPROCEEDINGSONCURRENTCONTRACTS TOWHICH
THEDEBTORISPARTY�

�F	 THEEFFECTSOFTHEINSOLVENCYPROCEEDINGSONPROCEEDINGSBROUGHTBY
INDIVIDUALCREDITORS�WITHTHEEXCEPTIONOFLAWSUITSPENDING�

�G	 THECLAIMSWHICHARETOBELODGEDAGAINSTTHEDEBTOR�SESTATEANDTHE
TREATMENTOFCLAIMSARISINGAFTERTHEOPENINGOFINSOLVENCYPROCEED
INGS�

�H	 THERULESGOVERNINGTHELODGING�VERIlCATIONANDADMISSIONOFCLAIMS�

�I	 THERULESGOVERNINGTHEDISTRIBUTIONOFPROCEEDSFROMTHEREALISATION
OFASSETS�THERANKINGOFCLAIMSANDTHERIGHTSOFCREDITORSWHOHAVE
OBTAINEDPARTIALSATISFACTIONAFTERTHEOPENINGOFINSOLVENCYPROCEED
INGSBYVIRTUEOFARIGHTINREMORTHROUGHASETOFF�

�J	 THECONDITIONSFORANDTHEEFFECTSOFCLOSUREOFINSOLVENCYPROCEEDINGS�
INPARTICULARBYCOMPOSITION�

�K	 CREDITORS�RIGHTSAFTERTHECLOSUREOFINSOLVENCYPROCEEDINGS�

�L	 WHOISTOBEARTHECOSTSANDEXPENSESINCURREDINTHEINSOLVENCYPRO
CEEDINGS�

�M	THE RULES RELATING TO THEVOIDNESS�VOIDABILITYORUNENFORCEABILITYOF
LEGALACTSDETRIMENTALTOALLTHECREDITORS�
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���!RTICLES�ETSEQ�OFTHEREGULATIONCONTAINASERIESOFSPECIALRULESWHICH
ACT AS EXCEPTIONS TO THE APPLICATION OF THE LEX FORI CONCURSUS� 'ENERALLY
SPEAKING�THEREARETWOGROUNDSFORSUCHEXCEPTIONSTOTHEAPPLICATIONOF
THELEXFORICONSURSUS �ONTHEONEHAND�PROTECTINGTHERIGHTSACQUIREDINA
3TATEOTHERTHANTHE3TATEOFOPENINGOFPROCEEDINGSAGAINSTTHEAPPLICA
TIONOFFOREIGNBANKRUPTCYLAW�ONTHEOTHERHAND�THENEEDTOREDUCETHE
COMPLEXITYOFINSOLVENCYPROCEEDINGS�SEERECITAL��INTHEPREAMBLE	�4HE
lRSTREASONISOFASUBSTANTIVENATURE�4HEAPPLICATIONOFASINGLEBANK
RUPTCYLAWTOALLTHELEGALRELATIONSOFTHEDEBTORCANBEVERYWELLUNDER
STOODASAMECHANISMFORPROMOTINGCOLLECTIVEACTION�(OWEVER�THEIM
PLICATIONS�NAMELYTHEEXTENSIONOFTHEEFFECTSENVISAGEDUNDERTHATLAWTO
RIGHTSORRELATIONSSETUPUNDERADIFFERENTNATIONALLAW�SHOULDBEBORNEIN
MIND�#ONSEQUENTLY�THEREISANINHERENTTENSIONBETWEENESTABLISHINGA
SINGLESTANDARDTOGOVERNTHEDEBTOR�SINSOLVENCY�WHICHJUSTIlESTHEAP
PLICATIONOFTHELEXFORICONCURSUS	ANDTHEINTRODUCTIONOFANELEMENTOF
UNPREDICTABILITY ANDOF EXTRA COST IN THE TRANSACTIONS CARRIEDOUTUNDER
OTHERLEGALSYSTEMS�4HATISWHYTHEEXCEPTIONSTOTHEAPPLICATIONOFTHELEX
FORICONCURSUSCANBEEXPLAINEDINTERMSOFLEGALCERTAINTYANDOFPROTECTING
EXPECTATIONSINCERTAINMATTERSORAREASWHICHAREPARTICULARLYSENSITIVETO
INTERFERENCEFROMDIFFERENTNATIONALLEGISLATION�4HEEXAMPLEOF!RTICLE�
CONCERNINGPAYMENTSYSTEMSANDlNANCIALMARKETSISPARADIGMATIC�)NAD
DITIONTOTHESUBSTANTIVEARGUMENT�THEREISALSOAPROCEDURALARGUMENT�
)NSOLVENCYPROCEEDINGSARERELATIVELYCOMPLEXANDEXPENSIVETOADMINIS
TER�2EDUCINGTHESECOSTSMAYWELLFAVOURCERTAINCREDITORS�BUTCANENDUP
BENElTINGALLOFTHEMINTHATTHETOTALCOSTSOFADMINISTERINGTHEPROCEED
INGSARE REDUCED�!SWE SHALL SEE� CERTAINEXCEPTIONS�ORAT LEAST CERTAIN
ASPECTSOFTHESE�AREJUSTIlEDBYTHENEEDTOFACILITATEMATTERS�!GOODEX
AMPLEISPROVIDEDBY!RTICLE�OFTHEREGULATIONONRIGHTSINREM�4HESOLU
TIONCONTAINEDTHEREWASNOTADOPTEDBECAUSEITWASTHEBESTSOLUTIONIN
TERMSOFABSTRACTLEGISLATIVEPOLICY�BUTBECAUSEITREPRESENTEDTHEBESTBAL
ANCEBETWEENSATISFYINGTHELEGISLATIVEPOLICYOBJECTIVESSOUGHTANDSIM
PLICITY INAPPLYINGTHERULES�,IMITINGTHECOMPLEXITYTHAT INTERNATIONAL
ASPECTSADDTOTHEDEBTOR�S INSOLVENCYANDREDUCINGTHECOSTSASSOCIATED
WITHTHATCOMPLEXITYAREPARTOFTHEREGULATION�SINSTITUTIONALOBJECTIVES�

���4HE LIST OF EXCEPTIONS IS CLOSED AND�UNDER THE SCOPEOF THE REGULATION�
-EMBER3TATESCANNOTEXTENDIT�4HEREGULATIONLAYSDOWNSPECIALRULES
FORTHIRDPARTIES�RIGHTSINREM�!RTICLE�	�SETOFF�!RTICLE�	�RESERVATIONOF
TITLE�!RTICLE�	�CONTRACTSRELATINGTOIMMOVABLEPROPERTY�!RTICLE�	�PAY
MENTSYSTEMSANDlNANCIALMARKETS�!RTICLE�	�CONTRACTSOFEMPLOYMENT
�!RTICLE��	�EFFECTSONRIGHTSSUBJECTTOREGISTRATION�!RTICLE��	�DETRIMEN
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TALACTS�!RTICLE��	�PROTECTIONOFTHIRDPARTYPURCHASERS�!RTICLE��	�AND
EFFECTSONLAWSUITSPENDING�!RTICLE��	�!RTICLE��ON#OMMUNITYPATENTS
ANDTRADEMARKSISMOREOFALOCATIONRULE�

���4HE REGULATION LAYS DOWN A NUMBER OF UNIFORM SUBSTANTIVE RULES WHICH
SUPERSEDENATIONALRULESONTHATMATTER�3PECIlCALLY�THESERULESREFERTOTHE
RIGHT OF CREDITORS� INCLUDING TAX AND SOCIAL SECURITY AUTHORITIES� TO LODGE
CLAIMSINWRITING�!RTICLE��	�THEDUTYTOINFORMKNOWNCREDITORSBYAN
INDIVIDUALNOTICEWITHSPECIlCCONTENT�!RTICLE��	�THECONTENTOFTHELODGE
MENTOFACLAIM�!RTICLE��	�ANDTHELANGUAGESTOBEUSED�!RTICLE��	�

���4HEUNIVERSALMODELWHICHINSPIRESTHEREGULATIONIMPLIESTHATTHEMAIN
PROCEEDINGS EXTEND THEIR EFFECTS TO ALL -EMBER 3TATES� 4HE INSOLVENCY
REGULATIONGUARANTEES THEEFFECTIVENESSOF THATMODELBYSPECIFYINGTHAT
THEDECISIONSADOPTEDUNDERTHEMAINPROCEEDINGSMUSTBERECOGNISEDAND
ENFORCED INTHEOTHER-EMBER3TATES�4HATRECOGNITIONHASAN INHERENT
LIMITATIONINTERRITORIALPROCEEDINGS�4HEOPENINGOFTERRITORIALPROCEED
INGSACTSASASHIELDAGAINSTTHEEFFECTSOFTHEMAINPROCEEDINGS�/NTHE
OTHERHAND�THEREGULATIONLAYSDOWNRULESFORCOORDINATINGPROCEEDINGS
WHICHGRANTTHEMAINPROCEEDINGSCONSIDERABLEINmUENCEOVERTHETERRITO
RIALONES�ANDWHICHAREDISCUSSEDINTHENEXTSECTION�

���4HE REGULATION REGARDS INSOLVENCY PROCEEDINGS AS COMPLEX PROCEEDINGS�
THROUGHWHICHSUCCESSIVEDECISIONSAREADOPTED�EACHWITHITSOWNEFFECTS�
4HATISWHY!RTICLE��ADDRESSESTHEDECLARATIONOFINSOLVENCY�WHICHISTHE
FUNDAMENTALDECISION�ANDITSTYPICALEFFECTS�SEE!RTICLES��������AND��	�
WHEREAS!RTICLE��ADDRESSESTHERECOGNITIONOFJUDGMENTSSUCCESSIVELYADOPT
EDTHROUGHOUTTHEPROCEEDINGS�E�G�ADECISIONCONlRMINGACOMPOSITION	OR
IMMEDIATELYRELATEDTOTHEM�E�G�ADECISIONANNULLINGANACTDETRIMENTALTO
CREDITORS	�INCLUDINGPRESERVATIONMEASURES�ANDTHEIRENFORCEMENT�

���4HE SYSTEMOF RECOGNITION AND ENFORCEMENT FOLLOWEDBY THE INSOLVENCY
REGULATIONISQUITESIMILARTOTHEMODELOFRECOGNITIONESTABLISHEDIN2EGU
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LATION�%#	.O�������ONJURISDICTIONANDTHERECOGNITIONANDENFORCE
MENTOFJUDGMENTSINCIVILANDCOMMERCIALMATTERS�

���4HE INSOLVENCY REGULATION THUS DISTINGUISHES BETWEEN RECOGNITION AND
ENFORCEMENT�7HEREASRECOGNITIONISAUTOMATIC�ENFORCEMENTISSUBJECTTO
PRIORCONTROL�THROUGHAPROCEDUREOFEXEQUATURORREGISTRATION�!UTOMATIC
RECOGNITIONMEANSTHATFOREIGNDECISIONSARERECOGNISEDIPSOJURE�WITHOUT
ANY NEED TO RESORT TO PRELIMINARY PROCEEDINGS BEFORE HAVING THEM
ACCEPTEDINTHEFORUMOFTHEDECISION�)TISSUFlCIENTFORTHEDECISIONTO
SATISFYTHECONDITIONSLAIDDOWNINTHEREGULATIONFORTHATDECISIONTOBE
RECOGNISEDINALL-EMBER3TATES�WITHOUTANYFURTHERADOANDINITSOWN
RIGHT�4HATENSURESTHEEFFECTIVENESSOFTHEINSOLVENCYPROCEEDINGS�SINCEIT
SAVESTHECOSTSANDDELAYSINVOLVEDINPROCEEDINGSWHERETHERECOGNITIONOF
AJUDGMENTISRAISEDASTHEPRINCIPALISSUE�4HEEXEQUATURORREGISTRATION
PROCEDURE ISNOT REGULATEDDIRECTLY� INSTEAD� THE REGULATION REFERS TO THE
����"RUSSELS#ONVENTIONSYSTEM�WHICHHASBEENREPLACEDBY2EGULATION
�%#	.O��������SEE!RTICLE����	THEREOF	�

���4HEREGULATIONGREATLYSIMPLIlESTHECONDITIONSWHICHAFOREIGNDECISION
MUSTFULlLINORDERTOBENElTFROMITSSYSTEMOFRECOGNITIONANDENFORCE
MENT�BECAUSETHEINTERNATIONAL JURISDICTIONOFTHE3TATEOFORIGINISNOT
CHECKED�ANDNEITHER�OFCOURSE�ISTHESUBSTANCEOFTHEDECISION�4HEPUB
LICATIONINOTHER3TATESOFTHEOPENINGOFPROCEEDINGS�ORTHEIRREGISTRATION
IN THE REGISTERSOF THOSE3TATES� ISNOT REQUIREDEITHER FOR RECOGNITION IN
OTHER3TATES�3PECIlCALLY�FORADECISIONTOBERECOGNISED�ITMUSTSIMPLY�

�A	 HAVEBEENMADEBYA-EMBER3TATEAUTHORITY�WITHINTHEMEANINGOF!R
TICLE��D	�WHICHHASCLAIMEDJURISDICTIONINACCORDANCEWITH!RTICLE��

�B	HAVEBEENADOPTEDINTHECONTEXTOFONEOFTHEINSOLVENCYPROCEEDINGS
LISTEDINTHEANNEXESTOTHEREGULATION�

�C	NOTBECONTRARYTOTHEPUBLICPOLICYOFTHEREQUESTED-EMBER3TATEAS
SPECIlEDIN!RTICLE���

���5NDER THAT SYSTEM� THE DECISION EXTENDS ITS EFFECTS IMMEDIATELY TO ALL
-EMBER3TATES�4HUS�FORINSTANCE�THESTAYONINDIVIDUALACTIONSBYCRED
ITORS�THEDIVESTMENTOFTHEDEBTOR�ORTHEAPPOINTMENTOFALIQUIDATORWILL
BE EFFECTS WHICH WILL APPLY AUTOMATICALLY ON THE TERRITORY OF ALL THESE
3TATES�

���/NE OF THE MAIN EFFECTS OF RECOGNISING INSOLVENCY PROCEEDINGS OPENED
ABROAD IS THE RECOGNITIONOF THEAPPOINTMENTOF THE LIQUIDATOR ANDHIS
POWERS�4HATISTHEAIMOF!RTICLE���WHICHDISTINGUISHESBETWEENPRIN
CIPALPROCEEDINGSANDTERRITORIALPROCEEDINGS�
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�A	 )NTHECASEOFPRINCIPALPROCEEDINGS�THELIQUIDATORMAYEXERCISEALLTHE
POWERSCONFERREDONHIMBYTHELAWOFTHE3TATEOFTHEOPENINGOFPRO
CEEDINGSINANOTHER-EMBER3TATE�!RTICLE����		�!TANYRATE�RECOURSE
TOCOERCIVEMEASURESBYTHELIQUIDATORISEXCLUDED�)FITISNECESSARYTO
USECOERCIVEMEASURES�FORINSTANCE�TOTAKECONTROLOFTHEASSETS	�THE
LIQUIDATORMUSTREQUESTTHELOCALAUTHORITIESTOIMPOSETHEM�

�B	/NTHEOTHERHAND�INTHECASEOFTERRITORIALPROCEEDINGS�ITISEXCEP
TIONALFORTHELIQUIDATORTOBEABLETOEXERCISEHISPOWERSOUTSIDETHE
3TATE OF OPENING OF PROCEEDINGS� )N SUCH SITUATIONS� !RTICLE ����	
STIPULATES THAT THE LIQUIDATORMAY IN ANYOTHER-EMBER3TATE CLAIM
THROUGHTHECOURTSOROUTOFCOURTTHATMOVABLEPROPERTYWASREMOVED
FROMTHETERRITORYOFTHE3TATEOFTHEOPENINGOFPROCEEDINGSTOTHETER
RITORYOFTHATOTHER-EMBER3TATEAFTERTHEOPENINGOFTHEINSOLVENCY
PROCEEDINGS�(EMAYALSOBRINGANYACTIONTOSETASIDEWHICHISINTHE
INTERESTSOFTHECREDITORS�SUCHASCHALLENGINGADETRIMENTALACTCOVERED
BY!RTICLE���

���4HELIMITATIONSTORECOGNITIONFALLUNDERTWOCATEGORIES�4HElRSTCONSISTS
OFTERRITORIALPROCEEDINGS�4HEOPENINGOFTERRITORIALPROCEEDINGSHALTSTHE
RECOGNITIONOF THE EFFECTS OF THEMAINPROCEEDINGS�4HE TERRITORIAL PRO
CEEDINGSARETHENSUBJECTTOSPATIALRULESOFCOORDINATIONWITHTHEMAIN
PROCEEDINGS� GIVING THE LIQUIDATOR OF THE MAIN PROCEEDINGS A DEGREE OF
INmUENCEONTHETERRITORIALPROCEEDINGS�4HESECONDLIMITATIONARISESFROM
PUBLICPOLICY�4HERE ARE TWO IMPORTANT RULES IN RELATION TO THAT SECOND
LIMITATION�4HElRSTISTHATTHEREGULATIONEXPRESSLYSTATESTHATTHEJUDG
MENTOPENINGPROCEEDINGSSHALLALSOBERECOGNISEDWHEREINSOLVENCYPRO
CEEDINGSCANNOTBEBROUGHTAGAINSTTHEDEBTORUNDERTHELAWOFTHAT3TATE
�!RTICLE����	�SECONDPARAGRAPH	�4HESECONDISTHATTHEREGULATIONIM
POSESNOOBLIGATIONTORECOGNISEDECISIONSWHICHAFFECTPERSONALFREEDOM
ORPOSTALSECRECY�!RTICLE����		�

���4HEINSOLVENCYREGULATIONMAKESITPOSSIBLETOOPENINSOLVENCYPROCEED
INGSINTWOORMORE-EMBER3TATESCONCERNINGTHESAMEDEBTOR�7EHAVE
SEEN THAT THEPROCEEDINGSOPENED IN THE3TATEWHERE THEDEBTORHASHIS
CENTREOFMAININTERESTSHAVEUNIVERSALSCOPEANDTHATANYOTHERPROCEED
INGSWHICHMAYBEOPENEDUPINA-EMBER3TATEWHERETHEDEBTORPOS
SESSES AN ESTABLISHMENT �!RTICLE ���		 HAVE ONLY TERRITORIAL SCOPE� 4HE
REGULATIONDOESNOTLAYDOWNANYLIMITATIONASTOTHENUMBEROFTERRITORIAL
PROCEEDINGSWHICHMAYBEOPENED�)FTHEDEBTORPOSSESSESESTABLISHMENTS
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INSEVERAL-EMBER3TATES�THENINSOLVENCYPROCEEDINGSCOULDPOTENTIALLY
BEOPENEDINALLTHOSE3TATES�7HETHERORNOTTHEYAREOPENEDDEPENDSON
WHETHERTHOSEEMPOWEREDTOREQUESTITDOSOORNOT�&ORCREDITORS�ITONLY
MAKESSENSETOOPENPROCEEDINGSWHENTHEEXPECTEDVALUEOFTHEASSETS�
AFTERDEDUCTINGCOSTS�ISGREATERINTHETERRITORIALPROCEEDINGSTHANINTHE
MAINPROCEEDINGS�ORIFTHEMAINPROCEEDINGSARENOTPOSSIBLE	�4HEREIS
NOTHINGINTHEREGULATIONTOPREVENTTHEOPENINGOFONLYONESETOFMAIN
PROCEEDINGSAGAINSTASINGLEDEBTOR�EVENIFHEPOSSESSESESTABLISHMENTSIN
DIFFERENT3TATES�INMANYCASES�THATWILLBETHEMOSTREASONABLEOPTION�
-ULTIPLEPROCEEDINGSAREMERELYAPOSSIBILITYTHATTHEREGULATIONOFFERSTO
INTERESTEDPARTIES�

���! BASIC FUNCTION OF INSOLVENCY LAW IS TO IMPOSE ON INTERESTED PARTIES A
FRAMEWORKFORCOLLECTIVECOOPERATION�.ATURALLY�ONCEITBECOMESPOSSIBLE
TOOPENDIFFERENTINSOLVENCYPROCEEDINGSAGAINSTASINGLEDEBTOR�ITISES
SENTIALTOLAYDOWNCOORDINATIONMECHANISMSBETWEENTHESEPROCEEDINGS
INORDERTORESTORETHATPRINCIPLEOFCOLLECTIVEACTION�-OSTOFTHERULESTHAT
THEINSOLVENCYREGULATIONDEVOTESTOSUCHCOORDINATIONARECONTAINEDIN
#HAPTER)))�WHICHADDRESSESSECONDARYINSOLVENCYPROCEEDINGS�4HEFACT
THATTHEYARETHEREISNOCOINCIDENCE�)TCLEARLYINDICATESTHAT�ASFARASTHE
REGULATION ISCONCERNED� THERELATIONBETWEENPROCEEDINGS ISBASEDONA
PRINCIPAL�SECONDARYSCHEME�WHERETHEMAINPROCEEDINGSPLAYTHELEAD
INGROLE�4HISSCHEMECOMPRISESSEVERALIDEAS�

�A	/NLYONESETOFNATIONALPROCEEDINGSMAYHAVE�ORINRELATIONTONON
MEMBER3TATES�CLAIMTOHAVE	UNIVERSALSCOPE�ANDTHEYMAYONLYBE
OPENEDBYTHE3TATEWHERETHECENTREOFADEBTOR�SMAININTERESTSISLO
CATED�FORMER!RTICLE���		�4HESEARETHEMAINPROCEEDINGS�

�B	7HENTHEMAINPROCEEDINGSAREOPENED�ANYOTHERTERRITORIALPROCEED
INGSALREADYOPENED �!RTICLE��	OR TOBEOPENED �!RTICLE��	 IN THE
#OMMUNITYSHALLBESECONDARYPROCEEDINGSANDBESUBJECTTOMANDA
TORYRULESOFCOORDINATIONWITHTHEMAINPROCEEDINGS�4HESERULESGUAR
ANTEETHATTHESECONDARYPROCEEDINGSGIVEDUEATTENTIONTOTHEINTERESTS
OFTHEMAINPROCEEDINGSWITHOUTRENOUNCINGTHEIROWNFUNCTIONS�

�C	4HELIQUIDATORS�NOTTHECOURTS�PLAYTHELEADINGROLEINCOORDINATION�
4HEYHAVE THE ROLES OF SUPERVISION AND� IF APPROPRIATE� OF INITIATIVE�
GRANTEDTOTHEMUNDERNATIONALLAW�BUTTHEREGULATIONPUTSTHELIQUI
DATORSATTHECENTREOFTHESTRUCTUREFORCOORDINATIONBETWEENPROCEED
INGS�4WOVERY IMPORTANT RULES ARE THUS LAIDDOWN�4HElRST ESTAB
LISHESAGENERALDUTYFORTHELIQUIDATORINTHEMAINPROCEEDINGSANDTHE
LIQUIDATORSINTHESECONDARYPROCEEDINGSTOCOOPERATEWITHEACHOTHER
�!RTICLE����		�SUBJECTTOTHERULESAPPLICABLETOEACHOFTHEPROCEED
INGS�4HEINSOLVENCYREGULATIONMERELYIMPOSESTHEDUTYTOCOOPERATE�
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BUTGIVESNOINDICATIONASTOTHEFORMINWHICHTHISCOOPERATIONMAY
BEPUT INTOPRACTICE�4HESE FORMSWILL THEREFOREDEPENDONNATIONAL
LEGISLATION�4HISRULEALLOWSLIQUIDATORSTOCOORDINATETHEADMINISTRA
TION AND SUPERVISION OF THE DEBTOR�S ASSETS AND ACTIVITIES UNDER ANY
FORMPERMITTEDBYTHENATIONALLAWSOFTHEPROCEEDINGSTOBECOORDI
NATED�INCLUDINGCOOPERATIONPROTOCOLS�

 4HE SECOND RULE ESTABLISHES A GENERAL DUTY FOR THE LIQUIDATOR IN THE
MAINPROCEEDINGSANDTHOSEINTHESECONDARYPROCEEDINGSTOCOMMU
NICATE INFORMATIONTOEACHOTHER�!RTICLE����		�SUBJECTTOTHERULES
RESTRICTING THE COMMUNICATIONOF INFORMATION� THE LIQUIDATOR IN THE
MAIN PROCEEDINGS AND THE LIQUIDATORS IN THE SECONDARY PROCEEDINGS
SHALLBEDUTYBOUNDTOCOMMUNICATEINFORMATIONTOEACHOTHER�4HEY
SHALLIMMEDIATELYCOMMUNICATEANYINFORMATIONWHICHMAYBERELE
VANTTOTHEOTHERPROCEEDINGS�INPARTICULARTHEPROGRESSMADEINLODG
INGANDVERIFYINGCLAIMSANDALLMEASURESAIMEDAT TERMINATING THE
PROCEEDINGS�

�D	4HEPRINCIPAL�SECONDARYSCHEMEISALSOREmECTEDINTHERELATIONSBE
TWEENTHELIQUIDATORS�4HEREGULATIONALLOCATESADOMINANTROLETOTHE
LIQUIDATORINTHEMAINPROCEEDINGS�WHOISGIVENSPECIALPOWERSTOIN
TERVENEANDINmUENCETHESECONDARYPROCEEDINGS�4HUS�FORINSTANCE�
THEMAINLIQUIDATORCANBRINGABOUTASTAYOFTHEPROCESSOFLIQUIDATION
INTHESECONDARYPROCEEDINGS�!RTICLE��	�HAVERESTRUCTURINGPROCEED
INGS CONVERTED INTOWINDINGUPPROCEEDINGS �!RTICLE��	�PROPOSE A
RESCUEPLAN�COMPOSITIONORCOMPARABLEMEASUREINTHESECONDARYPRO
CEEDINGS�!RTICLE����	�lRSTPARAGRAPH	�ANDCANALSOVETOANYPLAN�
COMPOSITIONORCOMPARABLEMEASURETOWHICHHEHASNOTAGREED�IFTHAT
PLANORCOMPOSITIONAFFECTSTHElNANCIAL INTERESTSOFCREDITORSINTHE
MAINPROCEEDINGS�!RTICLE����	�SECONDPARAGRAPH	�

�E	!NYCREDITORMAYLODGEHISCLAIMINTHEMAINPROCEEDINGSANDINANY
SECONDARYPROCEEDINGS �!RTICLE����		� THE LIQUIDATORS SHALL LODGE IN
OTHERPROCEEDINGSCLAIMSALREADYLODGEDBYCREDITORSINTHEIRPROCEED
INGS�UNLESSTHISISOPPOSEDBYTHECREDITORS�!RTICLE����		�4HATPRIN
CIPLEOFPARTICIPATIONISVERYIMPORTANTFROMTHEPOINTOFVIEWOFCOOR
DINATINGPROCEEDINGS�ASITMAKESITPOSSIBLEWHEREAPPROPRIATETORE
PRODUCE IN ALL THE OTHER PROCEEDINGS THE MAJORITIES OF SHAREHOLDERS
ACHIEVEDINTHEMAINPROCEEDINGS�CONSEQUENTLY�IF�INACCORDANCEWITH
THEAPPLICABLELEGISLATION�THELIQUIDATORREPRESENTSTHOSECLAIMS�PAR
TICIPATIONALLOWSTHEMAINLIQUIDATORTOIMPOSEHISMAJORITY�THUSOBVI
OUSLY STRENGTHENING HIS POWERS TO INmUENCE SECONDARY PROCEEDINGS�
&ORARESTRUCTURINGPLANORFORACOMPOSITIONONAGLOBALSCALE�THAT
PRINCIPLECOULDTURNOUTTOBEDECISIVE�!TANYRATE�INDEPENDENTLYOF
NATIONALLAW�THELIQUIDATORSMAYPARTICIPATEINPROCEEDINGSOPENEDIN
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OTHER-EMBER3TATESONTHESAMEBASISASACREDITOR�INPARTICULARBY
ATTENDINGCREDITORS�MEETINGS�!RTICLE����		�

�F	 $IVIDENDSARECONSOLIDATED�ANDTHEREFORETHOSEOBTAINEDINONESETOF
PROCEEDINGS AREDEDUCTED FROM THEDIVIDENDS TOBEOBTAINED IN THE
OTHERSETORSETSOFPROCEEDINGS�!RTICLE����		�ACREDITORWHOHAS�IN
THECOURSEOFINSOLVENCYPROCEEDINGS�OBTAINEDADIVIDENDONHISCLAIM
SHALL SHARE IN DISTRIBUTIONS MADE IN OTHER PROCEEDINGS ONLY WHERE
CREDITORSOFTHESAMERANKINGORCATEGORYHAVE�INTHOSEOTHERPROCEED
INGS�OBTAINEDANEQUIVALENTDIVIDEND�4HEREGULATIONTAKESASAREFER
ENCEFORTHEDISTRIBUTIONOFDIVIDENDSTHE@#OMMUNITYAREA��WITHTHE
EXCLUSION OF $ENMARK� SEE 3ECTION � ABOVE	� 4HE MAIN OBJECTIVE
SOUGHTHEREISEQUALITYOFTREATMENTBETWEENALLCREDITORSWHOPARTICI
PATED IN PARALLEL INSOLVENCY PROCEEDINGS AGAINST THE SAME DEBTOR�
.ATURALLY� SINCE THE APPLICABLE LAWDIFFERS BETWEENPROCEEDINGS AND
THERANKINGOFCREDITSCANALSODIFFER�FULLEQUALITYISIMPOSSIBLE�4HE
OBJECTIVEOFTHEREGULATIONMUSTTHEREFOREBESEENASNECESSARILYMORE
MODEST�CONSISTINGOFENSURINGTHEPRINCIPLEOFEQUALITYBETWEENCRED
ITORSINSOFARASITISCOMPATIBLEWITHTHATBASICDIVERSITY�

�G	&INALLY�IFTERRITORIALPROCEEDINGSRESULTINASURPLUSOFASSETS�THATSUR
PLUSSHALLBETRANSFERREDTOTHEMAINPROCEEDINGS�WHICHWILLBENElT
FROMIT�!RTICLE��	�
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4HE2OME#ONVENTIONOF��*UNE����ONTHE,AWAPPLICABLETO#ONTRACTUAL
/BLIGATIONSIS�AFTERTHE"RUSSELS#ONVENTIONOF��3EPTEMBER����ON*URIS
DICTIONANDTHE%NFORCEMENTOF*UDGMENTSIN#IVILAND#OMMERCIAL-ATTERS�
THE SECONDSUCCESSFULATTEMPT TOUNIFYPRIVATE INTERNATIONAL LAWWITHIN THE
%UROPEAN5NION�

-OREOVER� INTHISRESPECT� ITOCCUPIESASPECIALPLACEIN#OMMUNITYPRIVATE
INTERNATIONAL LAW� )T IS THEONLY CONVENTION STILL IN FORCE� THEOTHERSHAVING
BEEN REPLACED BY REGULATIONS� EITHER AFTER PROVING THEIR EFFECTIVENESS OVER
MANYYEARS� SUCHASTHE����"RUSSELS#ONVENTION�ORBEFOREEVENENTERING
INTOFORCE�SUCHASTHE"RUSSELS))#ONVENTIONOF��-AY����ORTHE#ONVEN
TIONOF��.OVEMBER����ON)NSOLVENCY0ROCEEDINGS�)TISALSOTHEONLYONE
WHICHDOESNOT�STRICTLYSPEAKING�HAVEITSLEGALBASISINTHE4REATYOF2OME�
5NLIKETHE"RUSSELS)#ONVENTION�WHICHWASBASEDON!RTICLE����NOW!RTI
CLE���	OFTHE4REATYANDTHE"RUSSELS))#ONVENTION�DRAWNUPPURSUANTTO
!RTICLE+��OFTHE4REATYON%UROPEAN5NION�-AASTRICHT	�THE2OME#ON
VENTIONISSIMPLYACONVENTIONCONCLUDEDBETWEENTHE-EMBER3TATESOFWHAT
WASTHENTHE%UROPEAN%CONOMIC#OMMUNITY�)NSPIRIT�HOWEVER�THE2OME
#ONVENTIONISA#OMMUNITYCONVENTIONANDTHEQUESTIONOFWHETHERTOTRANS
FORMITINTOAREGULATIONNOWARISES�

4HISTEXTREFERSTOTHEORIGINSOFTHECONVENTION�)	�BRIEmYANALYSESITSCONTENT
�))	� INTRODUCES THE PROTOCOLS ON ITS INTERPRETATION �)))	 AND� lNALLY� RAISES
QUESTIONSABOUTITSLIKELYFUTURE�)6	�

5NIlCATIONOFTHERULESONJURISDICTIONBYTHE"RUSSELS#ONVENTIONOF��3EP
TEMBER����NECESSITATED� INORDER TOAVOID THEDANGEROF FORUMSHOPPING
RESULTINGFROMTHEMANYCHOICESOFJURISDICTIONWHICHTHECONVENTIONOPENED
UP�CORRESPONDINGUNIlCATIONOFTHERULESONCONmICTOFLAWS�(ENCE�ASEARLY
AS�����THE0ERMANENT2EPRESENTATIVES#OMMITTEE�#OREPER	DECIDEDTOFOL
LOWUPANINITIATIVEBYTHE"ELGIAN'OVERNMENTANDTOSETUPAWORKINGPARTY
FORTHEPURPOSE�

4HEORIGINALAMBITIONWASTOUNIFYTHERULESONCONmICTOFLAWSINALLMATTERS
TOWHICHTHE"RUSSELS#ONVENTIONAPPLIED�WITHTHEEXCEPTIONOFMAINTENANCE
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OBLIGATIONS�WHICHWERETHENTHESUBJECTOFPROCEEDINGSINTHE(AGUE#ONFER
ENCEON0RIVATE)NTERNATIONAL,AW�4HEWORKINGPARTY�SREMIT�THEREFORE�INI
TIALLY COVERED NOT ONLY CONTRACTUAL OBLIGATIONS� BUT ALSO EXTRACONTRACTUAL
OBLIGATIONSANDTHELAWONPROPERTYANDVALUABLESECURITIES�!FTERAFEWEX
PLORATORY STUDIES� THEWORKINGPARTY VERYQUICKLYPOSTPONED THE REST OF ITS
WORKONPROPERTYSINEDIE�/NTHEOTHERHAND�IN�����ITACHIEVEDAPRELIMI
NARYDRAFTCONVENTION�DRAWNUPBYTHESIXFOUNDING3TATESOFTHE%UROPEAN
%CONOMIC#OMMUNITY�ON THE LAWAPPLICABLE TOCONTRACTUALANDNONCON
TRACTUALOBLIGATIONS�4HISPRELIMINARYDRAFTWASTHESUBJECTOFWIDEDISCUSSION
ANDMANYSCIENTIlCCOLLOQUIA�)TSERVEDASTHEBASISOFDISCUSSIONFORFURTHER
NEGOTIATIONSWITHTHETHREENEW3TATESWHICHJOINEDTHE#OMMUNITYIN�����
$ENMARK�)RELANDANDTHE5NITED+INGDOM�4HENEGOTIATIONSWERETORESULT
IN����INADRAFTCONVENTIONlNALISEDIN����ANDLIMITEDTOCONmICTSOFLAWS
RELATINGTOCONTRACTUALOBLIGATIONS�

.ONCONTRACTUALOBLIGATIONSWERETAKENOUTOF THEDRAFT FOR TWOMAINREA
SONS�)THADEMERGEDTHATVERYLONGNEGOTIATIONS�THESUCCESSOFWHICHWASNOT
ENSUREDINADVANCE�WOULDBENECESSARYTOBRINGTHE5NITED+INGDOMREPRE
SENTATIVESTOABANDONTHE0HILIPPSV%YRERULEUNJUSTIlABLYFAVOURINGTHEDE
FENDANTINANACTIONRELATINGTOLIABILITYBYCUMULATIVEAPPLICATIONOFTHELEX
LOCIDELICTIANDTHELEXFORI�)NADDITION�ITHADTOBERECOGNISEDTHATTHEUNIlCA
TIONBROUGHTABOUTBYTHEPRELIMINARYDRAFTWOULDBELARGELYILLUSORYSINCETHE
(AGUE#ONFERENCEHADJUSTDRAWNUPTWOSPECIALCONVENTIONSUNIFYINGCON
mICTSOFLAWSAPPLICABLETOTRAFlCACCIDENTSANDACCIDENTSCAUSEDBYPRODUCTS�
ANDONLYSOME-EMBER3TATESOFTHE%UROPEAN%CONOMIC#OMMUNITYWERE
PREPAREDTORATIFYTHEM�4HISDEFECTSHOULDBEREMEDIEDINTHENOTTOODIS
TANT FUTURE� SINCE THE #OMMISSION�S $IRECTORATE'ENERAL FOR *USTICE AND
(OME!FFAIRSPUBLISHED APROPOSAL FOR A REGULATIONON THE SUBJECT IN-AY
�����

4HECONVENTIONWASSIGNEDIN2OMEON��*UNE����BUTENTEREDINTOFORCE
ONLYON�!PRIL�����AFTERTHESEVENTHRATIlCATION�(OWEVER�WITHOUTWAITING
FORTHEOFlCIALENTRYINTOFORCE�FOURSIGNATORY3TATESHADALREADYUNILATERALLY
INTRODUCED THE PROVISIONS OF THE CONVENTION INTO THEIR NATIONAL LEGISLATION�
lRST $ENMARK �LAW OF � -AY ����	� THEN ,UXEMBOURG �LAW OF �� -ARCH
����	�FOLLOWEDBYTHE&EDERAL2EPUBLICOF'ERMANY�LAWOF��*ULY����	
AND"ELGIUM�LAWOF��*ULY����	�-OREOVER�CERTAINCOURTSINOTHER3TATES�
SUCHAS&RANCEAND� INPARTICULAR�THE.ETHERLANDS�HADALREADYAPPLIEDTHE
CONVENTIONINADVANCEINTHEFORMOFRATIOSCRIPTA�ALTHOUGH!RTICLE��THEREOF
STATES THAT IT IS APPLICABLEONLY TO CONTRACTSMADEAFTER ITS ENTRY INTO FORCE�
3INCETHEN�THECONVENTIONHASBEENRATIlEDBYTHENINESIGNATORY3TATES�)T
WASEXTENDEDTO'REECEBYTHE,UXEMBOURG#ONVENTIONOF��!PRIL�����TO
3PAINAND0ORTUGALBYTHE&UNCHAL#ONVENTIONOF��-AY�����ANDlNALLY
TO!USTRIA�&INLANDAND3WEDENBYTHECONVENTIONSIGNEDIN"RUSSELSON��
/CTOBER�����
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"ASICALLY�THECONVENTIONlRSTHADTOADOPTAPOSITIONONTHETWOCLASSICMAJOR
ISSUESINTHISAREA�THEROLEOFFREEDOMOFCHOICEINDETERMININGTHELAWAPPLI
CABLEANDHOWTODETERMINETHELAWAPPLICABLEWHENTHEPARTIESHAVENOTEX
ERCISEDTHEIRRIGHTOFCHOICE�)NADDITIONTOGENERALSOLUTIONS�THECONVENTION
SETSPECIALRULESFORCONTRACTSINWHICHAWEAKERPARTYHADTOBEPROTECTED�)T
THENATTEMPTEDTOlNDSOLUTIONSFORPARTICULARPOINTSWHICHWERETHESUBJECT
OFDISCUSSION�(OWEVER�BEFOREHAND�ITHADTODElNEITSSCOPE�

�� 4HESCOPEOFTHECONVENTION

!RTICLE�OFTHECONVENTIONAMPLYDElNESITSSCOPE�)TSTATESTHATITSRULES
APPLY @TO CONTRACTUAL OBLIGATIONS IN ANY SITUATION INVOLVING A CHOICE BE
TWEENTHELAWSOFDIFFERENTCOUNTRIES��4HISFORMULATIONSAVESMAKINGTHE
HAZARDOUSATTEMPTTODElNEANINTERNATIONALCONTRACT�SINCE�FORTHECON
VENTIONTOAPPLY�ITISSUFlCIENTTHATAQUESTIONARISESASTOTHELAWGOVERN
INGTHECONTRACT�4HECONVENTIONAPPLIESTOALLCONTRACTS�WITHTHE�VERY
LIMITED�EXCEPTIONOFTHOSELISTEDIN!RTICLE���	ANDOFINSURANCECON
TRACTS COVERING RISKS SITUATED IN THE TERRITORIES OF #OMMUNITY -EMBER
3TATES�TODAYGOVERNEDBYSPECIlCDIRECTIVES�!RTICLE�FURTHERMOREAFlRMS
THEUNIVERSALNATUREOFTHECONVENTION�WHICHISTHEREFORENOTRESTRICTEDTO
INTRA#OMMUNITYCONTRACTUALRELATIONS�

�� &REEDOMOFCHOICE

)N!RTICLE��THECONVENTIONVERYCLEARLYSETSOUTTHEPRINCIPLEOFFREEDOMOF
CHOICE�WHILElRMLYUPHOLDINGTHEOTHERPRINCIPLETHATTHECONTRACTMUSTBE
CONNECTEDWITHTHELAWOFACERTAIN3TATE�4HEPRINCIPLEOFFREEDOMOFCHOICE
GOESHANDINHANDWITHTHERULETHATTHEPARTIESMAYCHOOSETHELAWOFTHEIR
CONTRACTWITHOUTRESTRICTIONANDWITHOUTTHECOURTSBEINGABLETOCLAIMANY
POWERTOCORRECTTHATCHOICEBASEDONTHELACKORINADEQUACYOFALINKBETWEEN
THECONTRACTANDTHE3TATEWHOSELAWHASBEENCHOSEN�)NOTHERWORDS�THEPAR
TIES�INCHOOSINGASPECIlCLAW�RELEASETHEMSELVESFROMTHELAWWHICHWOULD
HAVEBEENAPPLICABLEHADTHEYNOTMADEACHOICE�ANDPARTICULARLYFROMITS
MANDATORYRULES�4HATISTHEMEANINGOFFREEDOMOFCHOICEINPRIVATEINTERNA
TIONAL LAW�#ONNECTEDWITH THE IDEAOF FREEDOMOFCHOICE� THERE ISALSO THE
POSSIBILITYOFCHOOSINGALAWAFTERCONCLUSIONOFTHECONTRACT�PROVIDEDTHAT
CHOICEOFLAWDOESNOTDAMAGETHERIGHTSOFTHIRDPARTIES�!RTICLE���		�AND
THEPOSSIBILITYOFMAKINGAPARTIAL CHOICEWHICH INCLUDESACERTAIN RIGHT TO
@D£PEÀAGE��(OWEVER�THERIGHTTOCHOOSEDOESNOTIMPLYTHERIGHTTOEVADEALL
3TATE LAW�4HE CHOICEOF ANON3TATE LAW� SUCH AS THE LEXMERCATORIAOR THE
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5NIDROITPRINCIPLES�ISNOTEQUIVALENTTOACHOICEOFLAWWITHINTHEMEANINGOF
THECONVENTIONANDWILLPRODUCEANEFFECTONLYWITHINTHELIMITSAUTHORISEDBY
THELAWOBJECTIVELYAPPLICABLEWHERENOCHOICEHASBEENMADE�4HETWOFOLD
CONSEQUENCEOF THEPRINCIPLE THAT THE CONTRACT IS NECESSARILY GOVERNEDBY A
BODYOFLAWIS�lRSTLY�THATONCETHECHOICEOFLAWHASBEENMADE�THECONTRACT
ISSUBJECTTOTHEMANDATORYRULESOFTHELAWCHOSEN�WHICHMAYINSOMECASES
RESULT IN THE CONTRACT BEING INVALID AND� SECONDLY� THAT IF THE LAW CHOSEN
SHOULDBEAMENDEDAFTERCONCLUSIONOFTHECONTRACTANDTHENEWPROVISIONSARE
APPLICABLETOCONTRACTSINFORCE�THEYWILLAPPLYTOTHECONTRACT�

4O BE EFFECTIVE� THE CHOICE OF LAW @MUST BE EXPRESSED OR DEMONSTRATED ;DE
FAÀONCERTAINE=BYTHETERMSOFTHECONTRACTORTHECIRCUMSTANCESOFTHECASE�
�!RTICLE���	�SECONDSENTENCE	�@ $EFAÀONCERTAINE�ISATLEASTWHATTHE&RENCH
VERSIONOFTHECONVENTIONSAYSANDTHISISFAITHFULLYREPRODUCEDINTHE3PANISH
VERSION�@DEMANERACIERTA�	�BUTUNFORTUNATELYITHASBEENTRANSLATEDINDIFFER
ENTANDLESSRESTRICTIVEWAYSINTHEOTHERLANGUAGES�@WITHREASONABLECERTAINTY�
INTHE%NGLISHVERSION�@MITHINREICHENDER3ICHERHEIT�INTHE'ERMANVERSION�
@INMODORAGIONEVOLMENTECERTO�INTHE)TALIANVERSION�4HESEVARIATIONSARE
REGRETTABLE SINCE THE THRESHOLD FOR MOVING FROM THE CONmICT RULE BASED ON
FREEDOMOFCHOICEANDTHEONEBASEDONTHEOBJECTIVELOCATIONOFTHECONTRACT
ISLIKELYTOSHIFTACCORDINGTOTHECONTRACTING3TATEINWHICHTHEMATTERISRE
FERREDTOTHECOURTS�4HEPOINTONWHICHMAJORDIFFERENCESHAVEALREADYARISEN
ISTHATOFTHESCOPETOBEGIVENTOACLAUSEATTRIBUTINGJURISDICTIONTOTHECOURTS
OFACERTAIN3TATE�@CHOICEOFFORUMCLAUSE�	�UNACCOMPANIEDBYACLAUSERELAT
INGTOTHECHOICEOFTHELAWOFTHAT3TATE�4HE%NGLISHAND'ERMANTEXTS�UN
LIKETHE&RENCHTEXT�ALLOWTHEINTERPRETATIONTHATTHEREISATACITCHOICEOFTHE
LAWOFTHAT3TATE�

(OWEVER�THECONVENTIONLAYSDOWNCERTAINRESTRICTIONSONFREEDOMOFCHOICE�
4HElRSTRELATESTOPURELY INTERNALCONTRACTS� I�E� THOSEOFWHICHALL THEELE
MENTS� EXCEPT FOR THECHOICEOF LAWOR TRIBUNAL� ARE LOCATED INONECOUNTRY
ONLY�!RTICLE���	DOESNOTSETASIDETHERIGHTTOCHOOSE INSUCHACASE�BUT
STATESTHATTHECHOICECANNOTPREJUDICETHEAPPLICATIONOFTHEMANDATORYRULES
OFTHELAWOFTHATCOUNTRY�DElNEDASTHOSEWHICH�ACCORDINGTOTHATLAW�CAN
NOTBEDEROGATEDFROMBYCONTRACT�

!SECONDRESTRICTION�WHICHTHISTIMECONCERNSALLCONTRACTS�ISCONSTITUTEDBY
THEMANDATORYRULES�&RENCH�@LOISDEPOLICE�	REFERREDTOIN!RTICLE��/NEOF
THEMOSTSTRIKINGPROVISIONSOFTHECONVENTIONSTIPULATESTHAT�UNDERCERTAIN
CONDITIONS�EFFECTMAYBEGIVEN�CONCURRENTLYWITHTHELAWCHOSENORWITHTHE
APPLICABLELAWWHERENOLAWHASBEENCHOSEN�TOTHEMANDATORYRULESOFAN
OTHERLEGALSYSTEM�IFANDINSOFARASTHOSERULESMUSTBEAPPLIEDWHATEVERTHE
LAWAPPLICABLETOTHECONTRACT�4HISMEANSINFACT�ASTHE#OURTOF*USTICEHAD
OCCASIONTOPOINTOUTINITS!RBLADEJUDGMENTOF��.OVEMBER�����*OINED
#ASES #������ AND #������ ;����= %#2 )����	� @NATIONAL PROVISIONS
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COMPLIANCEWITHWHICHHASBEENDEEMEDTOBESOCRUCIALFORTHEPROTECTIONOF
THEPOLITICAL�SOCIALORECONOMICORDERINTHE-EMBER3TATECONCERNEDASTO
REQUIRECOMPLIANCETHEREWITHBYALLPERSONSPRESENTONTHENATIONALTERRITORY
OFTHAT-EMBER3TATEANDALLLEGALRELATIONSHIPSWITHINTHAT3TATE��0ROVISION
HAS�HOWEVER�BEENMADEFORTHERIGHTNOTTOAPPLYTHEMANDATORYRULESINTHE
CASEOFAFOREIGNLAW�!RTICLE��	�

&INALLY�THECONVENTIONRESTRICTSFREEDOMOFCHOICEWHENEXERCISEOFTHATFREE
DOMWOULDHAVETHEEFFECTOFPUTTINGTHEWEAKERPARTYATADISADVANTAGEIN
CERTAINCONSUMERCONTRACTS�!RTICLE�	ANDINEMPLOYMENTCONTRACTS�!RTICLE
�	�2ULESTOPROTECTTHECONSUMERORTHEWORKER�FOREXAMPLE�THENULLITYOF
UNFAIRTERMSORTHERULESONDISMISSAL	ADOPTEDINMANY3TATES�INCLUDING%U
ROPEAN5NION-EMBER3TATES�WOULDHAVENOPRACTICALAPPLICATIONININTERNA
TIONALRELATIONSIFTHEYCOULDBECOUNTEREDBYTHEFREECHOICEOFAFOREIGNLAW�
(ENCE�INTHOSETYPESOFCONTRACTANDINTHECIRCUMSTANCESINDICATEDBELOWIN
3ECTION��THECONVENTIONLAYSDOWNTHERULETHATCHOICEOFLAWISLAWFULBUT
THATTHECONSUMERORWORKERMUSTNOTTHEREBYBEDEPRIVEDOFTHEPROTECTION
WHICHHEISGUARANTEEDBYTHEMANDATORYRULESOFTHELAWWHICHWOULDBEAP
PLICABLETOTHECONTRACTIFNOCHOICEHASBEENMADE�)TSHOULDBENOTEDTHAT
THISISCLOSETOTHEPROVISIONSOFTHE"RUSSELS)2EGULATION�WHICHLIMITSINSUCH
CASESTHEPOSSIBILITYOFSTIPULATINGCHOICEOFFORUMCLAUSES�

�� !PPLICABLELAWWHERENOCHOICEHASBEENMADE

7HERE THE PARTIES HAVE NOT CHOSEN THE LAW APPLICABLE� THE CONVENTION HAS
ADOPTEDAMETHODOFOBJECTIVELY LOCALISING THECONTRACT�BYDESIGNATING THE
LAWOFTHECOUNTRYWITHWHICHTHECONTRACTISMOSTCLOSELYCONNECTED�!RTICLE
���		�)NTHISWAY�ITHASTRIEDTORULEOUTANYATTEMPTTODETERMINEWHATMIGHT
HAVEBEENTHEIMPLICITORHYPOTHETICALWILLOFTHEPARTIES�WHICHISNECESSARILY
UNPREDICTABLEANDBASEDONCONJECTURE�BUTALSOANYUSEOFlXEDLOCALISATION
CRITERIA�SUCHASTHEPLACEOFCONCLUSION�WHICHOFTENHASNOMEANINGFULCON
NECTIONWITHTHECENTREOFGRAVITYOFTHECONTRACTUALSITUATION�4HESOLUTION
ADOPTEDISBASEDONASOUNDMETHOD�3OASNOTTOLEAVEITTOTHECOURTTODE
TERMINETHEAPPLICABLELAWSOLELYBYITSOWNMEANSORBINDITBYlXEDCRITERIA�
THECONVENTION�!RTICLE���		HASCHOSENTOGIVEPRIORITYTOASIGNIlCANTPIECE
OFEVIDENCE�GENERALLYSPEAKING�THEHABITUALRESIDENCEOFTHEPARTYEFFECT
INGTHECHARACTERISTICPERFORMANCE�WHILEALLOWINGTHECOURTTODISREGARD
THIS@IFITAPPEARSFROMTHECIRCUMSTANCESASAWHOLETHATTHECONTRACTISMORE
CLOSELYCONNECTEDWITHANOTHERCOUNTRY��!RTICLE���		�

3UBJECTTOTHATEXCEPTIONCLAUSE�THEOBJECTIVECONNECTIONOFTHECONTRACTWITH
THELAWOFTHEPARTYEFFECTINGTHECHARACTERISTICPERFORMANCECONTRIBUTESCONSID
ERABLELEGALCERTAINTY�)TALSOCORRESPONDSTOACERTAINECONOMICREALITY�7HEREA
PERSON�INSTEADOFCONTACTINGASUPPLIERFROMHISOWNCOUNTRY�PREFERSTOCALLON
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AFOREIGNSUPPLIER�THATPERSON�ITISSAID�ACCEPTSTHERISKOFINTERNATIONALTRADE
ANDMAYASARULEEXPECTTHATTHECONTRACTWILLNOLONGERBESUBJECTTOHISOWN
LAW�BUTRATHERTOTHELAWACCORDINGTOWHICHTHESUPPLIERHABITUALLYCONTRACTS�
THATISTHELAWOFHISHABITUALRESIDENCEOROFHISESTABLISHMENT�

)NORDERTOFUNCTION�THERULEPRESUPPOSESTHATTHECHARACTERISTICPERFORM
ANCECANBEEASILYDETERMINED�4HEREPORTACCOMPANYINGTHECONVENTION
INDICATES THAT THE CHARACTERISTICPERFORMANCE IS GENERALLY THAT FORWHICH
PAYMENTISDUE�WHICHDOESNOTCAUSEAPROBLEMFORMOSTNAMEDCONTRACTS�
)NMOSTBILATERALCONTRACTS�INFACT�APRICEMUSTBEPAID�THEPRICEOFGOODS
INTHECASEOFASALEORTHEPRICEOFWORKSINAWORKSCONTRACT�THERENTIN
THECASEOFALEASE�THETICKETINTHECASEOFATRANSPORTCONTRACT�THEPRE 
MIUMINANINSURANCECONTRACT�THEINTERESTINALOANAGREEMENT�THEFEEIN
ALICENSINGAGREEMENT�ETC�4HEOBLIGATIONTOPAYTHEPRICEISTHEREFORENOT
SPECIlCTOATYPEOFCONTRACT�7HATISSPECIlC�ONTHEOTHERHAND�ISTHE
OBLIGATION OF THE SELLER TO SUPPLY THE MERCHANDISE� OF THE CONTRACTOR TO
CARRYOUTTHEWORKSREQUESTED�OFTHELESSORTOPROVIDETHELESSEEWITHTHE
USEOFTHERENTEDPROPERTY�ETC�)NALLTHESECONTRACTS� IT ISEASYTODETER
MINETHECHARACTERISTICPERFORMANCE�

(OWEVER�THISISNOTALWAYSTHECASE�)NPRACTICE�THEREAREANUMBEROFCON
TRACTUAL OPERATIONS� EVEN RELATIVELY SIMPLE ONES� WHICH MAY GIVE RISE TO
HESITATION�#OMMERCIALDISTRIBUTIONCONTRACTSPROVIDEANINTERESTINGEXAM
PLE�7HATEVERTHEIRFORM�THEYALLAIMTOMARKETTHEPRODUCTSOFACERTAIN
UNDERTAKINGON THEMARKETENTRUSTED TO THEDISTRIBUTOR�(ENCE� ITMIGHT
APPEARTHATITISTHEDISTRIBUTORWHOEFFECTSTHECHARACTERISTICPERFORMANCE�
4HISISCERTAINLYTRUEOFTHESALESAGENTORCOMMERCIALAGENTWHO�MOREOVER�
RECEIVES A PRICE �SALARY OR COMMISSION	 IN PAYMENT FOR HIS SERVICES� )T IS
MUCHMOREDOUBTFULINTHECASEOFTHELICENSEEORFRANCHISEE�)NTHEIRRELA
TIONSWITHTHEIROWNCUSTOMERSTHEYARE�OBVIOUSLY�THEONESWHOEF
FECTTHECHARACTERISTICPERFORMANCE�BUT�INTHEIRRELATIONSWITHTHEIRLICEN
SOROR FRANCHISOR� THE ROLES AREOFTEN INVERTED�4HE LICENSOROR FRANCHISOR
HIMSELFPROVIDESSIGNIlCANTSERVICES�PARTICULARLYINTHETRANSFEROFKNOW
HOW�ANDOFTENHIMSELFRECEIVESAFEE�ATLEASTINTHEFRANCHISEAGREEMENT�
-OREOVER�ITISCERTAINLYINTHEINTERESTOFTHELICENSORORFRANCHISORTOOR
GANISEHISDISTRIBUTIONNETWORKACCORDINGTOONEANDTHESAMESYSTEMOF
LAW�4HUS�OPINIONSAREDIVIDEDONTHISPOINTANDITISNOTEWORTHYTHATTHE
&RENCH#OURTOF#ASSATION�INAJUDGMENTOF��-AY�����RULEDTHATTHE
CHARACTERISTICPERFORMANCEWASTHATOFTHELICENSOR�)TWOULDBEGOODIFTHE
#OURTOF*USTICECOULDSETTLETHISISSUEONEDAY�

7HERETHECHARACTERISTICPERFORMANCECANNOTBEDETERMINED�ITISNECESSARYTO
REVERTTOTHEGENERALPRINCIPLEANDDECIDEONACASEBYCASEBASISWITHWHICH
COUNTRYTHECONTRACTISMOSTCLOSELYCONNECTED�4HETYPICALEXAMPLEISTHATOF
AN EXCHANGE IN WHICH BOTH SERVICES COULD BE DESCRIBED AS CHARACTERISTIC�
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WHICHAMOUNTSTOSAYINGTHATNEITHEROFTHEMIS�/NECOULDALSOMENTIONCER
TAINCOMPENSATIONCONTRACTSBETWEENBANKSORVARIOUSCOMPLEXCONTRACTUAL
OPERATIONSFORWHICHITISADVISABLE�INTHEINTERESTSOFLEGALCERTAINTY�TOCHOOSE
ANAPPLICABLELAWINTHECONTRACTITSELF�

4HEPRESUMPTIONINFAVOUROFTHELAWOFTHEPARTYWHOEFFECTSTHECHARACTER
ISTICPERFORMANCEISNOTTHEONLYONESETOUTIN!RTICLE�OFTHECONVENTION�
#ONTRACTSCOVERINGARIGHTINIMMOVABLEPROPERTYORARIGHTTOUSEIMMOVABLE
PROPERTYARELOGICALLYCONNECTED�WHERENOCHOICEOFLAWHASBEENMADE�WITH
THELAWINWHICHTHEIMMOVABLEPROPERTYISSITUATED�!RTICLE���		ANDCON
TRACTSFORTHECARRIAGEOFGOODSARECOVEREDBYASPECIAL�RATHERCOMPLICATED�
RULE�!RTICLE���		�

!LLTHECONNECTIONSSETOUTIN!RTICLE���	���	AND��	ARESUBJECT�ASALREADY
INDICATED�TOANEXCEPTIONCLAUSE�!RTICLE���		�)TWOULDBEPREFERABLEIFTHIS
CLAUSECOULDCONTINUETOBEUSED�ASITSNAMEINDICATES�ONLYINQUITEEXCEP
TIONALCASES�)THASHAPPENEDTHATSOMECOURTSHAVEUSEDITIMPROPERLYTORE
VERT TO SOLUTIONSWHICH THEYUSEDBEFORE THECONVENTIONENTERED INTO FORCE�
PARTICULARLYWITHREGARDTOTHEPROVISIONOFSECURITIES�(OWEVER�SUCHABUSES
ARERARE�!SALEGITIMATEEXAMPLEOFTHEAPPLICATIONOFTHEEXCEPTIONCLAUSE�WE
MAYQUOTEACERTAINDECISIONEXCLUDINGFROMTHELAWOFTHECOUNTRYINWHICH
THEIMMOVABLEPROPERTYWASSITUATEDADISPUTERELATINGTOAHOLIDAYLETCON
CLUDEDBETWEENALESSORANDATENANTBOTHHAVINGTHEIRHABITUALRESIDENCEIN
THEFORUM3TATE�PRESUMEDTOBEDIFFERENTFROMTHATINWHICHTHEIMMOVABLE
PROPERTYWASSITUATED�

�� 3PECIALRULESFORCONSUMERCONTRACTSANDEMPLOYMENTCONTRACTS

4HEFACTTHATTHESECONTRACTSAREREGULATEDBYTHECONVENTIONISINDICATEDNOTONLY
BYTHEAFOREMENTIONEDRESTRICTIONOFTHEPRINCIPLEOFFREECHOICE�4HEIRSPECIALNA
TUREISALSOEVIDENTFROMTHELAWAPPLICABLETOTHEMWHENNOLAWISCHOSEN�

&ORTHECONSUMER�THESPECIlCATIONADOPTEDISAPREFERENTIALONE�)FTHERULE
INDICATEDBYPRINCIPLEHADBEENADOPTED�CONSUMERCONTRACTSWOULD�WHENNO
LAWISCHOSEN�HAVEBEENGOVERNEDBYTHELAWAPPLICABLETOTHETRADESMANOR
PROFESSIONALAPPROACHEDBYTHECONSUMER�)TISTHATTRADESMANORPROFESSIONAL
THATPROVIDESTHESERVICECHARACTERISTICOFTHECONTRACT�!RTICLE�OFTHECONVEN
TIONSETSTHATSOLUTIONASIDEANDSUBJECTSTHECONTRACT�WHENNOLAWISCHOSEN�
TOTHELAWOFTHE3TATEINWHICHTHECONSUMERHABITUALLYRESIDES�WHICHISPRE
SUMEDTOBEIFNOTMOREFAVOURABLETOTHECONSUMERATLEASTMOREFAMILIARTO
HIMANDLIKELYTOPROTECTHIMFROMSURPRISES�4HATDEROGATIONSOLUTIONMAY
SURPRISETHETRADESMANORPROFESSIONAL�PARTICULARLYWHENHEISAPPROACHEDIN
HISOWNCOUNTRYBYAFOREIGNCONSUMERWHOISHIMSELFABROAD�!CCORDINGLY�
THECONVENTIONHASRESTRICTEDTHEDEROGATIONFROMBOTHTHEFREEDOMOFCHOICE
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ANDTHEOBJECTIVESPECIlCATIONOFTHELAWOFTHEPROVIDEROFTHECHARACTERISTIC
SERVICETOCERTAINWELLDElNEDPOSSIBILITIESINWHICHITISINFACTTHETRADESMAN
ORPROFESSIONALWHOHASTAKENTHEINITIATIVETHATLEADSTOTHECONCLUSIONOFA
CONTRACT�4HATISTHECASE�!RTICLE���		��I	WHERETHECONCLUSIONOFTHECON
TRACTWASPRECEDEDINTHECOUNTRYINWHICHTHECONSUMERHABITUALLYRESIDESBY
ASPECIALLYMADEPROPOSALORPUBLICITY��II	WHERETHECONSUMER�SCOCONTRAC
TORRECEIVEDTHEORDERINTHECONSUMER�SCOUNTRY�DOORTODOORSELLING	��III	
INTHESALEOFGOODSWHENTHECONSUMERHASGONETOTHESELLER�SCOUNTRYINTHE
CONTEXTOFAJOURNEYTHESELLERWITHTHEAIMOFENCOURAGINGTHECONSUMERTO
CONCLUDEASALE�4HOSETHREESITUATIONSAREINTERPRETEDSTRICTLYANDCERTAINCASES
RULEDONIN'ERMANYHAVESUGGESTEDTHATTHEYMIGHTPERHAPSBEEXTENDED�#ER
TAINEXCLUSIONS�SUCHASREALESTATECONTRACTSANDTRANSPORTCONTRACTS�ALSORESTRICT
THESCOPEOFTHISARTICLE�

&ORTHEEMPLOYEE�ITHASBEENAPPRECIATEDTHATTHERULEOFPRINCIPLEENUNCIATED
IN!RTICLE���	ISINAPPROPRIATE�SINCEITWOULDRESULTINTHEAPPLICATIONOFTHE
LAWOFTHE3TATEOFTHEEMPLOYEE�SHABITUALRESIDENCEATTHETIMEOFTHECONCLU
SIONOFTHECONTRACT�WHICHHASNOLOCALISATIONVALUEIFTHEEMPLOYER�SESTAB
LISHMENTANDTHEPLACEWHERETHEWORKISPERFORMEDAREBOTHINANOTHER3TATE�
(ERE!RTICLE�OFTHECONVENTIONHASMOREAPPROPRIATELYCHOSENALINKOFPROX
IMITY�RATHERTHANAPREFERENTIALONEASINTHECASEOFTHECONSUMER	ANDPRIN
CIPALLY OPTED FOR THE LAW OF THE COUNTRY IN WHICH THE EMPLOYEE HABITUALLY
PERFORMS HIS WORK� )F AN EMPLOYEE IS POSTED TO ANOTHER COUNTRY� THE LAW
CHANGESONLYIFTHEPOSTINGISDElNITIVE�)FANEMPLOYEEDOESNOTHABITUALLY
PERFORMHISWORKINASINGLECOUNTRY�THELAWAPPLICABLEIS�INPRINCIPLE�THATOF
THECOUNTRYINWHICHTHEESTABLISHMENTTHATRECRUITEDTHEEMPLOYEEISLOCATED�
4HESE SPECIlCATIONSARE SUBJECT TOANEXCEPTIONCLAUSE FRAMEDON THE SAME
LINESASTHATIN!RTICLE���	�

!SINTHECASEOFTHERESTRICTIONSONTHEFREEDOMOFCHOICE�THEREISADEGREEOF
PARALLELISMBETWEENTHEPROVISIONSOFTHE2OME#ONVENTIONANDTHOSEOFTHE
"RUSSELS)2EGULATIONONEMPLOYMENTCONTRACTS�4HEPARALLELISMISLESSINTHE
CASEOFCONSUMERCONTRACTSASTHEREGULATIONTAKESACCOUNTOFCONTRACTSCON
CLUDEDBYELECTRONICMEANS�WHICHWEREUNKNOWNWHENTHE2OME#ONVEN
TIONWASNEGOTIATED�

�� -ISCELLANEOUSMATTERS

!RTICLE��GIVESANONEXHAUSTIVELISTOFTHEMATTERSGOVERNEDBYTHELAWAP
PLICABLETOACONTRACT�)TEXPRESSESTHEDESIRENOTTOENCROACHUPONTHElELDOF
PROCEDURALLAW�INPARTICULARASREGARDSTHEASSESSMENTOFDAMAGESCONSEQUENT
UPONBREACH�!RTICLE����		�4HESAMEOBSERVATIONMAYBEMADEREGARDING
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THERECOGNITIONOFTHEPROOFOFCONTRACTSORACTSINTENDEDTOHAVELEGALEFFECT�
WHICHISCOVEREDBY!RTICLE���)TWILLBENOTEDTHAT!RTICLE����	�E	MAKESTHE
CONSEQUENCESOFTHENULLITYOFACONTRACTSUBJECTTOTHELAWOFTHECONTRACT�LIKE
THEOBLIGATIONTOREFUND�4HATSOLUTIONISUNDERSTANDABLEBECAUSETHEDESIRETO
BECONSISTENTRESULTSINTHEAPPLICATIONOFTHESAMELAWBOTHTOTHECAUSEOF
NULLITYANDTO ITSCONSEQUENCES�(ERE�HOWEVER� IT ISNOT STRICTLY SPEAKINGA
QUESTIONOFCONTRACTUALOBLIGATIONS�PRECISELYBECAUSETHERE ISNOVALIDCON
TRACT�&ORTHATREASON�THISPROVISIONISTHESUBJECTOFRESERVATIONSONTHEPART
OFCERTAIN-EMBER3TATES�

3PECIALMEASURESHAVEBEEN TAKEN CONCERNING CONSENT AND CAPACITY�7HILE
CONSENTANDTHEMATERIALVALIDITYOFACONTRACTAREGOVERNEDBYTHELAWTHAT
WOULDAPPLYTOITIFITWEREVALID�!RTICLE���		�APARTYWHOCLAIMSNOTTOHAVE
GIVENHISCONSENT�FOREXAMPLEBECAUSEHEKEPTSILENT�MAY�HOWEVER�RELYUPON
THELAWOFTHE3TATEINWHICHHEHABITUALLYRESIDES�IFTHEEFFECTOFHISCONDUCT
CANNOTREASONABLYBEDETERMINEDUNDERTHELAWPRESUMEDTOGOVERNTHECON
TRACT�!RTICLE���		�!SREGARDSCAPACITY�WHICHINMOSTCONTINENTALLEGALSYS
TEMSISAMATTEROFPERSONALSTATUS�THECONVENTIONDOESNOTREGULATEITDIRECT
LYBUTRESTRICTSITSELFTOCONlRMINGATRADITIONALSOLUTIONDATINGFROMARULING
OF��*ANUARY����BYTHE&RENCH3UPREME#OURTOF!PPEAL INTHE,IZARDI
CASE�BASEDONTHETHEORYOFAPPEARANCETOPREVENTAPERSONWHOHASCONCLUD
EDACONTRACTINONE3TATEFROMINVOKINGHISINCAPACITYRESULTINGFROMTHELAW
OFANOTHER3TATEVISÜVISACOCONTRACTORWHO�INGOODFAITH�WASUNAWAREOF
THATINCAPACITY�!RTICLE��	�

4HELAWAPPLICABLETOTHEFORMSOFACTSISCOVEREDBYTHELONG!RTICLE��4HAT
PROVISIONLAYSDOWNANALTERNATIVECONmICTRULEWHICHISFAVOURABLETOTHEVALID
ITYOFANACT�&ORITTOBEVALIDINFORM�ITISSUFlCIENTFORACONTRACTTOCOMPLY
WITHTHEFORMALREQUIREMENTSOFTHELAWTHATGOVERNSITSFORMORWITHTHOSEOF
THELAWOFTHECOUNTRYORCOUNTRIESINWHICHTHEINTENTIONSOFONEOROTHEROFTHE
PARTIES TOTHECONTRACTWEREEXPRESSED�!NEXCEPTIONISMADEFORTHEFORMOF
CONSUMERCONTRACTSGOVERNEDBY!RTICLE��WHICHREMAINSSUBJECTTOTHELAWOF
THE3TATEINWHICHTHECONSUMERISHABITUALLYRESIDENT�!RTICLE���		�

4HESETWOTRIANGULAROPERATIONSARECOVEREDBY!RTICLES��AND��OFTHECON
VENTIONRESPECTIVELY�4HEIDEACOMMONTOTHOSEARTICLESISTHATTHETRANSFEROF
ARIGHTBYVOLUNTARYASSIGNMENTORSUBROGATIONISSUBJECTTOITSOWNLAW�BUT
THATTHESITUATIONOFTHEDEBTORMUSTNOTBEAFFECTEDBYTHETRANSFER�)NVOLUN
TARYASSIGNMENT�THEOWNLAWOFTHETRANSFERISTHELAWOFTHEASSIGNMENTCON
TRACT�I�E�THELAWCHOSENBYCOMMONACCORDBYTHEASSIGNORANDTHEASSIGNEE�
ANDINSUBROGATIONITISTHELAWTHATGOVERNEDTHEDUTYOFTHETHIRDPARTYWHO
HASSATISlEDTHECREDITORANDCLAIMSTOHAVETAKENOVERTHECREDITOR�SRIGHTS�
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4HEINVIOLABILITYOFTHEDEBTOR�SPOSITIONMEANSTHATRELATIONSBETWEENTHEAS
SIGNORORTHESUBROGATEDPARTY�ONTHEONEHAND�ANDTHEDEBTOR�ONTHEOTHER
HAND�WILLBEGOVERNEDBYTHELAWWHICHGOVERNEDTHEORIGINALRIGHT�THESUB
JECTOFTHETRANSFER�!RTICLE��EVENPROVIDESTHATTHELAWGOVERNINGTHERIGHT
TOWHICHTHEASSIGNMENTRELATESSHALLDETERMINETHECONDITIONSUNDERWHICH
THEASSIGNMENTCANBEINVOKEDAGAINSTTHEDEBTOR�BUTITLEAVESOPENTHEQUES
TIONOFTHELAWAPPLICABLETOTHECONDITIONSUNDERWHICHTHEASSIGNMENTCAN
BEINVOKEDAGAINSTTHIRDPARTIES�

4HEAUTHORSOFTHE2OME#ONVENTIONWEREWELLAWAREOFTHEDANGEROFDIVER
GENT INTERPRETATIONS TO WHICH IT WAS EXPOSED� !CCORDINGLY� INCORPORATING A
PROVISIONTHATAPPEAREDINVARIOUS5NITED.ATIONSCONVENTIONS�THEYADOPTED
AN!RTICLE��THATADVISEDTHOSEINTERPRETINGTHECONVENTIONTOTAKEACCOUNT
OFITSINTERNATIONALCHARACTERANDTHEDESIRABILITYOFACHIEVINGUNIFORMITYINITS
INTERPRETATIONANDAPPLICATION�)NAJOINTDECLARATION�THEYHOPEDTHATJURISDIC
TIONINCERTAINMATTERSOFINTERPRETATIONWOULDBECONFERREDONTHE#OURTOF
*USTICEOFTHE%UROPEAN#OMMUNITIES�ASWASDONEINTHECASEOFTHE����
"RUSSELS#ONVENTIONBYTHEPROTOCOLOF�*UNE�����

4WOPROTOCOLSTOTHATENDWERESIGNEDON��$ECEMBER����AFTERLABORIOUS
NEGOTIATIONS�4HEFACTTHATTHEREARETWOPROTOCOLSREQUIRESSOMEEXPLANATION�
4HATFACTISTHERESULTOFAPOLITICALCOMPROMISEINTENDEDTOOVERCOMETHEOP
POSITIONOF3TATESRESOLUTELYHOSTILETOINTERPRETATIONBYTHE#OURTOF*USTICE
AND3TATESJUSTASRESOLUTELYINFAVOUROF#OMMUNITYINTERPRETATION�WHICHIS
THEONLYGUARANTEEOFUNIFORMAPPLICATIONOFTHECONVENTIONINTHECONTRACT
ING3TATES�4HElRSTPROTOCOLLAYSDOWNTHECONDITIONSINWHICHTHECOURTSOF
ACONTRACTING3TATECANASKTHE#OURTOF*USTICEFORITSINTERPRETATIONOFTHE
CONVENTION�4HEMAINDIFFERENCEBETWEENTHISlRSTPROTOCOLANDTHEPROTOCOL
OF�*UNE����ANNEXEDTOTHE"RUSSELS#ONVENTIONISTHATITDOESNOTOBLIGE
THE-EMBER3TATES�SUPREMECOURTSTOASKTHE#OURTOF*USTICEFORITSINTERPRE
TATIONOFTHECONVENTIONIFTHEYCONSIDERINTERPRETATIONNECESSARYBEFORETHEY
CAN GIVE A DECISION� 4HE 2OME #ONVENTION CAN BE APPLIED BY A -EMBER
3TATE�SCOURTSINACASECONCERNINGONLYTHENATIONALSOFNONMEMBERCOUN
TRIES�WHOAREGENERALLYNOTVERYKEENTOHAVETHEOUTCOMEOFTHEIRCASESDE
LAYEDFORAPRELIMINARYRULING�,IKETHE2OME#ONVENTION�THISlRSTPROTOCOL
PROVIDESFORITSENTRYINTOFORCEAFTERSEVENRATIlCATIONS�

7HYWERETHINGSNOTLEFTTHEREANDWHYWASASECONDPROTOCOLADDED�4HE
REASONWASTHEDESIRETOASSOCIATEALL#OMMUNITY3TATES���ATTHETIME	�IN
CLUDINGTHOSEWHICHATTHETIMEHADNOINTENTIONOFEVERRATIFYINGTHElRST
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PROTOCOL�WITHTHEPOSSIBILITYOFFEREDTOSOMEOFTHEMOFHAVINGRECOURSETO
PRELIMINARYINTERPRETATIONBYTHE#OURTOF*USTICE�&ORTHATREASON�THETHIRD
SENTENCEOF!RTICLE���	OFTHElRSTPROTOCOLPROVIDESTHATTHESAMElRSTPROTO
COL�EVENIFRATIlEDBY�3TATES�SHALLNOTINANYCIRCUMSTANCESENTERINTOFORCE
BEFORETHERATIlCATIONOFTHESECONDPROTOCOLBYTHE��-EMBER3TATES�4HE
FEARSAROUSEDBYTHISCOMPLEXMECHANISMPROVEDTOBEWELLBASED�SINCEATTHE
TIMEOFWRITING�*ULY����	ONESIGNATUREISSTILLMISSINGFROMTHESECONDPRO
TOCOLANDTHE#OURTOF*USTICETHEREFORESTILLHASNOJURISDICTIONTOINTERPRET
THECONVENTION�

4HECONVENTIONWASWELL RECEIVEDANDREGARDEDASAREAL STEP FORWARDWITH
RESPECTTOTHEPREVIOUSSITUATION�BUTITHASNEVERTHELESSSUFFEREDFROMCOMPE
TITIONFROMOTHERINSTRUMENTSWHICHHAVEUNDERMINEDTHECONSISTENCYOFITS
SOLUTIONSANDMIGHTBRINGABOUTITSREVISION�

!�#OMPETITIONFROMOTHERINSTRUMENTS

#OMPETITIONFROMOTHERTEXTSHASTOACERTAINEXTENTBEENPROVOKEDBYTHE
CONVENTIONITSELF�WITHTHEAIMOFPREVENTINGCONmICTSWITHEXISTINGINSTRU
MENTSORFUTUREINSTRUMENTS�WHETHERINTERNATIONALCONVENTIONSOR#OMMU
NITYLEGISLATION�

!RTICLE��OFTHECONVENTIONINCLUDESACLAUSEONCOMPATIBILITYWITHOTHER�EXIST
INGORFUTURECONVENTIONS�TOWHICHACONTRACTING3TATEISORWILLBEAPARTY�4HAT
APPARENTSLACKNESSIS�HOWEVER�COUNTERBALANCEDBYTHERESTRICTIONONTHEPOWER
OFTHECONTRACTING3TATESTOCONCLUDEINFUTUREOREVENBECOMEAMEMBEROFANY
MULTILATERALPRIVATEINTERNATIONALLAWCONVENTIONINTHESAMElELD�4HATRESTRIC
TION�ALREADYPROVIDEDFORIN!RTICLE��INTHEFORMOFACONCILIATIONPROCEDURE�
ISOFINCREASINGIMPORTANCETODAYBECAUSEOF!%42CASELAW�#OURTOF*USTICE�
��-ARCH����	WHICHGIVESTHE#OMMUNITYEXCLUSIVEPOWERSTOCONCLUDETREA
TIESINTHElELDSINWHICHITHASLAIDDOWNCOMMONRULES�

)TDOESNOT�HOWEVER�SETTLETHEPROBLEMOFEXISTINGCONVENTIONS�THEMAINTE
NANCEINFORCEOFWHICH�FORTHOSE3TATESTHATAREPARTYTOTHEM�DISRUPTSTHE
UNITYOFTHESYSTEMTHATOUGHTTOHAVEBEENPRODUCEDBYTHE2OME#ONVEN
TION�7EHAVEALREADYSEENTHATTHEEXISTENCEOFTWO(AGUE#ONVENTIONS�ON
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THE,AWAPPLICABLETO4RAFlC!CCIDENTSANDON0RODUCTS,IABILITY�LARGELYAC
COUNTEDFORTHEABANDONINGOFTHEPROVISIONSOFTHE����PRELIMINARYDRAFTON
EXTRACONTRACTUALOBLIGATIONS�

!S REGARDS CONTRACTUALMATTERS� THE CONmICT BETWEEN CONVENTIONS ABOVE ALL
CONCERNSSALESCONTRACTS�4HE2OME#ONVENTIONHASINFACTTOCOMBINEWITH
THE(AGUE#ONVENTIONOF�� *UNE����ON THE,AWGOVERNING4RANSFEROF
4ITLEIN)NTERNATIONAL3ALEOF'OODSANDWITHTHATOF��-ARCH����ONTHE
,AWAPPLICABLETO!GENCY�

4HE����(AGUE#ONVENTIONCONCERNINGTHESALEOFGOODSATPRESENTBINDS�
AMONGSTOTHERS�lVE3TATESTHATAREALSOPARTYTOTHE2OME#ONVENTION�$EN
MARK� &INLAND� &RANCE� )TALY AND 3WEDEN	� 7HILE� THEORETICALLY� WHERE THE
PARTIESHAVENOTCHOSENTHELAWOFTHECONTRACT�THE(AGUE#ONVENTIONUSES
THELAWOFTHESELLER�SPLACEOFHABITUALRESIDENCEANDISTHEREFOREINTHATRESPECT
INHARMONYWITHTHECHARACTERISTICSERVICESYSTEMSETUPBYTHE2OME#ON
VENTION�ITDIVERGESFROMITONVARIOUSPOINTS�#ONSIDERINGONLYTHEMOSTIM
PORTANT�ITINCLUDESNOGENERALEXCEPTIONCLAUSE�PROVIDINGONLYFORTHECASEOF
VERYFREQUENTAPPLICATIONOFTHEBUYER�SLAW�WHICHDOESNOTNECESSARILYCOR
RESPONDTOTHEEXCEPTIONCLAUSEINTHE2OME#ONVENTION�!BOVEALL�HOWEVER�
THE(AGUE#ONVENTIONAPPLIESTOSALESTOCONSUMERSANDITMAYBESUPPOSED
THATINMATTERSOFSALESITRENDERSINAPPLICABLETHECONmICTRULEPROTECTINGTHE
CONSUMERLAIDDOWNIN!RTICLE�OFTHE2OME#ONVENTION�

/NECANONLYREGRETTHATINTHECASEOFACONTRACTASFUNDAMENTALASACONTRACT
OFSALETHE-EMBER3TATESOFTHE%UROPEAN%CONOMIC#OMMUNITYSHOULDNOT
HAVEBEENABLETOAGREEONAUNIFORMCONmICTRULE�SOMEAPPLYINGTHE(AGUE
#ONVENTIONANDOTHERSTHE2OME#ONVENTION�)TWOULDBEDESIRABLEFORTHOSE
3TATES TOADOPTACOMMONPOSITIONVISÜVIS THE(AGUE#ONVENTION�EITHER
DENOUNCINGIT�AS"ELGIUMDIDRECENTLY�SUPPORTINGITOREVENALLRATIFYINGTHE
MORERECENT(AGUE#ONVENTIONOF��$ECEMBER�����WHICHISINTENDEDTO
REPLACETHATOF����BUTHASNOTYETENTEREDINTOFORCE�!BASICSOLUTIONWOULD
BEFORTHE3TATESPARTYTOTHE(AGUE#ONVENTIONTOMAKETHEDECLARATIONPRO
VIDEDFORINTHE&INAL!CTOFTHE8)6THSESSIONOFTHE(AGUE#ONFERENCEIN
����TOTHEEFFECTTHAT@THE#ONVENTIONOF��*UNE����ONTHE,AWAPPLICABLE
TO)NTERNATIONAL3ALESOF'OODSDOESNOTPREVENT3TATES0ARTIESFROMAPPLYING
SPECIALRULESONTHELAWAPPLICABLETOCONSUMERSALES��!LLDOUBTWOULDTHEREBY
BEREMOVEDREGARDINGTHEUNIFORMAPPLICATIONOF!RTICLE�OFTHE2OME#ON
VENTIONINALLTHECONTRACTING3TATES�

3IMILARCOMMENTSCANBEMADEREGARDINGTHE����(AGUE#ONVENTIONONTHE
,AWAPPLICABLETO!GENCY�WHICHISINFORCEINTHREE3TATESOFTHE%UROPEAN
5NION�&RANCE�THE.ETHERLANDSAND0ORTUGAL	�TOENCOURAGETHERATIlCATION
OFTHATCONVENTIONBYALLTHE3TATESOFTHE5NION�
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4HEPOSITIONOFTHE2OME#ONVENTIONVISÜVIS#OMMUNITYLEGISLATION�ESPE
CIALLY #OMMUNITY SECONDARY LEGISLATION� IS EVEN MORE DELICATE� !RTICLE ���
WHICHDOESNOMORETHANREPEATARULELAIDDOWNINTHESECONDPARAGRAPHOF
!RTICLE��OFTHE"RUSSELS#ONVENTIONASREVISEDIN�����RECOGNISESTHEPRECE
DENCEOVERTHECONVENTIONOF@PROVISIONSWHICH�INRELATIONTOPARTICULARMATTERS�
LAYDOWNCHOICEOFLAWRULESRELATINGTOCONTRACTUALOBLIGATIONSANDWHICHARE
ORWILLBECONTAINEDINACTSOFTHEINSTITUTIONSOFTHE%UROPEAN#OMMUNITIESOR
INNATIONALLAWSHARMONISEDINIMPLEMENTATIONOFSUCHACTS��

4HESCOPEOFSUCHAPROVISIONWASNOTKNOWNATTHETIME�3INCETHEN�AGREAT
MANYDIRECTIVESHAVEBEENADOPTEDONINSURANCECONTRACTSANDALSOTOPROTECT
CONSUMERSANDWORKERSWHOARESENTTOANOTHERCOUNTRYTOPERFORMASERVICE�
WHICHFREQUENTLYINCLUDECONmICTOFLAWRULESORATLEASTPROVISIONSDETERMIN
INGTHESCOPEINTHESPACEOFTHESUBSTANTIVEPROVISIONSWHICHARETHEMAIN
OBJECTTHEREOF�5NFORTUNATELY�THOSEPROVISIONS�WHICHSOMETIMESVARYFROM
ONEDIRECTIVETOANOTHER�ARENOTGENERALLYINHARMONYWITHTHOSEOFTHE2OME
#ONVENTION�WHICHPRODUCESADEGREEOFDISCORD�AGGRAVATEDBYTHEDIVERGENT
TRANSPOSITIONOFTHOSEPROVISIONSINTONATIONALLAW�

)NADDITION�THEGREATFREEDOMSINSTITUTEDBYTHE2OME4REATY�PRINCIPALLYTHE
FREEDOMOFMOVEMENTOFPERSONSANDOFGOODS�ANDTHERIGHTOFESTABLISHMENT
ANDTHEFREEDOMTOPROVIDESERVICES�ARESOMETIMESINVOKEDTOINmUENCETHE
RESULTSTOWHICHTHELAWAPPLICABLELEADSUNDERTHE2OME#ONVENTIONOREVEN
SOMETIMESAGAINSTTHECONmICTRULE�

3UCHDEVELOPMENTSHAVEMEANTTHATTHEIDEATHATITWOULDBEAPPROPRIATETO
TIDYUP�BYREVISINGTHE2OME#ONVENTION�HASGAINEDSOMECREDIT�

"�2EVISIONOFTHE2OME#ONVENTION�

/N��*ANUARY�����THE%UROPEAN#OMMISSIONPUBLISHEDONITSWEBSITEA
'REEN0APERONTHECONVERSIONOFTHE2OME#ONVENTIONOF����ONTHE,AW
APPLICABLETO#ONTRACTUAL/BLIGATIONSINTOA#OMMUNITYINSTRUMENTANDITS
MODERNISATION�4HATDOCUMENTINVITEDANSWERSTOABOUT��QUESTIONSDRAFTED
INAVERYOPENFASHION�)TISTOOEARLYTOSAYWHATTHERESULTWILLBE�)TISSIMPLY
KNOWNTHAT!USTRIAHADMADEITSACCESSIONTOTHE2OME#ONVENTIONBYTHE
CONVENTIONOF��/CTOBER����CONDITIONALUPONTHEREVISIONOF!RTICLE�ON
CONSUMERPROTECTION�)TISTHEREFOREPROBABLETHATIFTHEREISAREVISIONITWILL�
INANYCASE�INVOLVETHATARTICLE�WHICHISALSOTHEONEMOSTTHREATENEDBYTHE
DIRECTIVESADOPTEDSINCETHEENTRYINTOFORCEOFTHECONVENTION�)TISALSOPROB
ABLETHATTHATPOSSIBLEREVISIONWILLCONVERTTHECONVENTIONINTOAREGULATION�
LIKETHE"RUSSELS)AND))#ONVENTIONS�RATHERTHANADIRECTIVE�FORREASONSOF
ENHANCEDLEGALCERTAINTYANDUNIFORMAPPLICATIONINTHE-EMBER3TATES�
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6

��	4HETEXTTHATFOLLOWSREmECTSTHE
OPINIONSOFTHEAUTHORANDMAY
NOTINANYCIRCUMSTANCESBE
REGARDEDASPRESENTINGTHEOFlCIAL
POSITIONOFTHE%UROPEAN
#OMMISSION�
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!SAFOUNDATIONALSTAGEINTHECREATIONOFA%UROPEANJUDICIALAREA�THE����"RUS
SELS#ONVENTIONON*URISDICTIONANDTHE%NFORCEMENTOF*UDGMENTSIN#IVILAND
#OMMERCIAL-ATTERS��	ALREADYREQUIREDTHATACOURTSEISEDOFA@#OMMUNITY�
DISPUTESHOULDSTAYTHEPROCEEDINGSSOLONGASITWASNOTSHOWNTHATTHEDEFENDANT
HADBEENABLETORECEIVETHEDOCUMENTINSTITUTINGTHEPROCEEDINGSINSUFlCIENT
TIMETOENABLEHIMTOARRANGEFORHISDEFENCE�ORTHATALLNECESSARYSTEPSHADBEEN
TAKENTOTHISEND�)TALSOPROVIDEDTHATTHERECOGNITIONANDENFORCEMENTOFAJUDG
MENTCOULDBEREFUSED�WHEREITWASGIVENINDEFAULTOFAPPEARANCE�IFTHEDEFEND
ANTWASNOTFULLYSERVEDWITHTHEDOCUMENTWHICHINSTITUTEDTHEPROCEEDINGSIN
SUFlCIENTTIMEFORHIMTOARRANGEFORHISDEFENCE�

4HESMOOTHFUNCTIONINGOF THECONVENTIONPRESUPPOSESDUERESPECT FOR THE
RIGHTSOFTHEDEFENCE�WHICHISAFUNDAMENTALPRINCIPLEOFTHELAWOFALL-EM
BER3TATESOFTHE%UROPEAN#OMMUNITY�

)NPRACTICE�FAILURESREGULARLYOCCURREDINTHEOPERATIONOFTHEARRANGEMENTS
FORTRANSMITTING JUDICIALDOCUMENTS FROMONE-EMBER3TATETOANOTHERFOR
THEPURPOSESOFSERVICE�ANDPRELIMINARYDISCUSSIONSONTHISMATTERSTARTEDIN
THEEARLY����S�

!T THE TIME� CIVIL JUDICIAL DOCUMENTS WERE TRANSMITTED BETWEEN -EMBER
3TATESINACCORDANCEWITHSEVERAL(AGUECONVENTIONS�PARTICULARLYTHE#ON
VENTIONOF��.OVEMBER����ONTHE3ERVICE!BROADOF*UDICIALAND%XTRAJU
DICIAL$OCUMENTS IN#IVIL AND#OMMERCIAL-ATTERS� TOWHICHMOSTOF THE
-EMBER3TATESWEREPARTY�ORUNDERVARIOUSBILATERALAGREEMENTS�

4HEREWASAWIDEVARIETYOFPROCEDURESFORTRANSMITTINGDOCUMENTS�INADDI
TIONTOTHESIXMETHODSLAIDDOWNINTHE����(AGUE#ONVENTION�THEREWERE
THOSEINTHEBILATERALAGREEMENTS�

4HISINEVITABLYCAUSEDUNCERTAINTYAMONGPRACTITIONERSOVERTHECHOICETOBE
MADEBETWEENTHEVARIOUSPOSSIBILITIESOPENTOTHEM�

)N ADDITION� WHILE SOME AGREEMENTS ALLOWED DIRECT TRANSMISSION BETWEEN
COURTSINDIFFERENT-EMBER3TATES�ITWASSOMETIMESFOUNDTHATTHECOMPETENT

��	 #ONVENTIONOF��3EPTEMBER
�����CONSOLIDATEDVERSION	�/*#

�������������P��	�
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CENTRALADMINISTRATIONSHADNOTPUTINPLACEANYRELIABLEMEANSWHEREBYTHOSE
INVOLVEDLOCALLYCOULDBEMADEAWAREOFTHECONTACTDETAILSOFTHEIRCOUNTER
PARTSABROAD�

!STOTHEINTERNALARRANGEMENTSAPPLIEDBYSOME-EMBER3TATESFORTRANSMIT
TINGDOCUMENTS TO ANOTHER-EMBER3TATE� THESE SOMETIMES INVOLVEDUP TO
THREEINTERMEDIATESTEPSBETWEENTHEDRAFTEROFTHEDOCUMENTANDTHEOFlCE
RESPONSIBLEFORSENDINGITABROAD�4HISNATURALLYLEDTOCONSIDERABLEDELAYS�SO
MUCHSOTHATTHEPERIODELAPSINGBETWEENTHEDATEADOCUMENTWASSENTAND
THEDATEONWHICHTHESAMEAUTHORITYRECEIVEDTHECERTIlCATEOFSERVICECOULD
EXTENDTOSEVERALYEARS�EVENTHOUGHTHECOURTSEISEDANDTHEDOMICILEOFTHE
ADDRESSEEOFTHEDOCUMENTWERESOMETIMESNOMORETHANAFEWMILESAPART�

)TWASSOMETIMESFOUNDTHATDOCUMENTSWEREBEINGTRANSLATED�ASSTIPULATED
BYTHE3TATEADDRESSED�EVENTHOUGHTHEADDRESSEEPOSSESSEDTHENATIONALITYOR
HADAPERFECTCOMMANDOFTHELANGUAGEOFTHE3TATEOFTRANSMISSION�/NTHE
OTHERHAND�SOMEDOCUMENTSTRANSMITTEDWITHOUTATRANSLATIONWEREREJECTED
WHENTHEADDRESSEEWASWELLABLETOUNDERSTANDTHEM�ALLTHESTAGESDOWN
STREAMOFTHESENDERHAVINGBEENGONETHROUGH�ONTHEGROUNDSTHATTHE
REQUIREMENTSOFTHE3TATEADDRESSEDHADNOTBEENFULlLLED�

4HESLIGHTESTMISTAKEINTHEFORMALITIESFORTRANSMITTINGADOCUMENTMEANTIT
WOULDBERETURNEDTOTHESENDINGAUTHORITY�WHENASIMPLEREQUESTFORCORREC
TIONORADDITIONALINFORMATIONWOULDHAVEENABLEDTHEDOCUMENTTOBESERVED
WITHOUTDELAY�"UTNODIRECTMEANSOFCOMMUNICATIONWEREMADEAVAILABLETO
THELOCALLYCOMPETENTAUTHORITIESINTHEVARIOUS-EMBER3TATES�

)TISNOTHARDTOSEETHATSUCHMALFUNCTIONSWEREHINDERINGTHESMOOTHOPERA
TIONOFTHEPROCEDURESANDTHATTHENUMEROUSPROBLEMSENCOUNTEREDNEEDED
TOBEADDRESSED�

(AVINGBEENINFORMEDOFTHESEPROBLEMS�THE#OUNCILOF*USTICE-INISTERSDECID
EDIN/CTOBER����TOCHARGEAWORKINGPARTYWITHDRAWINGUPANINSTRUMENTTO
IMPROVEMETHODSOFTRANSMITTINGDOCUMENTSBETWEEN-EMBER3TATES�

3HORTLYAFTERWARDS�THE.ETHERLANDS0RESIDENCYPUTFORWARDDRAFTADJUSTMENTS
TO!RTICLE)6OFTHEPROTOCOLTOTHE����"RUSSELS#ONVENTIONWHEREBY�UNLESS
OPPOSEDBYTHE3TATEOFDESTINATION�DOCUMENTSCOULDBETRANSMITTEDDIRECTLY
BETWEENPUBLICOFlCERSOFTHE3TATESCONCERNED�

4HE.ETHERLANDSDRAFTPROVIDEDFORTHEDRAWINGUPOFALISTOFPUBLICOFlCERS
OROTHERAUTHORITIESWHOWEREEMPOWEREDTOSENDEACHOTHERDOCUMENTS�

4HEN�ATTHEBEGINNINGOF�����THE&RENCH0RESIDENCYPRESENTEDADRAFTCON
VENTIONBASEDONAFEWFUNDAMENTALPOINTS�DIRECTTRANSMISSIONOFDOCUMENTS
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BETWEEN-EMBER3TATES�AUTHORITIESCOMPETENTFORRECEIVINGTHEMFROMAP
PLICANTSANDFORFORWARDINGTHEMTOTHEADDRESSEES�ESTABLISHMENTOFANOVER
ALLTIMELIMITFORCOMPLETINGTHEPROCESSOFTRANSMITTINGANDSERVINGDOCU
MENTS�INTRODUCTIONOFMODERNMETHODSOFTRANSMISSION�ANDAmEXIBLEAND
PRAGMATICSOLUTIONTOTHEPROBLEMOFTRANSLATIONS�

!FTERTWOYEARSOFNEGOTIATIONSINTHE#OUNCIL�THEFOLLOWINGWEREADOPTEDON
��-AY�����THE#ONVENTION�DRAWNUPONTHEBASISOF!RTICLE+��OFTHE
4REATYON%UROPEAN5NION�ONTHE3ERVICEINTHE-EMBER3TATESOFTHE%URO
PEAN5NIONOF*UDICIALAND%XTRAJUDICIAL$OCUMENTSIN#IVILOR#OMMERCIAL
-ATTERS��	�THEPROTOCOLONTHEINTERPRETATIONOFTHATCONVENTIONBYTHE#OURT
OF*USTICEOFTHE%UROPEAN#OMMUNITIES� �	�ANDTHEEXPLANATORYREPORTSCON
CERNINGTHESETWOTEXTS� �	�

!RTICLE��OFTHECONVENTIONPROVIDEDFORENTRYINTOFORCEAFTERRATIlCATIONBY
ALL -EMBER 3TATES BUT ALLOWED -EMBER 3TATES TO DECLARE THE CONVENTION
APPLICABLEAMONGTHEMSELVESBEFORETHATTIMEIFTHEYSOWISHED�

(OWEVER�THE!MSTERDAM4REATY�!RTICLE�OFWHICHRESULTEDIN!RTICLE���A	
OFTHE%#4REATYONIMPROVINGANDSIMPLIFYINGTHESYSTEMFORCROSSBORDER
SERVICEOF JUDICIAL AND EXTRAJUDICIAL DOCUMENTS	 CAME INTO FORCEBEFORE THE
CONVENTIONANDITSPROTOCOLWERERATIlEDBYTHE-EMBER3TATES�3HORTLYAFTER
WARDSTHE#OMMISSIONSUBMITTED�PURSUANTTO!RTICLE��OFTHE4REATY�ADRAFT
#OUNCILDIRECTIVEONTHESERVICEINTHE-EMBER3TATESOFJUDICIALANDEXTRAJU
DICIALDOCUMENTSINCIVILORCOMMERCIALMATTERS�WHICHINCORPORATED�WITHTHE
NECESSARYADJUSTMENTS�THECONTENTOFTHECONVENTION�

6ERYSOON�ATTHEREQUESTOFALARGEMAJORITYOF-EMBER3TATES�THEDISCUSSIONS
MOVEDTOWARDS THEPREPARATIONOFA REGULATION�ANDEVENTUALLY�ON��-AY
�����THE#OUNCILADOPTED2EGULATION�%#	.O���������ONTHESERVICEIN
THE-EMBER3TATESOF JUDICIALANDEXTRAJUDICIALDOCUMENTS INCIVILORCOM
MERCIALMATTERS��	�

4HUS�MORETHANSIXYEARSELAPSEDBETWEENTHESTARTOFNEGOTIATIONSONTHE
DRAFTCONVENTIONPUTFORWARDBY&RANCEANDTHEENTRYINTOFORCEOFTHENEW
INSTRUMENT�4HIS ISOBVIOUSLY A LONG TIME FORWHATWAS SIMPLY AMATTEROF
DRAWINGUPANDIMPLEMENTINGPRACTICALARRANGEMENTSFORSENDINGDOCUMENTS
FROMONE-EMBER3TATETOANOTHER�!TLEASTTHEFACTTHATTHECONVENTIONWAS
CONVERTEDINTOAREGULATIONMEANTITCOULDCOMEINTOFORCESIMULTANEOUSLYIN
ALL-EMBER3TATESWITHINAREASONABLEPERIODOFTIME�ALLOWINGFORTHEPRACTI
CALSTEPSTHATHADTOBETAKENTOENABLETHENEWSYSTEMTOOPERATE�

)NFACT�THEPREPARATIONOFSUCHANINSTRUMENTPROVEDTOBEANESPECIALLYDELI
CATEMATTER�SINCETHERIGHTSOFTHEDEFENCEHAVETOBESAFEGUARDEDINVARIOUS
WAYSANDATDIFFERENTSTAGES IN THEPROCESSOF SENDINGDOCUMENTS FROMONE
-EMBER3TATETOANOTHER�ANDRULESOFPROCEDURE�LIKEMETHODSOFSERVICE
�DIFFERCONSIDERABLYFROMONE-EMBER3TATETOANOTHER�

��	 /*#��������������P���
��	 0ROTOCOL�DRAWNUPONTHEBASIS

OF!RTICLE+��OFTHE4REATYON
%UROPEAN5NION�ONTHE

INTERPRETATION�BYTHE#OURTOF
*USTICEOFTHE%UROPEAN

#OMMUNITIES�OFTHE#ONVENTION
ONTHE3ERVICEINTHE-EMBER

3TATESOFTHE%UROPEAN5NIONOF
*UDICIALAND%XTRAJUDICIAL

$OCUMENTSIN#IVILOR
#OMMERCIAL-ATTERS�/*#����

����������P���	�
��	 %XPLANATORYREPORTONTHE

#ONVENTION�DRAWNUPONTHEBASIS
OF!RTICLE+��OFTHE4REATYON

%UROPEAN5NION�ONTHE3ERVICEIN
THE-EMBER3TATESOFTHE

%UROPEAN5NIONOF*UDICIALAND
%XTRAJUDICIAL$OCUMENTSIN#IVIL

OR#OMMERCIAL-ATTERS�/*#����
����������P���	�%XPLANATORY

REPORTONTHEPROTOCOL�DRAWNUP
ONTHEBASISOF!RTICLE+��OFTHE

4REATYON%UROPEAN5NION�ONTHE
INTERPRETATION�BYTHE#OURTOF

*USTICEOFTHE%UROPEAN
#OMMUNITIES�OFTHE#ONVENTION

ONTHE3ERVICEINTHE-EMBER
3TATESOFTHE%UROPEAN5NIONOF

*UDICIALAND%XTRAJUDICIAL
$OCUMENTSIN#IVILOR

#OMMERCIAL-ATTERS�/*#����
����������P���	�

��	 /*,��������������P����
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4HENEGOTIATORSWERETHEREFOREATPAINSTOPRESERVETHERIGHTSOFTHEPARTIES
INVOLVEDINTHESERVICEOFDOCUMENTSWHILEATTHESAMETIMEENSURINGTHATTHE
INSTRUMENTWASEFFECTIVE�

!�4RANSLATIONOFDOCUMENTS

7HILE IT IS IMPORTANTTHAT THESERVICEANDHENCETHETRANSMISSIONOFDOCU
MENTS�WHERETHEPARTIESRESIDEINTHETERRITORYOFDIFFERENT-EMBER3TATES
�SHOULDBECARRIEDOUTASSWIFTLYASPOSSIBLE�ITISALSONECESSARYTHATTHEAD
DRESSEES SHOULD BE ABLE TO ACQUAINT THEMSELVES WITHOUT DIFlCULTY WITH THE
DOCUMENTSTHATARESENTTOTHEM�(OWEVER�THETRANSLATINGOFSUCHDOCUMENTS
ISALWAYSANEXPENSIVEPROCESSWHICHISLIABLETOHOLDUPTHEPROCEEDINGSAND
ISNOTNECESSARYINEVERYCASE�

&OREXAMPLE�WHERETHEADDRESSEEISSERVED�INTHECOUNTRYWHEREHEISRESI
DENT�WITHADOCUMENTFROMHIS3TATEOFORIGIN�ATRANSLATIONISOBVIOUSLYSU
PERmUOUS�4HESAMEISTRUEINTHECASEOFADISPUTEBETWEENTWOCOMPANIES
THATREGULARLYCONDUCTTHEIRBUSINESSINTHELANGUAGEOFTHECOURTAPPLIEDTO�

4HE����(AGUE#ONVENTIONALLOWEDTHECONTRACTING3TATESTOREQUIREDOCU
MENTSTOBETRANSLATEDINTOTHEOFlCIALLANGUAGEORLANGUAGESOFTHECOUNTRY
CONCERNEDWHERESERVICEHADTOBEEFFECTEDBYAMETHODPRESCRIBEDBYTHELO
CALLAW�!LARGENUMBEROFCONTRACTING3TATESMADEDECLARATIONSINTHISCON
NECTION THAT WERE SOMETIMES HARD TO INTERPRET AND WERE CONSEQUENTLY THE
CAUSEOFERROR�

4HEREGULATIONPROVIDESFORAmEXIBLEAPPROACHTHATALLOWSTHEAPPLICANTTO
CHOOSE WHETHER OR NOT TO HAVE A TRANSLATION MADE OF THE DOCUMENTS TO BE
TRANSMITTED�4HEADDRESSEE�HOWEVER�CANREFUSETOACCEPTTHEMUNLESSTHEY
AREDRAWNUPORTRANSLATEDINTHELOCALOFlCIALLANGUAGEORALANGUAGEOFTHE
-EMBER3TATEOFTRANSMISSIONWHICHHEUNDERSTANDS�

)FTHEADDRESSEEOFTHEDOCUMENTNOTIlESTHERECEIVINGAGENCYTHATHEREFUSES
TOACCEPTTHEDOCUMENT�ITMUSTBEIMMEDIATELYRETURNEDTOTHETRANSMITTING
AGENCYWITHAREQUESTFORATRANSLATION�

)NTHEEVENTOFADISPUTEONTHISPOINT�ITISFORTHECOURTHEARINGTHEORIGINAL
CASETOASSESSWHETHERORNOTTHEREFUSALWASJUSTIlEDANDTODRAWANYRELEVANT
CONCLUSIONS AS TO THE REGULARITY OF THE SERVICE� 4HIS WILL BE AN ASSESSMENT
BASEDONTHEFACTS�ANDNOLONGERAFORMALCHECKCARRIEDOUTPURSUANTTOTHE
LAWOFTHE3TATEADDRESSEDORTHETRANSMITTING3TATE�
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)NCASEOFDOUBTCONCERNINGTHEADDRESSEE�SABILITYTOUNDERSTANDADOCUMENT
DRAWNUPINTHELANGUAGEOFTHETRANSMITTING3TATE�THEAPPLICANT�IFHEWISH
ESTOGUARDAGAINSTANYPROBLEMS�WILL�OFCOURSE�HAVEEVERYINTERESTINENSUR
INGTHATTHEDOCUMENTSARETRANSLATEDINTOTHEOFlCIALLANGUAGEOFTHEPLACEOF
SERVICEBEFORETHEYARETRANSMITTED�

(EMUSTINANYCASEADVANCETHECOSTSOFTRANSLATION�

(OWEVER�IFHEISCERTAINTHATREFUSALBYTHEADDRESSEEOFUNTRANSLATEDDOCU
MENTSWOULDBEUNJUSTIlEDUNDERTHEREGULATION�HEWILLBEABLETOAVOID�AT
NORISK�THEEXTRACOSTSANDDELAYSINVOLVEDINHAVINGATRANSLATIONMADE�

"�$ATEOFSERVICE

)NTHECASEOFINTERNATIONALSERVICEOFADOCUMENT�THENEEDTOTRANSMITTHE
DOCUMENTFROMONE3TATETOANOTHERMEANSTHEREISSOMETIMESACONSIDERABLE
TIMELAGBETWEENITSBEINGHANDEDINTOTHECOMPETENTAUTHORITYOFTHETRANS
MITTING3TATEANDACTUALLYBEINGDELIVEREDTOTHEADDRESSEEBYTHEAUTHORITYOF
THE3TATEADDRESSED�

4HISRAISESTHEPROBLEMOFDETERMININGTHEDATEONWHICHTHEINTERNATIONAL
SERVICEPRODUCESITSEFFECTS�ASREGARDS�FOREXAMPLE�ANINTERRUPTIONOFTHE
PERIODOFLIMITATIONORTHEPOINTATWHICHINTERESTBECOMESPAYABLE�

4HELAWINSOME-EMBER3TATESSTIPULATESTHATTHEOPERATIVEDATEISTHEDATE
ONWHICHTHEDOCUMENTISHANDEDTOTHEADDRESSEE�4HISSYSTEMISUNFAVOUR
ABLETOTHEAPPLICANT�WHOHASNOCONTROLOVERTHEPROCESSOFTRANSMISSIONAND
SERVICEABROADANDMAYSUFFERSIGNIlCANTADMINISTRATIVEDELAYS�

5NDEROTHER3TATES�LAW�ONLYTHEDATEONWHICHTHEFORMALITIESARECOMPLETED
IN THE3TATEOF TRANSMISSIONMATTERS� INWHICH CASE IT IS THE ADDRESSEEWHO
MIGHTBEPLACEDINADIFlCULTPOSITIONASPROCEEDINGSMAYBEBROUGHTAGAINST
HIMABROAD�ORATIMELIMITWITHINWHICHTOAPPEALMAYBEGINTORUN�WHEN
HEHASNOTEVENBEENINFORMED�ORISINFORMEDONLYVERYLATEINTHEDAY�

4HEREGULATIONCONTAINSASOLUTIONTOSOMEOFTHEPROBLEMSRESULTINGFROMTHE
COEXISTENCEOF THESE TWOSYSTEMSANDENDEAVOURS TOPROTECT THE INTERESTSOF
BOTHPARTIES�!RTICLE���	PROVIDESTHAT@THEDATEOFSERVICEOFADOCUMENTx
SHALLBETHEDATEONWHICHITISSERVEDINACCORDANCEWITHTHELAWOFTHE-EM
BER3TATEADDRESSED�AND!RTICLE���	STIPULATESTHAT@WHEREADOCUMENTSHALL
BE SERVED WITHIN A PARTICULAR PERIOD IN THE CONTEXT OF PROCEEDINGS TO BE
BROUGHTORPENDINGINTHE-EMBER3TATEOFORIGIN�THEDATETOBETAKENINTO
ACCOUNTWITHRESPECT TO THEAPPLICANTSHALLBE THATlXEDBYTHE LAWOF THAT
-EMBER3TATE��
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3OME-EMBER3TATESOPPOSEDTHISSOLUTION�ASTHEYCONSIDEREDTHESEPROVI
SIONSINADEQUATE�INPARTICULARBECAUSETHEYDONOTENSURETHATPROCEEDINGS
PENDINGBEFORETHEIRCOURTSWILLPROCEEDNORMALLYWHERESERVICEABROADISTOO
SLOW�DESPITETHEENTRYINTOFORCEOFTHEREGULATION�

4HECONVENTIONADOPTEDIN����PROVIDEDTHATTHE-EMBER3TATESCOULDSIM
PLYSTATETHATTHEYWOULDNOTAPPLYTHESEPROVISIONS�4HEREGULATIONISMORE
RESTRICTIVE�IN!RTICLE���	�ADEROGATIONISALLOWEDFORAPERIODOFlVEYEARS�
WHICHMAYBERENEWED�3TATESWISHINGTOAVAILTHEMSELVESOFTHATDEROGATION
MUSTCITEAPPROPRIATEREASONSAND�IFTHEYWANTARENEWALOFTHEDEROGATION�
EXPLAINTHECIRCUMSTANCESJUSTIFYINGTHEIRPOSITION�

4HESEPROVISIONSCLEARLYLEAVE3TATESTHATDONOTWISHTOAPPLY!RTICLE�SOME
ROOMFORMANOEUVRE�BUT�INSOFARASTHEYREQUIRETHEMTOJUSTIFYTHEIRRE
FUSAL TO APPLY RULES IMPLEMENTED IN OTHER -EMBER 3TATES� THEY ENCOURAGE
THEMTORECONSIDERTHEIRPOSITION�

3OME-EMBER3TATESDID�INFACT�DECLARETHATTHEYWOULDNOTAPPLYTHElRST
TWOPARAGRAPHSOFTHEARTICLEANDOTHERSTHATTHEYWOULDDEROGATEONLYFROM
PARAGRAPH��3OME�ONTHEOTHERHAND�ANNOUNCEDTHATTHEYINTENDEDTOAPPLY
BOTHPARAGRAPHS�

#�.ONAPPEARANCEOFTHEADDRESSEEOFTHEDOCUMENT

)FTHEPROCEDUREPUTINPLACEBYTHEREGULATIONPRODUCESTHEEXPECTEDRESULTS�
INTERNATIONALSERVICEOFDOCUMENTSSHOULDBECARRIEDOUTSWIFTLY�

4HEAIMASSETOUTIN!RTICLE���	ISFORSERVICETOBEEFFECTEDWITHINAMAXI
MUMOFONEMONTHOFTHEDATEOFRECEIPTOFTHEACTBYTHERECEIVINGAGENCY�

(OWEVER�DELAYSMAYOCCUR�NOTBECAUSEINFORMATIONREGARDINGTHEADDRESS
EE�SADDRESSISLACKING�SINCE!RTICLE�STATESTHATTHEREGULATIONDOESNOTAPPLY
INSUCHCASES�BUT�FORINSTANCE�BECAUSETHEADDRESSEEISMOMENTARILYABSENT�
ORCERTAINDOCUMENTSHAVEBEENLOST�

4HEREGULATIONTHEREFORECONTAINSPROVISIONSINTENDEDTOPROTECTADEFENDANT
UPONWHOMITHASNOTBEENPOSSIBLETOSERVEASUMMONSTOAPPEARINCOURT�OR
AGAINSTWHOMAJUDGMENTHASBEENGIVENWITHOUTHISKNOWLEDGE�4HESEPRO
VISIONSWERETAKENFROMTHE����(AGUE#ONVENTION�WITHTHENECESSARYAD
JUSTMENTS�

!RTICLE �� OF THE REGULATION THEREFORE PROVIDES THAT JUDGMENT SHALL NOT BE
GIVENIFITHASNOTBEENESTABLISHEDTHATTHESUMMONSHASBEENSERVEDONTHE
DEFENDANT IN ACCORDANCE WITH THE LAW ON SERVICE OF DOCUMENTS WITHIN THE
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3TATEADDRESSEDORUSINGANOTHERMETHODLAIDDOWNBYTHEREGULATION�-EMBER
3TATESMAY�HOWEVER�STATETHATTHEIRJUDGESMAYGIVEJUDGMENTUPONEXPIRYOFA
MINIMUMPERIODOFSIXMONTHS�IFTHEDOCUMENTWASTRANSMITTEDINACCORDANCE
WITHTHEREGULATIONANDIFNOCERTIlCATEHASBEENRECEIVEDDESPITEEFFORTSMADETO
OBTAINITTHROUGHTHECOMPETENTAUTHORITIESOFTHE3TATEADDRESSED�

)NTHISCONTEXT�ITSHOULDBEPOINTEDOUTTHATTHERECEIVINGAGENCYMUSTIM
MEDIATELYINFORMTHETRANSMITTINGAGENCYOFTHERECEIPTOFADOCUMENTAND
THENOFANYPROBLEMSARISINGWITHIT�OROFTHEFACTTHATITISTOBEFORWARDEDTO
ANOTHER AGENCY� AND� LASTLY�WITHINONEMONTH AT THE LATEST� OF ANY REASONS
WHICH PREVENTED IT FROM EFFECTING SERVICE� )N NO CIRCUMSTANCES� THEREFORE�
SHOULDATRANSMITTINGAGENCYBE LEFTWITHOUTNEWSOFADOCUMENTSENTTOA
RECEIVINGAGENCY�!LSO�ATRANSMITTINGAGENCYMAYALWAYSAPPROACHTHECENTRAL
BODYPROVIDEDFORIN!RTICLE�OFTHEREGULATION�WHICHISRESPONSIBLEFORSEEK
INGSOLUTIONSTOANYDIFlCULTIESWHICHMAYARISE�)NTHEORYTHEN�!RTICLE��OF
THEREGULATIONSHOULDBEFOUNDTOAPPLYONLYINVERYRARECASES�

!LARGENUMBEROF-EMBER3TATESDECLAREDTHATTHEIRJUDGESCOULDGIVEJUDG
MENTSIFTHECONDITIONSLAIDDOWNINTHESEPROVISIONSWEREMET�-OSTSETTHE
MAXIMUMPERIODFORASTAYOFPROCEEDINGSATSIXMONTHS�SOME�HOWEVER�HAVE
REFUSEDTOALLOWTHEIRJUDGESTOAPPLYTHESEPROVISIONS�

!RTICLE��ALSOPROVIDESTHATTHEJUDGEMAYRELIEVEADEFENDANTACTINGINGOOD
FAITH�WHOHASDISCLOSEDAPRIMAFACIEDEFENCETOTHEACTIONONTHEMERITS�FROM
THEEFFECTSOFTHEEXPIRYOFTHETIMEFORAPPEALFROMTHEJUDGMENT�)NTHEIN
TERESTSOFLEGALCERTAINTY�INORDERTOAVOIDJUDGMENTSBEINGCHALLENGEDBELAT
EDLY�THEREGULATIONALSOPROVIDESTHAT-EMBER3TATESMAYDECLARETHEAPPLICA
TIONFORRELIEFINADMISSIBLEAFTEREXPIRYOFAPERIODOFNOTLESSTHANONEYEAR
FOLLOWINGTHEDATEOFTHEJUDGMENT�

3EVERAL-EMBER3TATESDECLAREDTHATTHISPERIODCOULDNOTEXCEEDONEYEAR�
WHILEANOTHERSETITATTHREEYEARS�3OME3TATESWISHEDTOLEAVETHEIRJUDGESTO
DECIDEHOWLONGITSHOULDBE�

,ASTLY�LIKETHE����(AGUE#ONVENTION�THEREGULATIONSTATESTHATTHEPROVI
SIONSONRELIEFFROMTHEEFFECTSOFEXPIRYOFTHETIMEFORAPPEALDONOTAPPLYIN
CASESCONCERNINGSTATUSORCAPACITYOFPERSONS�)TDIDNOTSEEMREASONABLETHAT
DIVORCEJUDGMENTS�WHICHMIGHTHAVEBEENFOLLOWEDBYREMARRIAGE�FOREXAM
PLE�COULDBECALLEDINTOQUESTIONBECAUSEOFTHEFAILUREOFTHEDEFENDANTTO
APPEAR�
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!�3PEEDOFTRANSMISSION

/NEOFTHEMAINPLANKSOFTHENEWACTAPPEARSIN!RTICLE�OFTHEREGULATION�

4HISPROVIDESTHATEACH-EMBER3TATEISTODESIGNATETHEPUBLICOFlCERS�AU

THORITIESOROTHERPERSONSCOMPETENTFORTHERECEIPTOFJUDICIALOREXTRAJUDICIAL

DOCUMENTSFROMANOTHER-EMBER3TATE�ORFORTHEIRTRANSMISSION�(OWEVER�

-EMBER3TATESREMAINFREETOENTRUSTTHETASKSOFTHESETRANSMITTINGORRECEIV

ING@AGENCIES�TOCENTRALAUTHORITIESFORAPERIODOFlVEYEARS�WHICHMAYBE

RENEWED�3OMEOFTHEMWERE�INFACT�UNABLETOADOPTTHENECESSARYMEASURES

FORTHEINTENDEDDECENTRALISATIONIMMEDIATELY�

4HEDECENTRALISATIONADVOCATEDBYTHISARTICLEIS INTENDEDTOAVOIDHAVINGA

SUCCESSIONOFSTEPSTOBECOMPLETEDWITHINAPARTICULAR3TATEFORDOCUMENTS

COMINGFROMABROADORTOBESENTABROADFORTHEPURPOSEOFSERVICE�

4HIS ISALREADYPROVIDEDFORUNDERVARIOUSBILATERALORREGIONALAGREEMENTSBE

TWEEN-EMBER3TATES�ANDCLEARLYENABLESDOCUMENTSTOBETRANSMITTEDRAPIDLY�)T

ALSOELIMINATESPOINTLESSTASKSFORTHEAUTHORITIES�WHICHNOLONGERSCRUTINISETHE

CONTENTOFDOCUMENTS�INTHEPASTREGARDEDASAPOSSIBLETHREATTOTHESOVEREIGNTY

OFTHE3TATE�ANDARENOWREDUCEDTOTHEROLEOFCONVEYORBELT�

3EVERALOTHERMEANSOFTRANSMITTINGDOCUMENTS�TAKENFROMTHE����(AGUE

#ONVENTION�WEREINCLUDED�

$IRECTSERVICEBYPOST�REGULARLYUSEDBYCERTAIN-EMBER3TATES�ISOBVIOUSLYTHE

SWIFTESTANDSIMPLEST�(OWEVER�ITISNOTRISKFREE�INTHATITISNOTCERTAINTHATTHE

LETTERSENTWILLACTUALLYBERECEIVEDBYTHEADDRESSEE�NORTHATITSCONTENTWILLBE

PROPERLYUNDERSTOODBYHIM�!RTICLE��OFTHEREGULATIONTHEREFOREPROVIDESTHAT

-EMBER3TATESMAY SPECIFY THE CONDITIONSUNDERWHICH THEYWILL ACCEPT THIS

METHODOFSERVICE�!VERYLARGEMAJORITYOFTHEMREQUIRETHATLETTERSBESENTBY

REGISTERED POST WITH PROOF OF DELIVERY� 3OME ALSO REQUIRE DOCUMENTS TO BE

TRANSLATED�

!RTICLE��OFTHEREGULATIONALSOENABLESAPPLICANTSTOAPPROACHTHECOMPETENT

PERSONSDIRECTLYTOEFFECTSERVICEOFFOREIGNDOCUMENTS�)NACTUALFACT�THEDI

RECTRECEIPTOFDOCUMENTSBYTHEPERSONSRESPONSIBLEFORSERVINGTHEMISIN

COMPATIBLEWITHTHEORGANISATIONANDINTERNALPROCEDURESOFCERTAIN-EMBER

3TATES�ANDTHEYHAVEAVAILEDTHEMSELVESOFTHEOPTIONOFFEREDBYTHEREGULA

TIONOFOPPOSINGTHISSYSTEM�
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,ASTLY�THEPOSSIBILITYOFTRANSMISSIONOFDOCUMENTSORDIRECTSERVICEBYDIPLO
MATICORCONSULARAGENTSALREADYPROVIDEDFORINTHE����(AGUE#ONVENTION�
SUBJECT TO FULlLMENT OF CERTAIN CONDITIONS� WAS RETAINED� (OWEVER� IT WILL
PROBABLYBEUSEDONLYVERYRARELY�

7HENWORKBEGANONTHEDRAFTINGOFTHECONVENTION�THETRANSMISSIONOFJUDICIAL
DOCUMENTSBYFAX�LETALONEEMAIL�WASUNKNOWNOREVENPROHIBITEDINALARGE
NUMBEROF-EMBER3TATES�(OWEVER�THENEGOTIATORSHADTHEFORESIGHTTOREALISE
THATDEVELOPMENTSINCOMMUNICATIONSTECHNOLOGYWOULD�SOONERORLATER�AFFECT
THELAWANDTHEYDECIDEDTOINSERTmEXIBLEPROVISIONSONTHESUBJECTINTHETEXTOF
THEFUTUREINSTRUMENT�!RTICLE�OFTHEREGULATIONTHUSPROVIDESTHAT@THETRANSMIS
SIONOFDOCUMENTS� REQUESTS�CONlRMATIONS� RECEIPTS�CERTIlCATESANDANYOTHER
PAPERSBETWEENTRANSMITTINGAGENCIESANDRECEIVINGAGENCIESMAYBECARRIEDOUT
BYANYAPPROPRIATEMEANS��THEREBYENSURINGTHATTHEMOSTUPTODATEMEANSOF
COMMUNICATIONCANBEUSED�ASWELLASANYSUBSEQUENTTECHNICALINNOVATIONS�

!RTICLE���	ANTICIPATESTHECONSEQUENCESOFRECOURSETOMODERNMETHODSOF
COMMUNICATION�AS ITNO LONGER REQUIRESDOCUMENTS TOBE TRANSMITTED IN
DUPLICATE�BUTMERELYMAKESITOPTIONALFORTHETRANSMITTINGAGENCY�

.ONEOF THEREGULATION�SPROVISIONSSETS THERECEIVINGAGENCIESAMANDATORY
DEADLINE FOR COMPLETING THE SERVICEOFDOCUMENTS EMANATING FROMANOTHER
-EMBER3TATE�4HENEGOTIATORSFELTTHATSERVICEWASSUBJECTTOTOOMANYUN
CERTAINTIESFORITTOBEPOSSIBLETOLAYDOWNMANDATORYRULESINTHATRESPECT�
THEADDRESSEEMAYHAVECHANGEDADDRESSATTHETIMESERVICEISATTEMPTED�HAVE
GONEAWAYFORAFAIRLYLONGPERIODOREVENHAVETRIEDTOAVOIDBEINGCONTACTED
INORDERTOEVADETHEPROCEEDINGSAGAINSTHIM�

2ECEIVINGAGENCIESARE�HOWEVER�ADVISEDTOACTSWIFTLYINSEVERALOFTHEREGULA
TION�SPROVISIONS�5NDER!RTICLE��THEYHAVETOSENDTHETRANSMITTINGAGENCIES
AN ACKNOWLEDGEMENTOF RECEIPT @AS SOON ASPOSSIBLE AND IN ANY EVENTWITHIN
SEVENDAYS��CONTACTTHEMIFPROBLEMSARISE@BYTHESWIFTESTPOSSIBLEMEANS��RE
TURNTHEDOCUMENTSTRANSMITTED@ONRECEIPT�IFSERVICEISNOTFEASIBLE�ORFORWARD
THEMTOTHERECEIVINGAGENCYHAVINGTERRITORIALJURISDICTION�IFTHEYHAVEBEEN
MISDIRECTED�RATHERTHANRETURNINGTHEMTOTHETRANSMITTINGAGENCY�

!RTICLE�STIPULATESTHAT@;A=LLSTEPSREQUIREDFORSERVICEOFTHEDOCUMENTSHALL
BEEFFECTEDASSOONASPOSSIBLE�ANDTHAT@IFITHASNOTBEENPOSSIBLETOEFFECT
SERVICEWITHINONEMONTHOF RECEIPT� THE RECEIVING AGENCY SHALL INFORM THE
TRANSMITTINGAGENCYBYMEANSOFTHECERTIlCATE�ANNEXEDTOTHEREGULATION�
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4HESE RECOMMENDATIONS SERVE TO DRAW THE RECEIVING AGENCIES� ATTENTION TO
THEIRRESPONSIBILITIES�)FTHEYARENOTFOLLOWED�TRANSMITTINGAGENCIESMAYBE
JUSTIlEDINREQUESTINGCLARIlCATION�

"�0RACTICALOPERATION

!MANDATORY FORMISANNEXEDTO THEREGULATION�AS IN THECASEOF THE����
(AGUE#ONVENTION�4HIS FORM�HOWEVER� CONTAINSANUMBEROFORIGINAL FEA
TURES�&IRSTOFALL�ITINCLUDESSEVERALSECTIONSDESIGNEDTOFACILITATETHETRANS
MISSIONOFALLNECESSARYINFORMATIONBETWEENTRANSMITTINGAGENCIESANDRE
CEIVINGAGENCIES�WHATEVEROPERATIONTHEYAREPERFORMING�

4HElRSTSECTIONCOVERS�OFCOURSE�THEREQUESTFORSERVICEOFDOCUMENTSAND
PROVIDESALLTHENECESSARYINFORMATIONREGARDINGTHEAGENCIESCONCERNED�THE
APPLICANT�THEADDRESSEE�THEREQUESTEDMETHODOFSERVICEANDTHEDOCUMENT
ITSELF�

4HENCOMEFORMSFORACKNOWLEDGEMENTOFRECEIPT�NOTICEOFRETURNOFREQUEST
WHERESERVICEHASPROVEDIMPOSSIBLE�NOTICEOFRETRANSMISSIONOFREQUESTINTHE
EVENTOF ANERROROVER THE TERRITORIAL JURISDICTIONOF THE RECEIVINGAGENCY TO
WHICHTHEDOCUMENTWASADDRESSED�NOTICEOFRECEIPTBYTHEAGENCYHAVING
TERRITORIALJURISDICTION�AND�lNALLY�AFORMFORCERTIFYINGTHESERVICEORNON
SERVICEOFDOCUMENTS�

&URTHERMORE�!RTICLE���	OFTHEREGULATIONSTIPULATESTHATEACH-EMBER3TATE
MUST INDICATE THE LANGUAGES THATMAYBEUSED FOR COMPLETIONOF THE FORM�
%VENIFTHEYHAVESEVERALOFlCIALLANGUAGES�-EMBER3TATESMUSTSELECTATLEAST
ONEFOREIGNLANGUAGE�

)NADDITION�THEVARIOUSITEMSOFINFORMATIONREQUIRED�TOGETHER�WHEREAPPRO
PRIATE�WITHALLTHEPOSSIBLEOPTIONS�ARESETOUTINTHEFORMANDNUMBEREDSO
THATEVEN IF THEYDONOTUNDERSTANDA FOREIGN LANGUAGETHETRANSMITTINGOR
RECEIVINGAGENCIESCANINPRINCIPLECOMPREHENDVIRTUALLYALLTHEINFORMATION
MADEAVAILABLETOTHEM�

&INALLY�!RTICLES��AND��OFTHEREGULATIONSTIPULATEINTERALIATHATTHE%URO
PEAN#OMMISSION�ASSISTEDBYACOMMITTEE�SHALLUPDATETHEFORMORMAKE
ANYTECHNICALAMENDMENTSNECESSARY�

4OFACILITATECOMMUNICATIONBETWEENTRANSMITTINGANDRECEIVINGAGENCIES�THE
#OMMISSIONISALSOREQUIRED�UNDERTHESAMECONDITIONS�TODRAWUPA@GLOS
SARYINTHEOFlCIALLANGUAGESOFTHE%UROPEAN5NIONOFDOCUMENTSWHICHMAY
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BESERVED�UNDERTHEREGULATION�ALONGWITHAMANUAL��	CONTAININGTHEINFOR
MATIONWHICHMUSTBEPROVIDEDBY-EMBER3TATESREGARDINGTHEIRRECEIVING
AGENCIES�THEMEANSOFRECEIPTATTHEIRDISPOSALANDTHELANGUAGESWHICHMAY
BEUSEDTOCOMPLETETHEFORMSADDRESSEDTOTHEM�

4HEGLOSSARYANDMANUALDRAWNUPMAYBECONSULTEDAT THE FOLLOWINGAD
DRESS�

HTTP���EUROPA�EU�INT�COMM�JUSTICE?HOME�FSJ�CIVIL�DOCUMENTS�
FSJ?CIVIL?����?EN�HTM�VERSION���FR�

)N ADDITION TO UPDATES OF THE PRACTICAL ASPECTS OF OPERATING THE DOCUMENT
TRANSMISSION SYSTEM� THE REGULATION PROVIDES FOR ITS IMPLEMENTATION TO BE
MONITORED�WITHPARTICULARREFERENCETOCERTAINPROVISIONSADOPTEDFORASPE
CIlCPERIOD�

5NDER!RTICLE���STARTINGON�*UNE�����ANDEVERYlVEYEARSTHEREAFTER�THE
#OMMISSIONMUSTPRESENTTOTHE%UROPEAN0ARLIAMENT�THE#OUNCILANDTHE
%UROPEAN %CONOMIC AND 3OCIAL #OMMITTEE A REPORT ON APPLICATION OF THE
REGULATION�

4HE#OMMISSIONMAYALSOMAKEPROPOSALSFORADAPTATIONOFTHEREGULATION�

!SALREADYSTATED� SPECIALATTENTIONMUSTBEPAIDTO THEEFFECTIVENESSOF THE
TRANSMITTINGAGENCIESDESIGNATEDBYTHE-EMBER3TATESANDTOTHERULESRELAT
INGTODATESOFSERVICE�4HE#OMMISSION�SlNDINGSMAYLEADITTOPROPOSEAP
PLICATIONOFTHEGENERALSYSTEMTOALL-EMBER3TATES�INCLUDINGTHOSEWHICH
PREFERREDTOWAIVEAPPLICATIONOFTHOSEPROVISIONS�

4O ENSURE THAT ITHAS THE INFORMATION ITNEEDS� THE#OMMISSIONHASHAD A
STUDYMADEOFTHENUMBEROFDOSSIERSHANDLEDBY-EMBER3TATESANDTHEOP
ERATIONOFTHESYSTEM�

)TSHOULDTHUSBEINAPOSITIONTOPRESENTAFULLREPORTANDMAKEINFORMEDPRO
POSALSIFNEEDBE�

��	 /*,��������������P���
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'IVENTHEREGULATION�SRELATIVELYRECENTENTRYINTOFORCE�ITISIMPOSSIBLEATTHIS
STAGETOASSESSITSREALIMPACT�

4HESUBJECTWASRAISEDATTHElRSTMEETINGOF@CONTACTPOINTS�OFTHE%UROPEAN
*UDICIAL.ETWORK INCIVILANDCOMMERCIALMATTERS ��	�HELDON��&EBRUARY
�����ANDSOMESPEAKERSMENTIONEDAFEWPROBLEMS�MAINLYTEETHINGTROUBLES
WHICHSHOULDGRADUALLYDISAPPEAR�4HE%UROPEAN#OMMISSIONALSOORGANISED
APUBLICHEARINGONTHEOPERATIONOFTHESYSTEMON��*ULY�����DURINGWHICH
SIMILARCOMMENTSWEREMADE�

4HEREPORTCURRENTLYBEINGPREPAREDBYTHE%UROPEAN#OMMISSIONSHOULD�OF
COURSE�HELPTOHIGHLIGHTANYMALFUNCTIONSORIMPERFECTIONSINTHESYSTEMAND
WORKOUTWAYSOFREMEDYINGTHEM�

#LEARLY�HOWEVER�THEINTRODUCTIONOFAGENUINELYEFFECTIVESYSTEMFORTRANS
MITTING DOCUMENTS IN OVER �� -EMBER 3TATES WHOSE METHODS OF SERVING
DOCUMENTSVARYCONSIDERABLYANDWHOSERULESOFPROCEDUREAREVERYDIVERSE
REPRESENTSAREALCHALLENGE�

)TISOBVIOUSLYESSENTIALTOIMPROVETECHNOLOGYANDTOSIMPLIFYSTRUCTURES�"UT
THEREHAVEALSOBEENCALLSFORPROCEDURESFORTHESERVICEOFDOCUMENTSINTHE
-EMBER3TATESTOBEHARMONISED�4HElRSTSTEPHASALREADYBEENTAKENWITH
#OUNCIL2EGULATION�%#	.O���������OF��-AY����ONJURISDICTIONAND
THERECOGNITIONANDENFORCEMENTOFJUDGMENTSINMATRIMONIALMATTERSANDIN
MATTERS OF PARENTAL RESPONSIBILITY FOR CHILDREN OF BOTH SPOUSES � �	� !RTICLE
����	OFWHICHBRINGSCONSISTENCYTOTHEDIFFERENTSYSTEMSINPLACEINTERMSOF
THEDATEONWHICHACOURTISDEEMEDTOHAVEBEENSEISED�

!RTICLE��OFTHE4REATYESTABLISHINGTHE%UROPEAN#OMMUNITYMOREOVERPRO
POSESNOTONLYIMPROVINGANDSIMPLIFYINGTHESYSTEMFORCROSSBORDERSERVICE
OFJUDICIALANDEXTRAJUDICIALDOCUMENTSBUTALSOELIMINATING@OBSTACLESTOTHE
GOODFUNCTIONINGOFCIVILPROCEEDINGS�IFNECESSARYBYPROMOTINGTHECOMPAT
IBILITYOFTHERULESONCIVILPROCEDUREAPPLICABLEINTHE-EMBER3TATES��

4OTHATEND�THEPROGRAMMEOFMEASURESONMUTUALRECOGNITION� �	STIPULATES
THAT @INORDER TO INCREASE THECERTAINTY�EFlCIENCYANDRAPIDITYOF SERVICEOF
LEGALDOCUMENTS�WHICHISCLEARLYONEOFTHEFOUNDATIONSOFMUTUALTRUSTBE
TWEENNATIONALLEGALSYSTEMS�CONSIDERATIONWILLBEGIVENTOHARMONISINGTHE
APPLICABLERULESORSETTINGMINIMUMSTANDARDS��

4HISIS�WITHOUTQUESTION�AHUGETASKFORTHE#OMMUNITYLEGISLATOR�

��	 #OUNCIL$ECISION���������
%#OF��-AY����ESTABLISHINGA
%UROPEAN*UDICIAL.ETWORKINCIVIL
ANDCOMMERCIALMATTERS�/*,
��������������P���	�
� 	 /*,��������������P����
� 	 $RAFTPROGRAMMEOFMEASURES
FORIMPLEMENTATIONOFTHEPRINCIPLE
OFMUTUALRECOGNITIONOFDECISIONS
INCIVILANDCOMMERCIALMATTERS
�/*#�������������P��	�
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���� /BJECTIVEOFTHEREGULATION

#OUNCIL2EGULATION�%#	.O���������OF��-AY����ONCOOPERATION
BETWEEN THE COURTS OF THE -EMBER 3TATES IN THE TAKING OF EVIDENCE IN
CIVILORCOMMERCIALMATTERS� �	ISBASEDONANINITIATIVEBYTHE&EDERAL2E
PUBLICOF'ERMANY� � 	�4HATINITIATIVEWASORIGINALLYSIMPLYANATTEMPTTO
MODERNISETHEPROVISIONSOFTHE(AGUE#ONVENTIONOF��-ARCH����ON
THE4AKINGOF%VIDENCE!BROAD IN#IVIL OR#OMMERCIAL-ATTERS � � 	� )N
PARTICULAR� ITWASPLANNEDTO INTRODUCESTANDARD FORMSANDCONSIDERABLY
FACILITATEDIRECTBUSINESSBETWEENCOURTS�4HISWASDESIGNEDTOAVOIDTHE
DELAYS WHICH OFTEN RESULT FROM INVOLVEMENT OF CENTRAL TRANSMITTING AND
RECEIVINGBODIES�)TWAS�HOWEVER�OTHERWISEINTENDEDTORETAINTHETRADI
TIONALAPPROACHTOTHETAKINGOFEVIDENCEINMUTUALLEGALASSISTANCE�4HE
TAKINGOFEVIDENCEWASTOHAVEBEENPERFORMEDATTHEREQUESTOFTHECOURT
FOR WHOSE PROCEEDINGS THE TAKING OF EVIDENCE IS REQUIRED �REQUESTING
COURT	BY A COURTOF THE3TATE INWHICH THE EVIDENCE IS TOBE TAKEN �RE 
QUESTEDCOURT	�4HEREQUESTEDCOURTWOULD�INPRINCIPLE�HAVEHADTOAPPLY
ITSOWNPROCEDURALLAW�4HEREQUESTINGCOURTWOULD�HOWEVER�HAVEBEEN
ENTITLEDTOBEPRESENTTHROUGHREPRESENTATIVESATTHETAKINGOFEVIDENCEBUT
THEREWASNOPROVISIONFORTHATCOURTITSELFTOTAKEEVIDENCEABROAD�

)NTHElNALVERSIONOFTHEREGULATION�THISTRADITIONALAPPROACHISRETAINEDAS
ONEOFTHEPOSSIBILITIES�!RTICLES�TO��	�4HECOURTSOFTHE-EMBER3TATES� �	
ARE�HOWEVER�INADDITIONGIVENTHEPOSSIBILITY�INACCORDANCEWITHTHEIROWN
PROCEDURALLAW�OFALSODIRECTLYTAKINGEVIDENCEINANOTHER-EMBER3TATE�!R
TICLE��	�4HIS ISNOTJUSTASIMPLIlCATIONOFTHETRADITIONALFORMSOFTAKING
EVIDENCE�BUTCONSTITUTESTHECRUCIALIMPROVEMENTBROUGHTABOUTBYTHEREGU
LATIONINCOMPARISONWITHTHELEGALPROVISIONSHITHERTOAPPLICABLEUNDERINTER
NATIONALTREATIES�3UCHDIRECTTAKINGOFEVIDENCEABROADHADHITHERTOUSUALLY
COMETONOTHINGBECAUSEOFSOVEREIGNTYRESERVATIONSONTHEPARTOFTHE3TATES
CONCERNED�

��	 /*,��������������P���
!RTICLESREFERREDTOWITHOUTANY

FURTHERINDICATIONOFTHELEGAL
SOURCEFROMTHISREGULATION�

��	 /*#��������������P���
��	 4HISCONVENTIONAPPLIESTOALL

-EMBER3TATESWITHTHEEXCEPTION
OF!USTRIA�"ELGIUM�'REECEAND

)RELAND�
��	 /WINGTOITSSPECIAL

INSTITUTIONALSTATUSINTHESPHEREOF
COOPERATIONINCIVILMATTERS�

$ENMARKISNOTREGARDEDASA
-EMBER3TATEFORTHEPURPOSESOF

THEREGULATION�!RTICLE���		�
!SREGARDS$ENMARK�THEREFORE�THE

EXISTINGINTERNATIONALTREATIESWILL
CONTINUETOAPPLYFORTHETIME

BEING�
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���� 'ENERALPROVISIONS

!CCORDINGTO!RTICLE���	OFTHEREGULATION�ITSHALLAPPLYINCIVILORCOMMER
CIALMATTERS�4HISPOSITIONISNOTCLARIlEDFURTHER�INTERPRETATIONISTODEPEND
ONTHECASELAWOFTHE#OURTOF*USTICEOFTHE%UROPEAN#OMMUNITIESRELATING
TO!RTICLE���	OFTHE"RUSSELS#ONVENTION��	�4HATCASELAWDOESNOTALLOW
ANYREVERTINGTOTHESUBSTANTIVEORFORMALLAWAPPLICABLE�THECONCEPTSHOULD
RATHERBEINTERPRETEDINDEPENDENTLY� �	�4HESCOPEOFTHEREGULATIONIS�ITIS
TRUE�NOTENTIRELYTHESAMEASTHATOFTHE"RUSSELS#ONVENTIONOR2EGULATION
�%#	.O��������"RUSSELS)2EGULATION	WHICHREPLACESIT� �	�BUT�PROVIDED
ACIVILORCOMMERCIALMATTER IS INVOLVED�ALSOCOVERS SUBJECTSWHICHAREEX
CLUDEDFROMTHE"RUSSELS#ONVENTIONAND"RUSSELS2EGULATIONBY!RTICLE���	
THEREOF�

3INCETHEREGULATIONMAKESNODISTINCTIONBETWEENINDIVIDUALTYPESOFPRO
CEEDINGS�ITISTOBEAPPLIEDNOTONLYINCONTESTEDCIVILPROCEEDINGSBUTALSOIN
ALLOTHERCIVILCOURTPROCEEDINGS�FOREXAMPLEVOLUNTARYJURISDICTION�UNCON
TESTEDPROCEEDINGS	ANDINSOLVENCYPROCEEDINGS�

!CCORDINGTO!RTICLE���	OFTHEREGULATION�ITSRULESONLYCOMEINTOPLAYWHERE
THECOURT�OFA-EMBER3TATE	�INACCORDANCEWITHTHEPROVISIONSOFTHELAWOF
THAT3TATE�REQUESTSTHETAKINGOFEVIDENCEINMUTUAL LEGALASSISTANCEORTHE
TAKINGOFEVIDENCEDIRECTLY�2EQUESTSBYPARTIES�ARBITRATIONTRIBUNALSORAU
THORITIESWHICHARENOTCOURTSARETHEREFORERULEDOUT�4HISPROVISIONFURTHER
MAKESITCLEARTHATTHEREGULATIONMAYNOTBEUSEDTOINTERFEREWITHTHENA
TIONALPROCEDURALLAWOFTHE3TATEOFTHEREQUESTINGCOURT�4HATISTHEONLYLAW
WHICHCANGOVERNADECISIONASTOWHETHERORNOTAPARTICULARREQUESTSHOULD
BEMADE�)TMUSTNOTBECONCLUDEDFROMTHEREGULATIONTHATTHECOURTSOFALL
-EMBER3TATESWOULDHENCEFORTHBEENTITLEDIRRESPECTIVEOFTHEIROWNPROCE
DURALLAWTOTAKEEVIDENCEDIRECTLYABROAD�!RTICLE��	ORTOPARTICIPATEINTHE
TRADITIONALTAKINGOFEVIDENCEABROAD�!RTICLE��	�3UCHDECISIONSWILLCON
TINUETOBEGOVERNEDlRSTBYTHELAWOFTHEREQUESTINGCOURT�4HEREGULATION
CONCERNSONLYTHESUBSEQUENTPROCEDURE�I�E�THETRANSMISSIONANDEXECUTION
OFTHEREQUEST�

!CCORDINGTO!RTICLE���	�AREQUESTISINADMISSIBLEIFTHEEVIDENCEISNOTIN
TENDED FOR USE IN JUDICIAL PROCEEDINGS� COMMENCED OR CONTEMPLATED� 4HAT
PROVISIONISWORDEDSOMEWHATMISLEADINGLY�!COURTREQUEST�WHICHISTHE
ONLYKINDCOVEREDBYTHEREGULATION�PRESUPPOSESINEVERYCASETHATJUDICIAL
PROCEEDINGS�INTHEBROADERSENSE	HAVEALREADYBEENCOMMENCED�!RTICLE���	
MAKESADIFFERENTPOINT�ITISNOTNECESSARYFORPROCEEDINGSTOHAVEBEENCOM
MENCEDYETINTHEMATTER�E�G�CIVILPROCEEDINGS	�BUTITISSUFlCIENTTHATTHERE
SHOULDBE�FOREXAMPLE�EVIDENCETAKINGBYTHECOURTFORPROCEEDINGSINTHE

��	 ,ASTCONSOLIDATEDVERSION
�/*#�������������P��	�
��	 3EE#ASE�����,45V
%UROCONTROL;����=%#2�����
#ASE������.ETHERLANDSV2ÓFFER
;����=%#2�����AND#ASE#
������3ONNTAGV7AIDMANN
;����=%#2)�����
��	 /*,�������������P���
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MATTERTHATARESTILLONLYBEINGCONTEMPLATED�2EQUESTSPURSUANTTOTHEREGU
LATIONCOULDTHEREFOREALSOBEMADEINTHECOURSEOFSUCHEVIDENCETAKING�!
REQUESTWOULDONLYBEINADMISSIBLEIFITWERENOTFORTHEPURPOSEOFOBTAINING
EVIDENCEFORPROCEEDINGS�WHICHHAVEBEENCOMMENCEDORARESTILLBEINGCON
TEMPLATED	ONTHESUBSTANCEOFTHEMATTER�

!RTICLE�CONTAINSAKEYELEMENTFORSPEEDINGUPTHETRADITIONALAPPROACHTO
EVIDENCETAKING�0URSUANTTOTHATARTICLE�REQUESTSARETOBETRANSMITTEDNOT
VIACENTRALBODIESBUTDIRECTLYFROMCOURTTOCOURT�4HECOURTSRESPONSIBLEFOR
THEPERFORMANCEOFTHETAKINGOFEVIDENCEARETOBEMADEKNOWNBYTHE-EM
BER 3TATES� INDICATING THEIR RESPECTIVE TERRITORIAL JURISDICTION �!RTICLE ���		�
ANDTOBELISTEDBYTHE#OMMISSIONINAMANUAL�!RTICLE��	�

)TISCLEARFROMTHEWORDINGOF!RTICLE�THATITISTOBEAPPLIEDONLYTOTRADI
TIONALMUTUALASSISTANCEREQUESTS�4HEPROVISIONWILL�HOWEVER�ALSOHAVETOBE
USEDWHENITPROVESNECESSARYINTHEDIRECTTAKINGOFEVIDENCEABROADTOCON
TACTACOURTASSIGNEDBYTHECOMPETENTAUTHORITYOFTHEREQUESTED3TATE�!RTI
CLE����	�SECONDSUBPARAGRAPH	�

4HECENTRALBODIESTOBEDESIGNATEDPURSUANTTO!RTICLE���	��	HAVEONLYLIMITED
FUNCTIONS�4HEIRPRIMARYFUNCTIONISTOSUPPLYINFORMATIONTOTHECOURTSANDSEEK
SOLUTIONSTOANYDIFlCULTIESWHICHMAYARISEINRESPECTOFAREQUEST�/NLYINEXCEP
TIONALCASESDOTHEYHAVETOFORWARDAREQUEST�FOREXAMPLEWHENNOCOMPETENT
COURTCANBEFOUNDINTHE#OMMISSION�SMANUAL�)NADDITION�CENTRALBODIESMAY
ALSOBEDESIGNATEDBYTHE-EMBER3TATESTOBERESPONSIBLEFORTAKINGDECISIONSON
REQUESTSFORDIRECTTAKINGOFEVIDENCE�)TIS�HOWEVER�ALSOPOSSIBLETOCONFERTHAT
POWERONOTHERAUTHORITIES�INCLUDINGCOURTSIFNECESSARY	�

!RTICLE�SETTLESTHEQUESTIONOFTHELANGUAGEINWHICHREQUESTSANDCOMMU
NICATIONSPURSUANTTOTHISREGULATIONARETOBEDRAWNUP�!LTHOUGHTHISPROVI
SIONISTOBEFOUNDIN3ECTION�OF#HAPTER�

�@4RANSMISSIONOFTHEREQUEST�	�ITISOFCOMPREHENSIVESCOPE�)TISTOBEAPPLIEDNOT
ONLYTOREQUESTSFORTRADITIONALEVIDENCETAKINGBUTALSOTOALLRELATEDCOMMUNICA
TIONS�!RTICLES�ETSEQ�	�TOREQUESTSTOTAKEEVIDENCEDIRECTLY�!RTICLE��	ANDTO
ALLCOMMUNICATIONSCONCERNINGTHECOSTSOFTHEPROCEEDINGS�!RTICLE��	�4HIS
PROVISIONWILLALSOBEAPPLICABLEINANYNECESSARYBUSINESSWITHCENTRALBODIES�

4HECHOICEOFLANGUAGEINANYINDIVIDUALCASEISAMATTERFORTHECOURTWHICH
DRAWSUPTHEREQUESTORCOMMUNICATIONCONCERNED�4HEREAREINPRINCIPLETWO
POSSIBILITIESHERE�ONTHEONEHAND�THEOFlCIALLANGUAGEOFTHEREQUESTED3TATE

��	 !FEDERAL3TATE�A3TATEIN
WHICHSEVERALLEGALSYSTEMSAPPLY

ORA3TATEWITHAUTONOMOUS
TERRITORIALENTITIESSHALLBEFREETO
DESIGNATEMORETHANONECENTRAL

BODY�!RTICLE���		�
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MAYBEUSED�)FTHEREISMORETHANONEOFlCIALLANGUAGETHERE�THELANGUAGE

USEDSHOULDBETHATOFTHEPLACEWHERETHEREQUESTEDTAKINGOFEVIDENCEISTO

BEPERFORMED�/NTHEOTHERHAND�EACH-EMBER3TATESHALLINDICATEATLEAST

ONEOFlCIALLANGUAGEOFTHEINSTITUTIONSOFTHE%UROPEAN#OMMUNITYOTHER

THANITSOWNWHICHISACCEPTABLETOITFORCOMPLETIONOFTHEFORMS�4HOSELAN

GUAGESAREINTURNLISTEDINTHE#OMMISSION�SMANUAL�!RTICLES��AND��	�

4HEREQUESTEDCOURT�ORINTHECASEOFDIRECTTAKINGOFEVIDENCETHEREQUESTED

BODYPURSUANTTO!RTICLE��	ISNOTPREJUDGEDBYTHECHOICEOFLANGUAGEMADE

BYTHEREQUESTINGCOURT�%VENWHERETHEREQUESTISMADEINANOTHER�ADMISSI

BLE	LANGUAGE�ITISALWAYSPOSSIBLETOREPLYINONE�SOWNOFlCIALLANGUAGE�

)NPRACTICE�THISMEANSTHAT�IF'ERMANYACCEPTS%NGLISHASANADDITIONALLANGUAGE�

REQUESTSTO'ERMANCOURTS�ORTHEREQUESTEDBODYPURSUANTTO!RTICLE��	MAYBE

MADEIN%NGLISHOR'ERMAN�4HEREQUESTEDCOURT�ORTHEREQUESTEDBODYPURSUANT

TO!RTICLE��	MAYALSODRAWUPITSCOMMUNICATIONSANDOTHERBUSINESSIN%NGLISH

OR'ERMAN�4HEREISNOOBLIGATIONTOEMPLOYTHELANGUAGEUSEDINTHEREQUEST�

!FURTHERLANGUAGERULEISTOBEFOUNDIN!RTICLE���	�WHICHSTATESTHATDOCU

MENTSWHICHITISNECESSARYTOENCLOSEWITHTHEREQUESTSHALLBEACCOMPANIED

BYATRANSLATIONINTOTHELANGUAGEINWHICHTHEREQUESTWASWRITTEN�4HEREIS

NOT�ONTHEOTHERHAND�ANYRULINGONTHELANGUAGEINWHICHTHEDOCUMENTS

ONPERFORMANCEOFTHEREQUESTEDTAKINGOFEVIDENCE�E�G�MINUTESOFQUESTION

INGOFWITNESSESOREVIDENCEOBTAINEDFROMEXPERTWITNESSESINMUTUALLEGAL

ASSISTANCE	ARETOBEDRAWNUP�4HEREGULATIONCLEARLYASSUMESTHATINTHISCASE

ITISINPRINCIPLETHEOFlCIALLANGUAGEOFTHEREQUESTED3TATETHATISTOBEEM

PLOYED�EVENWHENTHECOMMUNICATIONCONCERNINGPERFORMANCEOFTHETAKING

OFEVIDENCE�FORM(	ISTRANSMITTEDINANOTHERADMISSIBLELANGUAGE�4HERE

QUESTINGCOURTWILLINANYCASETHENBEABLETOREQUESTTHATTHEDOCUMENTSBE

DRAWNUPINANOTHERLANGUAGE�4HATWOULDCONSTITUTEASPECIALPROCEDUREFOR

THETAKINGOFEVIDENCEWITHINTHEMEANINGOF!RTICLE����	�

���� "ASES

4HE TAKING OF EVIDENCE IN MUTUAL LEGAL ASSISTANCE IS INITIATED BY A REQUEST

WITHINTHEMEANINGOF!RTICLE��7HETHERANDATWHATSTAGEINTHEPROCEED

INGSAREQUESTFORSUCHTAKINGOFEVIDENCEISMADEISDETERMINEDSOLELYBYTHE

REQUESTINGCOURTONTHEBASISOFITSPROCEDURALLAW�
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4HEREQUESTEDCOURTSHALLINPRINCIPLEEXECUTETHEREQUESTINACCORDANCEWITH
THELAWOFITS-EMBER3TATE�!RTICLE����		�"UTTHEREAREEXCEPTIONSTOTHIS
RULE�THEREQUESTINGCOURTMAYCALLFORUSEOFASPECIALPROCEDUREPROVIDEDFOR
BYTHELAWOFITS-EMBER3TATE�!RTICLE����		�-OREOVER�THEREGULATIONIN
CLUDESSPECIALRULESONPERFORMANCEOFTHETAKINGOFEVIDENCE�INPARTICULARBY
USINGCOMMUNICATIONSTECHNOLOGY�!RTICLE����		�THEPRESENCEORPARTICIPA
TIONOFTHEPARTIES�!RTICLE��	ANDTHEPRESENCEORPARTICIPATIONOFREPRESENTA
TIVESOFTHEREQUESTINGCOURT�!RTICLE��	�

4HERE IS A TWOFOLD LIMIT ON SUCH DEPARTURES FROM THE PRINCIPLE IN !RTICLE
����	�/NTHEONEHAND�THEREQUESTINGCOURTMUSTEXPRESSLYASKFORTHEM�OR
COMMUNICATETHEINTENDEDPRESENCE	�7HETHERSUCHAREQUEST ISADMISSIBLE
DEPENDSONTHELAWOFTHEREQUESTING3TATE�/NTHEOTHERHAND�!RTICLES����	
AND��	�����	AND����	OFFERTHEREQUESTEDCOURTTHEOPTIONS�ALBEITVERY
LIMITED�OFNOTCOMPLYINGWITHTHEREQUESTPURSUANTTOTHELAWOFITS-EM
BER3TATEOROFONLYDOINGSOONCERTAINCONDITIONS�

���� #ONTENTANDTRANSMISSIONOFTHEREQUEST

4HEREQUESTMUSTBEMADEUSINGFORM!�4HEDETAILSREQUIREDAREINDICATED
IN!RTICLE� AND CORRESPOND IN THEMAIN TO THOSE IN!RTICLE�OF THE����
(AGUE#ONVENTIONONTHE4AKINGOF%VIDENCE�

!SWELLASDETAILSOFTHEREQUESTINGCOURTANDTHEPARTIESANDTHEIRREPRESENTA
TIVES�!RTICLE���	�A	

AND�B		�THENATUREANDSUBJECTMATTEROFTHECASEANDA�BRIEF�STATEMENTOF
THEFACTSAREREQUIRED�!RTICLE���	�C		�4HATINCLUDES�ONTHEONEHAND�THENON
CONTENTIOUSFACTSAND�ONTHEOTHERHAND�THEISSUESINDISPUTEBETWEENTHEPARTIES�
4HEREQUESTEDCOURTSHOULDBEGIVENASCLEARAPICTUREASPOSSIBLEOFWHATISACTU
ALLYINVOLVEDINTHEREQUESTINGCOURT�SPROCEDURE�4HISFACILITATESPERFORMANCEOF
THETAKINGOFEVIDENCE�4HEREQUESTEDCOURTISTHUSNOTLIMITEDTOMECHANICALLY
REPEATINGPREFORMULATEDQUESTIONS�BUTSHOULD�INLINEWITHTHETERMSOFTHE
REQUEST�BEABLETOREACTTODEVELOPMENTSINTHECOURSEOFTHETAKINGOFEVIDENCE�
4OTHATEND�ALLTHEDETAILSREQUIREDMUSTBEPROVIDEDANDANYNECESSARYDOCU
MENTSENCLOSED�ACCOMPANIEDBYATRANSLATION�!RTICLE���		�

4HEREQUESTEDTAKINGOFEVIDENCEMUSTTHEREFOREBEDESCRIBEDASPRECISELYAS
POSSIBLE

�!RTICLE���	�D		�)NMANYCASES�THISWILLINVOLVEQUESTIONINGPEOPLE�EITHER
PARTIESORWITNESSES�(OWEVER�ANOTHERPOSSIBILITYWOULDBETOCALLFORANEX
PERTOPINION�FORALOCALINSPECTIONTOBECARRIEDOUTORFORINFORMATIONTOBE
PROVIDED�E�G�DOCUMENTS�INFORMATIONMEDIA�lLMS�DETAILEDRECORDS�ETC�	�

7HENEXAMININGPERSONS�!RTICLE���	�E		�THEQUESTIONSTOBEASKEDORTHE
FACTSINCONNECTIONWITHWHICHTHEYAREBEINGEXAMINEDMUSTBEINDICATED�
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ALONGWITHTHEIRNAMESANDADDRESSES�!BOVEALL�THEREQUESTINGCOURTMUST
SPECIFYTHEREASONSFORTAKINGEVIDENCEANDSTATEONWHICH�CONTENTIOUS	ISSUES
FURTHERINFORMATIONNEEDSTOBEPROVIDED�)NTHISCASE�ITMAYBEHELPFULTO
SUPPLYALISTOFACTUALQUESTIONS�ALTHOUGHTHISSHOULDUNDERNOCIRCUMSTANCES
BEREGARDEDASDElNITIVE�)NTHECOURSEOFTAKINGEVIDENCE�THEREMAYBEDEVEL
OPMENTSWHICHCOULDNOTBEFORESEENATTHETIMETHELISTWASDRAWNUP�4HIS
ISWHYITISPOINTLESSTOCONlNETHEROLEOFTHEREQUESTEDCOURTTOTHEMECHAN
ICAL REPRODUCTION OF PREFORMULATED QUESTIONS� !S A MATTER OF PRINCIPLE� FAR
GREATEREMPHASISSHOULDBEPLACEDONTHEFACTTHATEVERYCOURTINTHE%URO
PEAN5NIONITSELFKNOWSBESTINANYGIVENSITUATIONWHICHQUESTIONSWOULD
PROVIDETHEMOSTEFFECTIVEMEANSOFCLARIFYINGTHEFACTS�

&URTHERMORE�INFORMATIONMUSTBEFORWARDEDCONCERNINGANYPOSSIBLERIGHTS
TOREFUSETOGIVEEVIDENCEUNDERTHELAWOFTHEREQUESTING3TATE�GIVENTHEPRE
ROGATIVEOFTHEPERSONTOBEEXAMINEDTOINVOKESUCHRIGHTS�!RTICLE����	�B		�
4HISAPPLIESNOTONLYTORIGHTSTOREFUSETOGIVEEVIDENCEINTHESTRICTESTSENSE�
!CCORDINGLY�IFAPARTYISTOBEEXAMINED�ASOPPOSEDTOWITNESSES�ANDIFTHE
LAWOFTHEREQUESTING3TATEALSOPROVIDESFORSUCHARIGHTTOREFUSETOGIVEEVI
DENCE�THERELEVANTINFORMATIONMUSTSTILLBEFORWARDED�

)FANEXAMINATIONUNDEROATHORASWORNSTATEMENTISDESIRED�THISMUSTBERE
QUESTEDSEPARATELYAND�WHEREAPPROPRIATE�THEFORMOFTHEOATHMUSTBEINDI
CATED� )T FOLLOWS THAT� UNLESS SPECIlCALLY REQUESTED� NO AFlRMATION BY OATH
SHOULDBEGIVEN�!LSO�IFREQUESTED�INPRINCIPLETHISMUSTBEGIVENINACCORDANCE
WITHTHELAWOFTHEREQUESTED3TATE�)FTHEREISNOPROVISIONUNDERTHATLAWFORAN
OATHORASWORNSTATEMENTORIFTHEUSEOFASPECIlCFORMOFOATHISREQUIREDUN
DERTHELAWOFTHEREQUESTING3TATE�THENAREQUESTFORCOMPLIANCEWITHASPECIAL
PROCEDUREWITHINTHEMEANINGOF!RTICLE����	MUSTBESUBMITTED�

)F�INTHECASEOFANYOTHERFORMOFTAKINGOFEVIDENCE�THEREISAREQUESTFOROB
JECTSORDOCUMENTSTOBE INSPECTED�THESEMUSTBEPRECISELYDESCRIBED�!RTICLE
��	�F		�4HISCONDITIONAPPLIES�INPARTICULAR�TOREQUESTSFORANEXPERTOPINION�)N
THISCASE�THELOCATIONOFTHEOBJECTSORDOCUMENTSMUSTALSOBESPECIlED�ASWELL
ASWHETHERTHERESPECTIVEOWNERISOBLIGEDTOALLOWTHEINSPECTION�

)FTHEREISAREQUESTFORANYSPECIALMEANSORMETHODOFTAKINGEVIDENCE�
EITHERUNDER THE LAWOF THE REQUESTING3TATEWITHIN THEMEANINGOF!RTICLE
����	ORPURSUANTTO!RTICLES����	���OR���THENECESSARYEXPLANATIONS
MUSTBEPROVIDED�

)NACCORDANCEWITH!RTICLE��REQUESTSANDALLOTHERCOMMUNICATIONSMUSTBE
TRANSMITTEDBYTHESWIFTESTPOSSIBLEMEANS�%ACH-EMBER3TATEMUSTINDICATE
WHICHMEANSOFTRANSMISSION�POST�FAX�ELECTRONICTRANSMISSION�ETC�	ITWILL
ALLOWFORREQUESTSANDCOMMUNICATIONSTOBESENTTO ITSCENTRALBODYOR ITS
COURTS�/NTHEBASISOFTHEWORDINGOF!RTICLE��SUCHINDICATIONSAPPLYONLY
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TOREQUESTSANDCOMMUNICATIONSTOAREQUESTED3TATEORAREQUESTEDCOURT�4HE
ISSUEOFWHICHMEANSMUSTBEUSEDTOTRANSMITCOMMUNICATIONSFROMTHERE
QUESTEDTOTHEREQUESTINGCOURTHASTHEREFORENOTBEENADDRESSED�,OGICALLY�
HOWEVER�THEFOCUSOFATTENTIONWILLBEONTHEDATAPROVIDEDBYTHE3TATETOTHE
COURTSOFWHICHACOMMUNICATIONISTOBEFORWARDED�

.ATURALLYTHETRANSMITTEDDOCUMENTSMUSTBELEGIBLE�)TMUSTALSOBEENSURED
THATTHERECEIVEDDOCUMENTSMATCHTHOSEWHICHWERESENT�4HISISPARTICULARLY
IMPORTANTINTHECASEOFELECTRONICMEANSOFCOMMUNICATION�

7HENDEALINGWITH REQUESTS� THEOCCASIONALNEED FOR FURTHERENQUIRIESWILL
ARISE�7HILETHEREGULATIONMAKESNOSPECIlCPROVISIONFORTHIS�ITSOVERALLOB
JECTIVEGENERALLYFAVOURSTHESIMPLESTANDLEASTFORMALARRANGEMENTPOSSIBLE�
)NADDITIONTOFAXANDEMAIL�SPECIALCONSIDERATIONMUSTBEGIVENTOAPPLICA
TIONSBYTELEPHONE�)NTHISCASE�HOWEVER�ITMUSTBEENSUREDTHATTHECOMPE
TENTPERSONSINTHEREQUESTINGANDREQUESTEDCOURTSAREACTUALLYABLETOCOM
MUNICATEINTHELANGUAGESNOTIlEDBYTHEIRRESPECTIVE3TATES�

���� %XECUTIONOFTHEREQUEST

7HEREAREQUESTTOPROCEEDWITHTHETAKINGOFEVIDENCEISSUBMITTEDTOACOURT
OF A -EMBER 3TATE� THE FOLLOWING POINTS MUST IMMEDIATELY BE CHECKED IN
ACCORDANCEWITH!RTICLE��

n )STHEREQUESTLEGIBLE�

n 7ASAPERMITTEDLANGUAGEUSED�

n )STHEREQUESTEDCOURTCOMPETENTTOTAKEEVIDENCE�

)FTHEANSWERTOEACHOFTHESEQUESTIONSISYES�ANACKNOWLEDGEMENTOFRECEIPT
�FORM"	MUSTBESENTTOTHEREQUESTINGCOURTWITHINSEVENDAYSOFTHEREQUEST
ARRIVING�)FTHEREQUESTISILLEGIBLEORNOTDRAFTEDINAPERMITTEDLANGUAGE�THIS
MUSTALSOBENOTIlEDWITHINSEVENDAYSUSINGFORM"�THEREQUESTMUSTBE
RETURNEDTOTHEREQUESTINGCOURT�7HERETHEREQUESTEDCOURTDOESNOTHAVE
JURISDICTION�THEREQUESTMUSTBEFORWARDEDTOTHECOMPETENTCOURT�THERE
QUESTINGCOURTMUSTALSOBENOTIlEDOFTHISBYSENDINGITACOPYOFFORM!
WITHPOINT���@.OTIlCATIONOFTHEFORWARDINGOFTHEREQUEST�	COMPLETED�

4HEREQUESTEDCOURTMUSTTHENENSURETHATTHEREQUESTCONTAINSALLOFTHENEC
ESSARY INFORMATION� IN ACCORDANCEWITH!RTICLE���	�7HERE THIS ISNOT THE
CASE�THEREQUESTINGCOURTMUSTBESOINFORMEDWITHIN��DAYSOFRECEIPTOFTHE
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REQUESTBYMEANSOFFORM#�!LLMISSINGINFORMATIONMUSTBEDESCRIBEDAS
PRECISELYASPOSSIBLE�7HEREAPPLICABLE�ACOMMUNICATIONCONCERNINGANYAD
VANCEREQUIREDFOREXPERTS�FEES�!RTICLE����		MUSTALSOBEFORWARDEDWITHIN
THESAMEPERIOD�!RTICLE���	�SEEALSO3ECTION���BELOW	�

!NADDITIONALMEANSOFVERIlCATIONISPROVIDEDFORIN!RTICLE����	�A	AND�B	�
5NDERTHESEPROVISIONS�THEEXECUTIONOFAREQUESTMAYBEREFUSEDIFITDOESNOT
FALLWITHINTHESCOPEOFTHISREGULATIONORWITHINTHEFUNCTIONSOFTHEJUDICIARY
UNDERTHELAWOFTHEREQUESTED3TATE�4HEREQUESTINGCOURTMUSTBEINFORMED
TOTHISEFFECTUSINGFORM(WITHIN��DAYSOFRECEIPTOFTHEREQUEST�

5NDER!RTICLE����	�THEREQUESTMUSTBEEXECUTEDWITHIN��DAYS�)NPRINCI
PLE�THISTIMELIMITBEGINSTORUNASSOONASTHEREQUESTISRECEIVEDBYTHERE
QUESTEDCOURT�(OWEVER�INTHEEVENTOFNONCOMPLIANCEWITHINTHEMEANING
OF!RTICLE�OR!RTICLE���	�THETIMELIMITDOESNOTBEGINTORUNUNTILRECEIPT
OFTHECOMPLETEDREQUEST�!RTICLE���		�7HERETHEREQUESTEDCOURTMAKESTHE
REQUESTFORANEXPERTOPINIONCONDITIONALUPONANADVANCETOWARDSTHECOSTS�
THETIMELIMITBEGINSTORUNASSOONASTHEADVANCEISMADE�!RTICLE���		�

)FOWINGTOEXCEPTIONALCIRCUMSTANCESTHE��DAYTIMELIMITCANNOTBEMET�
THEREQUESTINGCOURTMUSTBESOINFORMEDBYMEANSOFFORM'�!RTICLE��	�
4HISINFORMATIONMUSTBEFORWARDEDASSOONASITBECOMESCLEARTHATTHEDEAD
LINECANNOTBEMET�4HEREASONSFORTHEDELAYANDTHEEXPECTEDTIMENEEDEDTO
EXECUTETHEREQUESTMUSTBEINCLUDED�

)NPRACTICE�ITWOULDBELOGICALTOCONNECTTHEABOVEMENTIONEDSTEPSTOGETHER�
!SARULE�ITSHOULDBEPOSSIBLEWITHINSEVENDAYSOFRECEIVINGTHEREQUESTTO�

n CHECKWHETHER THE COURT IS ACTUALLY COMPETENT FOR THE EXECUTIONOF THE
REQUEST�AND�IFNOT�FORWARDTHEREQUESTTOTHECOMPETENTCOURT	�

n CHECKTHATTHEREQUESTFORMALLYCOMPLIESWITH!RTICLE�ANDSENDTHEAC
KNOWLEDGEMENTOFRECEIPT�

n CHECKTHATTHECONTENTOFTHEREQUESTCOMPLIESWITH!RTICLES�AND����	�A	
AND�B	�AND

n WHERETHEABOVECONDITIONSEXIST�CARRYOUTIMMEDIATELYALLTHEMEASURES
REQUIREDFORTHETAKINGOFEVIDENCE�AND�INPARTICULAR�SETTHEDEADLINEFOR
THEQUESTIONINGOFWITNESSESORPARTIES�

)NCASESWHERETHEREQUESTCANNOTBEEXECUTEDWITHIN��DAYS�IMMEDIATENO
TIlCATIONMUSTBEGIVENINACCORDANCEWITH!RTICLE��ANDTHEPRECISEDATEFOR
THETAKINGOFEVIDENCEANNOUNCED�)TMAYBEEASIERTOCOMPLYWITHTHE��DAY
EXECUTIONPERIOD�ALREADY AHIGHLY AMBITIOUS TARGET�BY ADOPTING THIS
KINDOFCONCENTRATEDAPPROACHATTHEBEGINNINGOFTHEPROCEDURERATHERTHAN
USINGUPTHEWHOLEOFTHEPERIODFORCHECKINGTHECONTENT�
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!FTEREXECUTIONOFTHEREQUEST�THElLESCONTAININGTHEEVIDENCE�MINUTESOF
QUESTIONING�EXPERTOPINIONS�ETC�	MUSTBERETURNEDTOTHEREQUESTINGCOURT
TOGETHERWITHANACKNOWLEDGEMENTOFRECEIPT�FORM(	INACCORDANCEWITH
!RTICLE���

)NPRINCIPLE�REQUESTSMUSTBEEXECUTEDINACCORDANCEWITHTHELAWOFTHERE
QUESTED3TATE�!RTICLE����		�!PARTFROMANYEXCEPTIONSYETTOBEDISCUSSED�
ALLISSUESDIRECTLYCONCERNINGTHETAKINGOFEVIDENCEARETHUSSUBJECTTOTHAT
LAW�4HISAPPLIESNOTONLYTOPURELYFORMALMATTERS�E�G�THEPROCEDUREAND
MEANSUSED TODOCUMENTQUESTIONING	�BUTALSOOTHERPROVISIONSGOVERNING
THEPROCEDUREUSED TO TAKEEVIDENCE �SUCHAS THE SELECTIONANDPAYMENTOF
EXPERTSORTHEPUBLICATIONORNONPUBLICATIONOFTHETAKINGOFEVIDENCE	�

5NDERTHELAWOFTHEREQUESTED3TATE�CONSIDERATIONMUSTALSOBEGIVENTOANY
NECESSARYCOERCIVEMEASURES�!RTICLE��	�4HISAPPLIES�ONTHEONEHAND�TO
THEENFORCEDAPPEARANCEOFWITNESSESAND�ONTHEOTHERHAND�TOPENALTIESFOR
FAILURETOCOMPLYWITHCOURTORDERS�.OSPECIALAPPLICATIONISREQUIREDFORTHIS�
)FUNDER THE LAWOF THEREQUESTED3TATECOERCIVEMEASURESAREAUTOMATICALLY
APPLIED IN AN INTERNALMATTER� FOR EXAMPLE�WHERE AWITNESS IS ABSENT OR
WHEREAPERSONOBLIGEDTOCONDUCTANINSPECTIONREFUSESTODOSO�THISMUST
ALSOBETHECASEFORTHETAKINGOFEVIDENCEINACCORDANCEWITHTHEREGULATION�
(OWEVER�UNDERCERTAINCONDITIONS�!RTICLE����		�THEREQUESTINGCOURTCOULD
CALLFORNOCOERCIVEMEASURESTOBEAPPLIEDANDINSTEADFORTHEREQUESTTOBE
RETURNEDWITHOUTHAVINGBEENEXECUTED�)NPARTICULAR�THISWOULDBEAPPROPRI
ATEINSPECIlCSITUATIONSWHEREITWOULDBEUNLAWFULUNDERTHELAWOFTHERE
QUESTING3TATETOUSECONSTRAINTWHENTAKINGEVIDENCE�

4HEREAREANUMBEROFEXCEPTIONSTOTHEPRINCIPLEWHEREBYREQUESTSAREEXECUT
EDUNDERTHELAWOFTHEREQUESTED3TATE�/NTHEONEHAND�THEREQUESTINGCOURT
MAYCALLFORCOMPLIANCEWITHASPECIALPROCEDUREPROVIDEDFORUNDERITSOWN
LAW �!RTICLE ����		� WHILE� ON THE OTHER HAND� THE REGULATION LAYS DOWN A
NUMBEROFAUTONOMOUSRULESONEXECUTINGREQUESTS �!RTICLES����	���AND
��	�4HESEPROVISIONSNEEDONLYCONCERNTHEREQUESTEDCOURTIFTHEREISASPE
CIlCREQUESTTOTHATEFFECT�FORM!�POINTS����AND����	�7HETHERTHERE
QUESTINGCOURTMAKESSUCHAREQUESTORISCONTENTFORTHETAKINGOFEVIDENCETO
BEPERFORMEDINACCORDANCEWITHTHELAWOFTHEREQUESTED3TATEDEPENDSSOLE
LYONTHELAWOFTHEREQUESTING3TATE�4HISISAPURELYINTERNALQUESTION�WHICH
ISINNOWAYAFFECTEDBYTHEREGULATION�)NPARTICULAR�NONEOFTHERULESINTHE
REGULATIONCANBEINTERPRETEDASMEANINGTHATTHETAKINGOFEVIDENCEINAC
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CORDANCEWITHTHELAWOFTHEREQUESTED3TATEISALWAYSSUFlCIENT�EQUIVALENTTO

THEINTERNALTAKINGOFEVIDENCE	FORTHEPROCEDUREOFTHEREQUESTING3TATE�

)FAPROCEDUREFOREVIDENCETAKINGTHATDEPARTSFROMTHELAWOFTHEREQUESTED

3TATEISCALLEDFOR�ITWILLMOREOFTENTHANNOTBENECESSARYFORTHEREQUESTINGAND

THEREQUESTEDCOURTSTOCONTACTEACHOTHERINORDERTOREMOVEANYUNCERTAINTIES

ORTOlNDSOLUTIONSSHOULDTHEREQUESTEDCOURTNOTPERMITTHEDESIREDPROCEDURE

FOREVIDENCETAKING�.OSPECIlCFORMSAREPROVIDEDFORTHIS�)TWOULDBESENSIBLE

FORCONTACTSBETWEENTHECOURTSINVOLVEDTOBEASINFORMALASPOSSIBLE�

�������� %XECUTIONINACCORDANCEWITHASPECIALPROCEDURE�!RTICLE����		

5NDER!RTICLE����	� THE REQUESTING COURTMAYCALL FORPERFORMANCEOF THE

TAKINGOFEVIDENCEINACCORDANCEWITHASPECIALPROCEDUREBASEDONTHELAW

OFTHEREQUESTING3TATE�4HEREAREMANYWAYSOFAPPLYINGTHISPROVISION�)TIS

NOTNECESSARYFORTHEWHOLEOF THEEVIDENCETAKINGTOFOLLOWTHEPROCEDURE

LAIDDOWNINTHELAWOFTHEREQUESTING3TATE�)TISALSOCONCEIVABLETHATUSEWILL

ONLYBEMADEOFSPECIlCPOINTSINTHATLAW�FOREXAMPLEAPARTICULARPROCEDURE

FORINSTRUCTINGWITNESSESASTOTHEIROBLIGATIONTOTELLTHETRUTH�APARTICULAR

WAYOFDRAWINGUPMINUTESORAPARTICULARWORDINGOFTHEOATH�

!SPECIALPROCEDUREFORTHETAKINGOFEVIDENCEMAYALSOARISEINRESPONSETOACALL

FORPARTICULARPROVISIONSOFTHEREQUESTED3TATENOTTOBEAPPLIED�4HISCOULDOC

CURWITHCOERCIVEMEASURES� THE LAWOFTHEREQUESTED3TATEMIGHTPROVIDEFOR

MEANSOFFORCINGPARTIESTOTESTIFY�)FTHATISEXCLUDEDINTHEREQUESTING3TATE�THE

REQUESTEDCOURTWOULDHAVETOBEINFORMEDACCORDINGLY�4HELATTERWOULDTHEN

HAVETOREFRAINFROMAPPLYINGCOERCIVEMEASURES�!RTICLE��	ANDINTHECASEOF

AREFUSALTOTESTIFYSENDBACKTHEREQUESTWITHOUTHAVINGEXECUTEDIT�

!REQUESTTOFOLLOWASPECIALPROCEDUREPROVIDEDFORBYTHELAWOFTHERE

QUESTING3TATEMAYONLYBEREFUSEDIFSUCHAPROCEDUREISINCOMPATIBLEWITH

THE LAWOF THEREQUESTED3TATEORBYREASONOFMAJORPRACTICALDIFlCULTIES

�!RTICLE����	�SECONDSENTENCE	�4HEREISONLYINCOMPATIBILITYIFTHELAWOF

THEREQUESTED3TATEEXPRESSLYEXCLUDESSUCHAPROCEDURE�THEFACTTHATTHERE

ISNOPROVISIONFOR THEPROCEDURE IN ITS LAWISNOT IN ITSELFANOBSTACLE� )T

MAY�HOWEVER�BEPROHIBITEDONTHEBASISOFTHEGENERALPRINCIPLESOFTHELAW

OFTHEREQUESTED3TATE�WHERE�FOREXAMPLE�THELAWOFTHAT3TATEONLYPER

MITSCOERCIVEMEASURESIFANDTOTHEEXTENTTHATANEXPRESSLEGALBASISEXISTS�

AREQUESTFORAPPLICATIONOFACOERCIVEMEASURETHATISNOTPROVIDEDFORIN

THELAWINQUESTIONMUSTBEREFUSED�

0RACTICALDIFlCULTIESMUSTINDEEDBEMAJORIFTHEYARETOBEUSEDTOJUSTIFYRE

FUSAL�4HISCANBEILLUSTRATEDBYTHEFOLLOWINGEXAMPLECONCERNINGTHEENTRY

OFATESTIMONYINTHEMINUTES�
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 5NDERTHELAWOFTHEREQUESTED3TATE�THEJUDGEUSESATAPERECORDERTODIC

TATETHEMINUTESOFANYQUESTIONING�4HOSEPRESENTONLYSIGNAFORMTOTHE

EFFECTTHATTHEYHAVEHEARDTHEDICTATION�4HEYDONOTSIGNTHEMINUTES

SUBSEQUENTLYWRITTENUPONTHEBASISOFTHEDICTATION�4HEREQUESTCOULD

THEREFORE�INSTEADOFTHISPROCEDURE�CALLFORTHEPROCEDUREINTHELAWOFTHE

REQUESTING3TATEWHEREBYTHEMINUTESAREDRAWNUPBYASECRETARYDURING

QUESTIONINGANDSIGNEDBYALLTHOSEPRESENT�

4HISUNDOUBTEDLYAMOUNTSTOTHEFOLLOWINGOFASPECIALPROCEDUREWITHIN

THEMEANINGOF!RTICLE����	�%VENIFTHEPROCEDUREISNOTPROVIDEDFORIN

THELAWOFTHEREQUESTED3TATE�ONEWOULDBEHARDPUTTOFINDAREASONWHY

IT SHOULDBE INCOMPATIBLEWITH THAT LAW� )TMIGHTWELL BE THE CASE THAT

INVOLVING A SECRETARY�PERHAPSBECAUSEOF SHORTAGEOF STAFF�CREATES

PRACTICAL DIFFICULTIES� (OWEVER� THESE WILL HARDLY BE MAJOR DIFFICULTIES

WITHINTHEMEANINGOF!RTICLE����	�!SARULE�ITWILLALWAYSBEPOSSIBLE

TOFINDAMONGTHESTAFFOFACOURTASUITABLEPERSONTODRAWUPMINUTESON

THESPOT�

)F THE FOLLOWING OF A SPECIAL PROCEDURE IS REFUSED� THE REQUESTING COURT

SHALLBEINFORMEDUSINGFORM%�!RTICLE����	�THIRDSENTENCE	�4HEREGU

LATION�SOBJECTIVEOFENSURINGTHEMOSTEFFICIENTTAKINGOFEVIDENCEABROAD

ASPOSSIBLEWOULDBEBEST SERVEDBYNOT IMMEDIATELYNOTIFYINGA REFUSAL

BUT INFORMALLYCONTACTING THE REQUESTINGCOURTAND TRYING TO FIND SOLU

TIONS�4HISMIGHTWELLPROMPT THE REQUESTINGCOURT� FOLLOWING INFORMAL

NOTIFICATIONOFTHELIKELYREFUSALOFASPECIALPROCEDURE�TOMODIFYITSRE 

QUESTSOTHATITASKSFORTHETAKINGOFEVIDENCEINACCORDANCEWITHTHELAW

OFTHEREQUESTED3TATE�

�������� 5SEOFCOMMUNICATIONSTECHNOLOGY

4HEUSEOFCOMMUNICATIONSTECHNOLOGYISCITEDIN!RTICLE����	ASASEPARATE

PROCEDUREFORTHETAKINGOFEVIDENCEPECULIARTOTHEREGULATION�(EREADIS

TINCTIONSHOULDBEMADEBETWEENTWOCATEGORIES�

#OMMUNICATIONSTECHNOLOGYMAYlRSTBEUSEDTORECORDTRADITIONALTAKINGOFEVI

DENCENOTONLYBYMEANSOFAWRITTENREPORTBUTALSOBYMEANSOFAPICTUREORSOUND

RECORDING�)NSUCHACASE�NOTONLYTHEREPORTBUTALSOTHEPICTUREORSOUNDRECORD

INGISMADEAVAILABLETOTHEREQUESTINGCOURTONCETHEREQUESTHASBEENCOMPLETED�

)NADDITION�COMMUNICATIONSTECHNOLOGYCANALSOBEUSEDTOENABLETHEPAR

TIESAND�ORTHEREQUESTINGCOURTTOOBSERVETHETAKINGOFEVIDENCEDIRECTLYOR

EVEN TO TAKE AN ACTIVEPART INPROCEEDINGSBYMEANSOF A VIDEOCONFERENCE�

-OREDETAILEDPROVISIONSONTHISARETOBEFOUNDIN!RTICLES��AND���
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-OREOVER�THERULESONTHEUSEOFCOMMUNICATIONSTECHNOLOGYARECOMPARABLETO
THOSEWHICHALSOAPPLYTOCOMPLIANCEWITHASPECIALPROCEDUREUNDERTHELAWOF
THEREQUESTING3TATE�!RTICLE����		�4HElRSTCONDITIONISAREQUESTTOTHISEND�
4HEREQUESTEDCOURTCANREFUSETHISREQUESTIFSUCHAPROCEDURE�FOREXAMPLE�ON
GROUNDSOFPRIVACYISSUES�ISINCOMPATIBLEWITHTHELAWOFTHEREQUESTED3TATEOR
ISNOTFEASIBLEASITWOULDCAUSEMAJORTECHNICALDIFlCULTIES�3UCHDIFlCULTIESCAN
ALSOBEOVERCOMEINACCORDANCEWITHTHELASTSUBPARAGRAPHOF!RTICLE����	BYTHE
COURTSMAKINGTHENECESSARYTECHNICALMEANSAVAILABLETOEACHOTHER�)NADDITION�
THEREGULATIONDOESNOTMAKEITCLEARTHATITWOULDBEINADMISSIBLEFORTHENECES
SARYMEANSTOBEMADEAVAILABLEBYTHEPARTIES�

4HEPOSSIBILITIESOFREFUSALCONmICTWITHTHEFACTTHATTHEREGULATIONRECOG
NISESTHEBASICADMISSIBILITYOFUSINGMODERNCOMMUNICATIONSTECHNOLOGY�
4HE REGULATION SHOULD THEREFORE BE INTERPRETED RESTRICTIVELY� ! -EMBER
3TATEISNOTALLOWEDTOINCLUDEORTOMAINTAINPROVISIONSINITSLEGALSYSTEM
WHICHCOMPLETELYPROHIBITTHEUSEOFCOMMUNICATIONSTECHNOLOGY�3UCHA
PROCEDUREWOULDMEANTHAT!RTICLE����	WOULDBECOMPLETELYDEPRIVEDOF
ITSPRACTICALEFFECTINTHAT3TATE�4HISWOULDCONmICTWITHGENERALPRINCI
PLESOF#OMMUNITYLAW�)NADDITION�!RTICLE����	IMPOSESANOBLIGATION
ON-EMBER3TATESTOADJUSTTHETECHNICALEQUIPMENTINTHEIRCOURTSTOTHE
REQUIREMENTSOFTHEDAY�

�������� 0ARTICIPATIONOFTHEPARTIESORTHEIRREPRESENTATIVES

!RTICLE����	 TO ��	GOVERNS THE ROLEOF THEPARTIES AND�OR THEIR REPRESENTATIVES
WHENTHEREQUESTEDCOURTTAKESEVIDENCE�(EREADISTINCTIONSHOULDBEMADEBE
TWEENPRESENCEANDPARTICIPATION�0RESENCE�!RTICLE����		ISTHENARROWEREXPRES
SIONANDMEANSMEREPHYSICALPRESENCE�WHILEPARTICIPATION�!RTICLE����		COVERS
EVERYFORMOFACTIVE INVOLVEMENT�FOREXAMPLE�THEQUESTIONINGOFWITNESSES�
3UCHINVOLVEMENTMAYALSOTAKEPLACEBYMEANSOFAVIDEOCONFERENCE�

4HECONDITIONFORTHEAPPLICATIONOF!RTICLE����	TO��	ISAREQUESTFORTHE
PRESENCEORPARTICIPATIONOF THEPARTIESOR THEIR REPRESENTATIVES�7HETHER
SUCHAREQUESTISMADEDEPENDSINTURNSOLELYONTHELAWOFTHEREQUESTING
3TATE�4HISISALREADYMADECLEARINTHEGENERALINSTRUCTIONIN!RTICLE���	
ANDISCONlRMEDBYTHEINTRODUCTORYSENTENCEOF!RTICLE����	�@)FITISPRO
VIDED FORBY THE LAWOF THE ��� REQUESTING COURTx�	�!RTICLE��DOESNOT
THEREFORE JUSTIFYANYOFTHEPRESENCEORPARTICIPATIONRIGHTSOFTHEPARTIES
WHICHAREINDEPENDENTOFTHELAWOFTHEREQUESTING3TATE�2ATHER�THEPROVI
SIONONLYENSURESTHATARIGHTOFPRESENCEORPARTICIPATIONUNDERTHATLAWIS
ALSORESPECTEDBYTHEREQUESTEDCOURT�

4HEPRESENCEOFTHEPARTIESORTHEIRREPRESENTATIVESUNDER!RTICLE����	ISAN
ABSOLUTERIGHTWHICHMAYNOTBERESTRICTEDBYTHEREQUESTEDCOURT�4HEIN
TENDEDPRESENCEISTHEREFOREONLYCOMMUNICATEDINTHEREQUEST�NO@REQUEST�IS
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ACTUALLYMADE�INTHESTRICTSENSE	�4HEREQUESTEDCOURTMUSTNOTPLEADTHAT
UNDERITSLAWTHEPARTIESDONOTHAVETOBEPRESENTATTHEPERFORMANCEOFCOM
PARABLETAKINGOFEVIDENCE�

)NCONTRAST�THEREQUESTEDCOURTISENTITLEDUNDER!RTICLE����	TODETERMINE
CONDITIONSFORTHEACTIVEPARTICIPATIONOFTHEPARTIESORTHEIRREPRESENTATIVES�
!RTICLE����	DOESNOTSTATEWHATCONDITIONSCOULDBEINVOLVEDHERE�)NSTEAD�A
GENERALREFERENCEISMADETO!RTICLE���4HISMEANSTHEFOLLOWING�INPRINCIPLE�
ACTIVEPARTICIPATIONOFTHEPARTIESORTHEIRREPRESENTATIVESSHOULDTAKEPLACEAS
PROVIDEDFORINTHELAWOFTHEREQUESTEDCOURT�!RTICLE����		�7ITHREGARDTO
WHATISPROBABLYINPRACTICETHEMOSTIMPORTANTASPECTOFPARTICIPATION�THE
PUTTINGOFQUESTIONSTOPERSONSTOBEHEARD�THEPARTIESORTHEIRREPRESENTATIVES
THUS HAVE PRECISELY THE SAME POWERS AS THE PARTIES OR THEIR REPRESENTATIVES
WOULDHAVE IN INTERNALPROCEEDINGS IN THE REQUESTED3TATE� )F�HOWEVER� THE
REQUESTING3TATEASKSFORADIFFERENTPARTICIPATIONPROCEDURE�FOREXAMPLE�A
RIGHTTOASKMOREDETAILEDQUESTIONSORPARTICIPATIONINTHEFORMOFAVIDEO
CONFERENCE	� THE REQUEST IS TOBE COMPLIEDWITH IN ACCORDANCEWITH!RTICLE
����	UNLESSITISINCOMPATIBLEWITHTHELAWOFTHEREQUESTEDCOURTORISNOT
FEASIBLEBECAUSEITWOULDCAUSEMAJORPRACTICALDIFlCULTIES�

4HEFORMALPROCEDUREISLAIDDOWNIN!RTICLE����	AND��	�!CONDITIONFOR
THEPRESENCEORPARTICIPATIONOFTHEPARTIESISACORRESPONDINGREQUEST�!RTICLE
����		�4HISREQUESTCANBEMADEEITHERUSINGFORM!ORSEPARATELY�&ORM!
CLEARLYSHOWSTHEDIFFERENCEINTREATMENTBETWEEN�MERE	PRESENCEAND�ACTIVE	
PARTICIPATION� THE INTENDED PRESENCE IS SIMPLY COMMUNICATED �POINT ���	�
WHEREASPARTICIPATIONISREQUESTED�POINT���	�)NTHEEVENTOFPARTICIPATION�
MOREDETAILSWILLHAVETOBEGIVENOFWHATFORMSUCHPARTICIPATIONSHOULDTAKE�
3INCEFORM!DOESNOTCONTAINASEPARATEHEADINGFORTHIS�ADESCRIPTIONOFTHE
DESIREDPARTICIPATIONWILLHAVETOBEINCLUDEDINANANNEX�

&URTHERON�INFORM&�THEREQUESTEDCOURTNOTIlESTHEPARTIESORTHEIRREPRE
SENTATIVESOFTHETIMEANDPLACEOFPERFORMANCEOFTHETAKINGOFEVIDENCEAND�
WHERE APPROPRIATE� CONDITIONS UNDER WHICH THEY MAY PARTICIPATE �!RTICLE
����		�.OPARTICULARMETHODOFTRANSMISSIONISLAIDDOWNFORTHISFORM�4HE
REQUESTEDCOURTWILLTHEREFOREINPRINCIPLEHAVETOPROCEEDINACCORDANCEWITH
ITSLAW�)FTHEREQUESTINGCOURTWANTSTHISFORMTOBESERVEDONTHEPARTIESINA
PARTICULARWAY�ITWILLHAVETOREQUESTTHISINACCORDANCEWITH!RTICLE����	�
.OTRANSLATIONOFTHEFORMISREQUIRED�THEGENERALRULEIN!RTICLE��INFACT�
ALSOCOVERSCOMMUNICATIONSINACCORDANCEWITH!RTICLE����	�&ORPRACTICAL
REASONS�ITWOULDBEAPPROPRIATETOSENDTHECOMMUNICATIONFORDOCUMENTA
TIONPURPOSESTOTHEREQUESTINGCOURTASWELL�

7HILE!RTICLE����	TO��	GOVERNSTHERIGHTPROVIDEDFORINTHEREGULATIONOF
PARTIESTOBEPRESENTORTOPARTICIPATEINTHETAKINGOFEVIDENCE�PARAGRAPH�
STATESASELFEVIDENTTRUTH�EVENIFTHEPARTIESARENOTREQUESTEDTOBEPRESENTOR
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TOPARTICIPATE�THEREQUESTEDCOURTCANASKTHEPARTIESTOBEPRESENTORTOPAR
TICIPATE�4HISALREADYFOLLOWSFROM!RTICLE����	WHEREBYREQUESTSARETOBE
EXECUTEDINACCORDANCEWITHTHELAWOFTHEREQUESTED3TATE�7HERETHATLAW
PROVIDESFORTHEPRESENCEORPARTICIPATIONOFTHEPARTIES�THEREQUESTEDCOURT
CANALSOAVAILITSELFOFTHISLAWIFNOREQUESTISMADEINTHISCONNECTION�(OW
EVER�!RTICLE����	SETSALIMIT�THECONDITIONFORTHEPRESENCEORPARTICIPATION
OFTHEPARTIESISTHATAPPROPRIATEPROVISIONISALSOMADEINTHELAWOFTHERE
QUESTINGCOURT�4HETAKINGOFEVIDENCEABROADMUSTNOT LEADTOASITUATION
WHERETHEPARTIESTOSPECIlCPROCEEDINGSSUDDENLYHAVEMORERIGHTSTHANIN
PURELYINTERNALPROCEEDINGS�)FINSUCHACASETHETAKINGOFEVIDENCEWITHOUT
THEPARTICIPATIONOFTHEPARTIESISINCOMPATIBLEWITHTHELAWOFTHEREQUESTED
3TATE�ITCOULDBEREFUSED�!RTICLE����		�

�������� 0ARTICIPATIONOFREPRESENTATIVESOFTHEREQUESTINGCOURT

4HEPOSSIBILITYOFREPRESENTATIVESOFTHEREQUESTINGCOURTBEINGPRESENTATTHE
TAKINGOFEVIDENCEOROFTAKING�ANACTIVE	PARTTHEREINISCOVEREDBY!RTICLE
���(ERE�TOO�ASPECIALPROCEDUREFORTHETRADITIONALTAKINGOFEVIDENCEISIN
VOLVED�4HEREQUESTEDCOURTTHEREFORETAKESCHARGEOFTHETAKINGOFEVIDENCE�
UNLIKEWHATHAPPENSINTHECASEOFDIRECTTAKINGOFEVIDENCEINACCORDANCE
WITH!RTICLE���

!RTICLE����	DETERMINESWHOISTOBECONSIDEREDAREPRESENTATIVEOFTHERE
QUESTINGCOURTSOLELYINACCORDANCEWITHITSLAW�)NPRACTICE�MEMBERSOFTHAT
COURT�PRIMARILYAJUDGEDEALINGWITHTHEMATTER�ANDEXPERTSWILLBEIN
VOLVED�4OTHATEXTENT�THEREQUESTEDCOURTHASNOPOWERSOFEXAMINATION�IFA
PERSONISNAMEDINTHEREQUESTASAREPRESENTATIVEOFTHEREQUESTINGCOURT�IT
SHOULDBEASSUMEDTHATTHISACTOFREPRESENTATIONACTUALLYOCCURS�

!RTICLE��HASADUALAIM�lRSTLY�ITSHOULDBEMADEPOSSIBLEFORTHEREPRESENT
ATIVESOFTHEREQUESTINGCOURTDIRECTLYTOOBSERVESTATEMENTSMADEBYPERSONS
BEINGQUESTIONED�4HISMAYBEOFDECISIVEIMPORTANCEFORTHEEVALUATIONOF
SUCHSTATEMENTS�-ERE�PASSIVE	PRESENCEOFTHEREPRESENTATIVEISSUFlCIENTFOR
THIS AIM� !CTIVE PARTICIPATION HAS A WIDER SIGNIlCANCE� 7HEN EVIDENCE IS
TAKEN�DEVELOPMENTSMAYOCCURWHICHCOULDNOTHAVEBEENENVISAGEDEVENIN
THEMOSTDETAILEDOF REQUESTS� )F A REPRESENTATIVE OF THE REQUESTING COURT IS
PRESENT�HECANREACTTOSUCHDEVELOPMENTSAND�FOREXAMPLE�ASKQUESTIONS�
THENEED FORWHICHARISESONLY FROMTHE STATEMENTSPREVIOUSLYGIVENBY THE
PERSONSBEINGQUESTIONED�)FANEXPERTISSENTASAREPRESENTATIVE�HEWILLALSO
BEABLETOPUTADDITIONALTECHNICALQUESTIONSWHICHAREOFIMPORTANCEFORTHE
PRODUCTIONOFHISREPORT�

4HESTRUCTUREOF!RTICLE��SCARCELYDIFFERSFROMTHATOF!RTICLE���4HECONDI
TION FORAPPLYINGTHISPROVISION IS THEREFOREONCEAGAINACORRESPONDINGRE
QUEST�4HELAWOFTHEREQUESTINGCOURTDETERMINESWHETHERSUCHAREQUESTCAN
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BEMADEOR�IFNEEDBE�EVENHASTOBEMADE�!RTICLE��THUSDOESNOTPROVIDE
JUSTIlCATIONFORTHERIGHT�WHICHISINDEPENDENTOFTHELAWOFTHEREQUESTING
3TATE�OFTHEREPRESENTATIVESOFTHEREQUESTING3TATETOBEPRESENTORTOPARTICI
PATE� 4HE PROVISION APPLIES ONLY IF THIS RIGHT ENABLES REPRESENTATIVES OF THE
COURT TOBEPRESENTORTOPARTICIPATE INTHETAKINGOFEVIDENCEABROADOR� IF
NEEDBE�PRESCRIBESTHISCOURSEOFACTION�

4HEMEREPRESENCEOFREPRESENTATIVESOFTHEREQUESTINGCOURTMUST�HOWEVER�
BEPERMITTEDINTHETAKINGOFEVIDENCE�!RTICLE����		�WHEREASACTIVEPARTICI
PATION�FOREXAMPLE�RIGHTTOPUTQUESTIONS	ISALLOWEDONLYINACCORDANCEWITH
THECONDITIONSSETBYTHEREQUESTEDCOURT�!RTICLE����		�4HESECONDITIONSARE
AGAINTOBEDETERMINEDINACCORDANCEWITH!RTICLE���4HELIMITSONACTIVE
PARTICIPATIONARETHEREFOREINCOMPATIBILITYWITHTHELAWOFTHEREQUESTEDCOURT
ANDMAJORPRACTICALDIFlCULTIES�!CCORDINGTOGENERALPRINCIPLESOF#OMMU
NITYLAW�THELAWOFTHEREQUESTEDCOURTMAYNOT�HOWEVER�BEINTERPRETEDSO
STRICTLY THAT THE RIGHT TO ACTIVEPARTICIPATIONGUARANTEED IN!RTICLE����	 IS
DEPRIVEDOFALLPRACTICALEFFECT�)NDETAIL�THISMEANSTHEFOLLOWING�THEFOCAL
POINTOFTHERIGHTTOPARTICIPATEWILLBETHEPOSSIBILITYOFPUTTINGQUESTIONSTO
PERSONSGIVINGEVIDENCE�4HEEXACTFORMOFTHISRIGHTTOPUTQUESTIONSWILLBE
DETERMINEDBYTHELAWOFTHEREQUESTEDCOURT�

)NPARTICULAR�THISBASISWILLHAVETOBEUSEDTODETERMINEWHETHERTHEQUES
TIONSARETOBEPUTDIRECTLYORVIATHEJUDGEOFTHEREQUESTEDCOURTWHOIS
LEADING THEQUESTIONING�4HIS JUDGEWILL ALSOBEABLE TO REJECT INDIVIDUAL
QUESTIONSIFTHEY�FOREXAMPLE�CONmICTWITHRIGHTSOFAWITNESSTOREFUSETO
GIVEEVIDENCEUNDERTHELAWOFTHEREQUESTED3TATE�(OWEVER�ITWOULDBE
INADMISSIBLETOPRECLUDEALLRIGHTSOFTHEREPRESENTATIVESOFTHEREQUESTING
3TATETOASKQUESTIONS�

!RTICLE����	AND��	COVERSTHEFORMALPROCEDURE�5NDER!RTICLE����	�THE
REQUESTINGCOURTCANALREADYINCLUDETHEINFORMATIONTHATAREPRESENTATIVEIS
TOBEPRESENTATTHETAKINGOFEVIDENCEORTHEREQUESTFORACTIVEPARTICIPATION
INTHEORIGINALREQUESTFORMUTUALASSISTANCE�FORM!	�HOWEVER�THISINFORMA
TIONCANALSOBE TRANSMITTEDATA LATER STAGE�4HE REQUESTEDCOURT THEREFORE
INFORMSTHEREQUESTINGCOURTUSINGFORM&OFTHEPLACEANDTIMEOFTHEPRO
CEEDINGSAND�IFNECESSARY�ALSOINDICATESTHECONDITIONSFORSUCHPARTICIPATION�
"EFORETHEFORMALNOTIlCATIONTAKESPLACE�ITWILLBEUSEFULFORBOTHCOURTSTO
AGREEINFORMALLY�BYPHONE	ONADATE�

!RTICLE����	AND��	CONTAINSASUMMARYOF�COMPLETELYDIFFERENT	GROUNDS
FORREFUSINGTOEXECUTEAREQUEST�4HISPROVISIONISOFADElNITIVENATUREIFTHE
REQUESTWASFORTHETAKINGOFEVIDENCEINACCORDANCEWITHTHELAWOFTHERE
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QUESTED3TATE�/THERGROUNDSFORREFUSALMAYNOTBEADDUCEDINSUCHACASE�
)F�ONTHEOTHERHAND�AREQUESTFORTHETAKINGOFEVIDENCEISMADEWHICHISNOT
IN ACCORDANCE WITH THAT LAW� THE GROUNDS FOR REFUSAL REFERRED TO IN !RTICLE
����	AND��	ARESTILLTOBEOBSERVED�SEE3UBSECTION�����ABOVE	�

!RTICLE����	lRSTCOVERSTHECASEOFTHERIGHTTOREFUSETOGIVEEVIDENCEORAPROHIBI
TIONFROMGIVINGEVIDENCEUNDERTHELAWOFTHEREQUESTINGORREQUESTED3TATE�!C
CORDINGTOTHETEXTOFTHEPROVISION�ACCOUNTISTOBETAKENOFTHESERESTRICTIONSONLY
IFTHEPERSONTOBEHEARD�IFNECESSARYAFTERRECEIVINGINSTRUCTIONSONTHISMATTER
FROMTHECOURT�INVOKESTHEM�4HEREISCONSEQUENTLYNOPROVISIONFOROFlCIALLY
RECOGNISINGBANSONPERSONSGIVINGEVIDENCE�)NGENERAL�SUCHGROUNDSFORREFUSAL
WILLTHEREFORENOTBERECOGNISABLEUNTILQUESTIONINGHASBEENATTEMPTED�)FTHEPER
SONBEINGQUESTIONEDINVOKESTHERIGHTTOREFUSETOGIVEEVIDENCEUNDERTHELAWOF
THEREQUESTING3TATEANDIFNOINFORMATIONISAVAILABLEONTHISMATTER�THEREQUESTED
COURTHASTOASKTHEREQUESTINGCOURTFORCLARIlCATION�4HEREISNOSEPARATEFORMFOR
THIS�)FITEMERGESTHATTHEREWEREGROUNDSFORREFUSINGTOGIVEASTATEMENT�THERE
QUESTING3TATEISTOBEIMMEDIATELYNOTIlEDUSINGFORM(�

!RTICLE����	�A	AND�B	CONTAINSGROUNDSFORREFUSALWHICHMUSTALREADYHAVE
BEENNOTICEDWHENTHESUBSTANCEOFTHEREQUESTWASBEINGEXAMINED�4HEYARE
TOBENOTIlEDTOTHEREQUESTINGCOURTWITHIN��DAYSOFTHEREQUESTBEINGRE
CEIVED�!RTICLE����		�

5NDER!RTICLE����	�A	�THEEXECUTIONOFAREQUESTCANBEREFUSEDIFTHEREQUEST
DOESNOTFALLWITHINTHESCOPEOFTHEREGULATION�7HETHERTHISISTHECASENEEDS
TOBEEXAMINEDINACCORDANCEWITHCRITERIAPECULIARTOTHISREGULATION�SEE3EC
TION�ABOVE	�

5NDER!RTICLE����	�B	�THEEXECUTIONCANBEREFUSEDIFUNDERTHELAWOFTHERE
QUESTEDCOURTITDOESNOTFALLWITHINTHEFUNCTIONSOFTHEJUDICIARY�4HISPROVISION
APPLIESONLYTOTHE�HARDLYIMAGINABLE	CASEWHEREUNDERTHELAWOFTHEREQUESTED
3TATEAPARTICULARTYPEOFTAKINGOFEVIDENCEWASTOBECARRIEDOUTINDEPENDENTLY
OFTHESUBJECTMATTEROFTHEPROCEEDINGSNOTBYCOURTSBUTBYOTHERBODIES�)NCON
TRAST�THEREISNOPROVISIONFORTHESITUATIONWHEREAMATTERTOBECLASSIlEDUNDER
THEREGULATIONASACIVILCASEDOESNOTFALLWITHINTHEFUNCTIONSOFTHEJUDICIARYIN
THEREQUESTED3TATE�)FACOURTREQUESTSTHATINSUCHACASEEVIDENCEBETAKENWHICH
BECAUSEOFITSNATUREISTHERESPONSIBILITYOFTHECOURTSINTHEREQUESTED3TATEASWELL
�E�G�REQUESTSTHATWITNESSESBEQUESTIONED	�!RTICLE����	�B	ISNOTAPPLICABLEAND
THETAKINGOFEVIDENCEISTHEREFORETOBECARRIEDOUT�4HISEMERGES�INPARTICULAR�
FROM!RTICLE����	WHEREBYAREQUEST�INTERALIA	MAYNOTBEREFUSEDBECAUSETHERE
ISNOJUDICIALPROCEDUREINTHELAWOFTHEREQUESTED3TATECORRESPONDINGTOTHATOF
THEREQUESTING3TATE�

!RTICLE����	�C	AND�D	COVERSTHELEGALIMPLICATIONSOFAREQUESTTOCOMPLETE
THEREQUEST�!RTICLE�	ORTOPAYANADVANCE�!RTICLE��	�)FSUCHAREQUESTIS
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NOTCOMPLIEDWITHWITHIN��DAYS�COMPLETION	OR��DAYS�ADVANCE	�THEEX
ECUTIONOFTHEREQUESTMAYBEREFUSED�/NTHEEXPIRYOFTHETIMELIMIT�THE
REQUESTING3TATE IS TOBENOTIlEDWITHOUTDELAY�4HEFACTTHAT!RTICLE����	
ALSOMAKESPROVISIONFORA��DAYTIMELIMITFORSUCHCASESFROMRECEIPTOFTHE
REQUESTMUSTBEAMISTAKEONTHEPARTOFTHEDRAFTER�AREFUSALIS�OFCOURSE�NOT
POSSIBLEUNTILTHETIMELIMITSSPECIlEDIN!RTICLE����	�C	AND�D	HAVELAPSED
UNUTILISED�

/THERGROUNDSFORREFUSALARENOTPROVIDEDFOR�4HISISCLEARFROMTHECONCLUSIVE
WORDINGOF!RTICLE����	AND��	�lRSTSENTENCE�&URTHERMORE�!RTICLE����	EX
PRESSLYSTIPULATESTHATTHECOURTMAYNOTREFUSETOEXECUTETHEREQUESTIFTHERE
QUESTED3TATEHASEXCLUSIVEJURISDICTIONINTHEPROCEEDINGSUNDERLYINGTHEREQUEST�
4HEREQUESTEDCOURTISTHUSOBLIGEDBYTHEREQUESTINGCOURTTOSETTLETHEQUESTION
OFJURISDICTION�4HISCONSTITUTESACERTAINCONTRADICTIONUNDERTHE%UROPEAN,AW
ON#IVIL0ROCEDURE�5NDER!RTICLE����	OF2EGULATION�%#	.O��������"RUS
SELS)2EGULATION	�ANYINFRINGEMENTOFTHEPROVISIONSONEXCLUSIVEJURISDICTIONS
ENTITLESTHECOURTTOREFUSETORECOGNISEANDENFORCEAJUDGMENT�

4HEPOSSIBILITYFORTHEDIRECTTAKINGOFEVIDENCEABROAD�!RTICLE��	REPRE
SENTS MAJOR PROGRESS IN RELATION TO THE PREVIOUS LEGAL SITUATION� 5NLIKE THE
TRADITIONALTAKINGOFEVIDENCEBYWAYOFMUTUALLEGALASSISTANCE�THEREQUEST
INGCOURTPERFORMSTHETAKINGOFEVIDENCEUNDERITSOWNLAW�ASARULE�WITHOUT
THEPARTICIPATIONOFTHECOURTSOFTHE3TATEINWHICHTHETAKINGOFEVIDENCEIS
TOTAKEPLACE�!RTICLE����	AND��	�FOREXCEPTIONS�SEEBELOW	�

4HEQUESTIONOFWHETHERACOURTMAY�OR�WHEREAPPLICABLE�HASTOMAKEUSEOF
THEPOSSIBILITYPROVIDEDBY THE REGULATION FOR THEDIRECT TAKINGOF EVIDENCE
ABROADDEPENDSENTIRELYONITSLAW�4HISFOLLOWSFROM!RTICLE���	�B	�!RTICLE
��ISONLYAPPLICABLEIFACOURTREQUESTSUNDERITSOWNLAWTOTAKEEVIDENCE
DIRECTLYABROAD�

4HELAWOFTHEREQUESTING3TATEALSODETERMINESWHOPERFORMSTHETAKINGOFEVI
DENCE�!RTICLE����		�)NPRACTICE�TWOSCENARIOS� INPARTICULAR�ARECONCEIVABLE�
&IRSTLY�THECOURTITSELF�I�E�THECOMPETENTJUDGE�MAYTAKEEVIDENCEABROAD�
3ECONDLY�ANEXPERTMAYBESENT�WHOCONDUCTSINQUIRIESABROADANDONTHATBASIS
THENSUBMITSANOPINIONTOTHECOURTBEFOREWHICHTHECASEISPENDING�

)NTHEELABORATIONOFTHEREGULATION�THEQUESTIONOFWHETHERSENDINGANEXPERT
ALSOCONSTITUTESDIRECT TAKINGOFEVIDENCE INTHESENSEOF!RTICLE��WASCON
TENTIOUS�3OME-EMBER3TATESHELD THEOPINION THAT THE EXPERT�S CONDUCTOF
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INQUIRIESWASNOT IN ITSELF AN ACTIVITYOF THE COURT AND THEREFOREDIDNOT FALL
WITHINTHESCOPEOFTHEREGULATIONANYWAY�!SARESULT�THECOURTSWEREINPRIN
CIPLEFREETOSENDEXPERTSABROAD�/THERDELEGATIONS�ONTHEOTHERHAND�REGARDED
THEACTIVITYOFANEXPERTASANACTIVITYOFTHECOURTOFTHESENDING3TATE�INTHE
WIDERSENSE	ANDTHEREFORE�ONTHEGROUNDSOFGENERALINTERNATIONALLAWANDIN
THEABSENCEOFANEXPLICITAUTHORISATION�CONSIDEREDITINADMISSIBLE�!RTICLE����	
SETTLEDTHISDISPUTEINFAVOUROFTHESTRICTERINTERPRETATION�4HUS�SENDINGANEX
PERTISALSOONLYPOSSIBLEPURSUANTTOTHEPROCEDUREIN!RTICLE���

4HEPOSSIBILITIESFORTHEDIRECTTAKINGOFEVIDENCEABROADARERESTRICTEDONA
NUMBEROFCOUNTS�&IRSTLY�ITMAYONLYTAKEPLACEONAVOLUNTARYBASIS�!RTICLE
����		�4HUS�ACOURTMAYUNDERNOCIRCUMSTANCESIMPOSECOERCIVEMEASURES
OFANYSORTABROAD�!LLPERSONSTOBEHEARDMUSTBEEXPRESSLYINFORMEDTHAT
ANYSTATEMENTSMADEWILLBEONAVOLUNTARYBASIS�

)NADDITION� THECOMPETENTAUTHORITYOF THEREQUESTED3TATEMAYSETCONDI
TIONSFORTHETAKINGOFEVIDENCE�!RTICLE����		�/NESUCHCONDITIONMAY�IN
PARTICULAR�BETHEPARTICIPATIONOFACOURTOFTHEREQUESTED3TATE�)NTHISCASE�
HOWEVER�THETAKINGOFEVIDENCEISALSOINCUMBENTUPONTHEREQUESTING3TATE�
THECOURTASSIGNEDBYTHEREQUESTED3TATEONLYHASTOENSURETHAT!RTICLE��IS
PROPERLYAPPLIEDANDTHATANYCONDITIONSSETAREMET�

!REQUESTFOREVIDENCETOBETAKENDIRECTLYMAYBEREFUSEDIFTHEREQUESTDOES
NOTFALLWITHINTHESCOPEOFTHEREGULATIONORDOESNOTCONTAINALLINFORMATION
REQUIREDUNDER!RTICLE��!RTICLE����	�A	AND�B		�4HESEGROUNDSFORREFUSAL
ARETHESAMEASTHOSEWHICHAPPLYTOREQUESTSFOREVIDENCETOBETAKENBYTRA
DITIONALMEANS�!RTICLE����	�A	AND�C		�)NADDITION�DIRECTTAKINGOFEVI
DENCEMAYBEREFUSEDIFITISCONTRARYTOFUNDAMENTALPRINCIPLESOFLAWINTHE
REQUESTED3TATE�!RTICLE����	�C		�

4HEPRACTICALSIGNIlCANCEOFTHELASTGROUNDFORREFUSALMAYNOTBETOOGREAT�
&IRSTLY�AGENERALREFUSALOFANYFORMOFDIRECTTAKINGOFEVIDENCE�BYTHECOURTS
OFOTHER-EMBER3TATESONTHEBASISOFTHISGROUNDFORREFUSAL�ISRULEDOUTON
THEGROUNDSTHATTHESOVEREIGNTYOFTHE3TATECONCERNEDWOULDBEENCROACHED
UPONASARESULT�)NDEED�THEPURPOSEOF!RTICLE��ISTOSETTLEPRECISELYTHESE
QUESTIONS OF SOVEREIGNTY� WHICH MAY ARISE UNDER GENERAL INTERNATIONAL LAW�
&URTHERMORE�!RTICLE��WOULDLOSEALLPRACTICALEFFECTIVENESSIF-EMBER3TATES
WEREFREETOREFUSEANYFORMOFDIRECTTAKINGOFEVIDENCEONTHEBASISOFFUN
DAMENTALPRINCIPLESOFLAW�&ORTHISREASONALONE�SUCHABROADINTERPRETATION
OF!RTICLE����	�C	ISINADMISSIBLE�

4HISGROUNDFORREFUSALMAYTHEREFOREONLYBEINVOKEDIFTHEDIRECTTAKINGOF
EVIDENCEENVISAGEDINANINDIVIDUALCASECONTRAVENESFUNDAMENTALPRINCIPLESOF
LAWINTHE3TATEINWHICHITISDUETOTAKEPLACE�)TSHOULDBETAKENINTOACCOUNT
THAT�UNDER!RTICLE����	�EVIDENCEMAYINANYCASEBETAKENONAVOLUNTARYBASIS
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ONLY�WITHNOCOERCIVEMEASURES�!SARESULT�!RTICLE����	�C	WILLONLYCOMEINTO
PLAYIFTHETAKINGOFEVIDENCEENVISAGEDCONTRAVENESFUNDAMENTALPRINCIPLESOF
LAWINTHE3TATEINWHICHITISDUETOTAKEPLACE�EVENWHENALLPARTICIPANTSARE
TAKINGPARTONAVOLUNTARYBASIS�)TISVERYDIFlCULTTOIMAGINESUCHASITUATION�)T
IS MOST LIKELY TO ARISE WHEN THE VOLUNTARY NATURE OF THE PARTICIPATION IS
DOUBTFUL�WHEN�FOREXAMPLE�THEHEARINGOFCHILDRENISENVISAGED�

4HEFACTTHATTHEPERFORMANCEOFDIRECTTAKINGOFEVIDENCEMAYONLYBE
REFUSED IF IT CONTRAVENES FUNDAMENTAL PRINCIPLES OF LAW OF THE 3TATE IN
WHICH IT IS DUE TO TAKE PLACE ALSO AFFECTS THE INTERPRETATION OF !RTICLE
����	�4HECONDITIONSLAIDDOWNBYTHEREQUESTED3TATEMAYNOTBESUCH
THATINREALITYTHEDIRECTTAKINGOFEVIDENCEISREFUSED�&OREXAMPLE�THIS
WOULDBETHECASEIFTHEROLEOFTHECOURTASSIGNEDBYTHEREQUESTED3TATE
PURSUANTTO!RTICLE����	WASSOIMPORTANTTHATINREALITYPERFORMANCEOF
THEDIRECTTAKINGOFEVIDENCEWASINCUMBENTUPONTHATCOURT�ANDNOTTHE
REQUESTINGCOURT	�

4HE FORMALPROCEDURE FOR THEDIRECT TAKINGOFEVIDENCE IS LAIDDOWNIN
!RTICLE����	AND��	�&ORDECISIONSONREQUESTSFOREVIDENCETOBETAKEN
DIRECTLY PURSUANT TO !RTICLE ���	� EACH -EMBER 3TATE MUST DESIGNATE
EITHERTHECENTRALBODYPURSUANTTO!RTICLE���	AND��	�ORONEORMORE
OTHERAUTHORITIES�4HESEMAYALSOBECOURTS�!COURTWISHINGTOTAKEEVI 
DENCEINANOTHER-EMBER3TATEMUSTSUBMITAREQUESTTOTHISCOMPETENT
AUTHORITYUSINGFORM)�!RTICLE����		�DESCRIBINGTHETAKINGOFEVIDENCE
ENVISAGEDINASMUCHDETAILASPOSSIBLE�4HECOMPETENTAUTHORITYOFTHE
3TATE INWHICH THE TAKINGOF EVIDENCE IS TO TAKEPLACEMUST INFORM THE
REQUESTINGCOURTWITHIN��DAYSUSINGFORM*WHETHER�AND�IFSO�UNDER
WHICHCIRCUMSTANCES�THETAKINGOFEVIDENCEISAUTHORISED�!RTICLE����		�
4HE USE OF COMMUNICATIONS TECHNOLOGY SHOULD BE ENCOURAGED �!RTICLE
����	�THIRDSENTENCE	�

4HEREARENOPROVISIONSONTHELEGALCONSEQUENCESOFTHE��DAYPERIOD
LAPSING WITHOUT A REPLY� )N THE ABSENCE OF EXPLICIT INSTRUCTIONS� SILENCE
WOULDPROBABLYNOTBE TAKEN TOMEANAGREEMENT�4HE REQUESTINGCOURT
WOULD THEREFOREHAVE TOWAIT FOR ADECISIONBY THE COMPETENT AUTHORITY
EVENAFTERTHETIMELIMITHADEXPIRED�)F�HOWEVER�THETIMELIMITWASFRE 
QUENTLYEXCEEDED�FAILURETOFULFILANOBLIGATIONPURSUANTTO!RTICLE���OF
THE%#4REATYWOULDUNDOUBTEDLYEXIST�
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���� 0RINCIPLE

5NDER!RTICLE����	� FEESORCOSTSARISING FROMEXECUTIONOF THE REQUEST FOR
EVIDENCETOBETAKENMAYNOTBEREIMBURSED�0ROVISIONOFMUTUALLEGALASSIST
ANCEMUSTTHEREFOREBEINPRINCIPLEFREEOFCHARGE�4HISRULEMUSTBEAPPLIED
ANALOGOUSLY�IFTHEREQUESTED3TATEPURSUANTTO!RTICLE����	ASSIGNSASPECIAL
COURT TOENSURECOMPLIANCEWITHTHECONDITIONSSET FOR THEDIRECT TAKINGOF
EVIDENCE�.OCOSTSMAYBECHARGEDFORTHISEITHER�

���� %NSURINGTHEREIMBURSEMENTOFCOSTS

BYTHEREQUESTINGCOURT

)NDEROGATIONFROMTHEBASICRULEIN!RTICLE����	�!RTICLE����	PROVIDESFORA
REIMBURSEMENT OF COSTS FOR CERTAIN MEASURES WHICH ARE POTENTIALLY COSTLY�
4HISCOVERSTHECOSTSOFEXPERTSANDINTERPRETERS�ASWELLASEXPENSESARISING
FROMTHEUSEOFSPECIALFORMS�!RTICLE����		ORCOMMUNICATIONSTECHNOLOGY
�!RTICLE����		�

!PARTFROMTHESPECIALCASEOFEXPERTS�COSTS�SEE3ECTION���BELOW	�!RTI
CLE ����	 ONLY TAKES EFFECT AFTER THE TAKING OF EVIDENCE HAS BEEN PER
FORMED�5NDER!RTICLE����	�THEPERFORMANCEOFTHETAKINGOFEVIDENCE�
OTHERTHANTHEEXPERT�SOPINION�MAYNOTBECONDITIONALONANADVANCEON
COSTS�4HEREQUESTEDCOURTMUSTTHEREFOREALSOEXECUTEAREQUESTFOREVI
DENCE TOBE TAKENWHEN ITGIVES RISE TOCOSTSWHICHMUSTBE REIMBURSED
UNDER!RTICLE����	�)FEVIDENCECANONLYBETAKENATTHEREQUESTEDCOURT
BYINCURRINGCOSTS�IF�FOREXAMPLE�ANINTERPRETERWILLONLYSTEPINWHEN
HIS�HERCOSTSAREPAIDINADVANCE�THEREQUESTEDCOURTISOBLIGEDTOAD
VANCESUCHCOSTS�4HEAPPLICATIONOFPROVISIONSUNDERTHEPROCEDURALLAW
OFTHEREQUESTED3TATE�WHEREBYINSUCHCASESTHETAKINGOFEVIDENCEISCON
DITIONALONPAYMENTOFANADVANCEBYTHEPARTIES�ISRULEDOUTBY!RTICLE
����	�WITHTHEEXCEPTIONOFTHEEXPERT�SOPINION	�

)FAREQUESTFORREIMBURSEMENTOFCOSTSISMADESUBSEQUENTLY�THEREQUEST
INGCOURTMUSTIMMEDIATELYENSUREREIMBURSEMENT�4HECOURTMAYEITHER
PAYTHESECOSTSITSELFORINVITETHEPARTIESTOPAY�4HEQUESTIONTOBESETTLED
INTHISCONNECTION�I�E�WHETHER�ANDIFSO�WHICHPARTIESAREOBLIGEDTOPAY�
ISGOVERNEDEXCLUSIVELYBYTHELAWOFTHEREQUESTINGCOURT�!RTICLE����	�
LASTSENTENCE	�)NITSRELATIONSTOTHEREQUESTEDCOURT�THEOBLIGATIONTOEN
SUREREIMBURSEMENTLIES�HOWEVER�WITHTHEREQUESTINGCOURT�)F�THEREFORE�
THEPARTIESAREUNABLEORUNWILLINGTOPAY�THEREQUESTINGCOURTMUSTALSO
BEARTHECOSTSWHENUNDERITSLAWTHEPARTIESAREINFACTOBLIGEDTOPAY�)N
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ORDER TOAVOID THIS SUBSIDIARY LIABILITY�A REQUEST THAT IS LIKELY TO INVOLVE
COSTSSHOULDONLYBEMADEWHENANYORALLCOSTSHAVEBEENREIMBURSEDIN
ADVANCEATTHEREQUESTINGCOURTBYTHEPARTIESLIABLEFORPAYMENTUNDERITS
OWNLAW�

���� !DVANCEONCOSTS

4HE RULE IN!RTICLE����	ALSOAPPLIES TOEXPERTS� FEES�4HE REQUESTEDCOURT
MAYTHEREFOREPAYTHECOSTSARISINGFROMANEXPERTITSELFINITIALLYANDTHENASK
THEREQUESTINGCOURTFORREIMBURSEMENT�(OWEVER�!RTICLE����	ALSOMAKESIT
POSSIBLE TO MAKE THE EXPERT�S OPINION CONDITIONAL UPON PAYMENT OF AN
ADVANCEONCOSTS�

4OTHISEND�THEREQUESTEDCOURTMAYASKTHEREQUESTINGCOURTBYMEANSOFFORM
#TOPAYANADVANCEONCOSTS�!RTICLE���	�lRSTSENTENCE	�4HEREQUESTINGCOURT
MAYEITHERPAYTHISADVANCEITSELFORINVITETHEPARTIESTODOSO�4HEQUESTIONOF
WHETHERTHEPARTIESAREOBLIGEDTOPAYTHEADVANCE�ANDIFSO�WHICHPARTIES�AND
WHATTHECONSEQUENCESAREOFNONPAYMENTONTHEPROCEEDINGSOFTHEREQUEST
INGCOURT�ISONCEAGAINGOVERNEDBYTHELAWOFTHATCOURT�

2ECEIPTOFTHEADVANCEONCOSTSMUSTBECONlRMEDBYTHEREQUESTEDCOURT
PURSUANTTO!RTICLE���	�SECONDSENTENCE�WITHIN��DAYSBYSENDINGFORM
$�4HE��DAYCOMPLETIONPERIODFORTHEREQUESTONLYBEGINSATTHISPOINT
�!RTICLES���	AND����		�4HELEVELATWHICHTHEEXPERT�SFEESSHOULDSUB
SEQUENTLYBElXEDANDTHEQUESTIONASTOWHETHERTHEPARTIESTOTHEORIGI 
NALPROCEEDINGSHAVEARIGHTOFSAYINTHISAREGOVERNEDEXCLUSIVELYBYTHE
LAWOFTHEREQUESTEDCOURT�)TISOBVIOUS�ANDTHEREFOREDIDNOTREQUIREANY
SPECIALPROVISIONS�THATANYREMAINDEROFTHEADVANCEFOLLOWINGPAYMENT
OFTHEEXPERT�SFEESMUSTBEPAIDBACKTOTHEREQUESTINGCOURT�

)FTHEADVANCEISNOTRECEIVEDWITHIN��DAYSOFTHEREQUEST�COMPLETIONOFTHE
REQUESTMAYBEREFUSED�!RTICLE����	�D	�FORM(	�.ATURALLY�THISDOESNOT
PREVENTAREPEATEDREQUESTFROMBEINGMADE�IFATTHISPOINTTHEPARTIESORTHE
REQUESTINGCOURTDECIDETOPAYTHEADVANCEONCOSTSAFTERALL�

4HELASTSENTENCEOF!RTICLE����	STIPULATESEXPRESSLYTHATPAYMENTOFANAD
VANCEONCOSTSMAYNOTBEACONDITIONFORTHEEXECUTIONOFOTHERREQUESTS�7E
HAVEALREADYREFERREDTOTHECONSEQUENCESOFTHISRULE�SEE3ECTION���ABOVE	�
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4HE REGULATION FORMALLY ENTERED INTO FORCEON� *ULY���� �!RTICLE ����		�
(OWEVER�THEPROVISIONSOFRELEVANCEFORTHECOURTSAREONLYAPPLICABLEFROM�
*ANUARY�����!RTICLE����		�0RIORTOTHIS�-EMBER3TATESHADTOINFORMTHE
#OMMISSIONOFTHEFOLLOWINGBY�*ULY�����!RTICLE��	�

n THECOURTSCOMPETENTFORPERFORMINGTHETAKINGOFEVIDENCE�ANDTHEIRRE
SPECTIVEJURISDICTIONS�

n THECENTRALAUTHORITIESANDTHEAUTHORITIESCOMPETENTFORAUTHORISINGTHE
DIRECTTAKINGOFEVIDENCE�

n THETECHNICALMEANSFORTHERECEIPTOFREQUESTSAVAILABLETOTHECOURTSCOM
PETENTFORTHETAKINGOFEVIDENCE�

n THELANGUAGESACCEPTEDFORREQUESTS�

/NTHEBASISOFTHISINFORMATION�THE#OMMISSIONDREWUPAMANUALPURSU
ANTTO!RTICLE����	�WHICHALSOHASTOBEAVAILABLEELECTRONICALLYANDKEPTUP
TODATE�)FANYCHANGESOCCURINTHE-EMBER3TATESATALATERSTAGE�THE#OM
MISSIONMUSTBEINFORMEDOFTHESEIMMEDIATELY�

)NRELATIONSBETWEENTHE-EMBER3TATESPURSUANTTO!RTICLE����	�THEREGULA
TIONPREVAILSOVERALLRELEVANTBILATERALANDMULTILATERALAGREEMENTS�!STHE
MOSTIMPORTANTSOURCEOFLAWINTHISlELDTODATE�THE(AGUE#ONVENTIONON
THE4AKINGOF%VIDENCEALLOWSSPECIALINSTRUMENTSOFLAWTOPREVAIL�!RTICLE��
OFTHE(AGUE#ONVENTION	�(OWEVER�INORDERTOSIMPLIFYFURTHERTHETAKING
OFEVIDENCE�-EMBER3TATESAREFREETOMAINTAINSUCHAGREEMENTS�ORTOCON
CLUDENEWONES�ONTHECONDITION�HOWEVER�THATTHEYARECOMPATIBLEWITHTHE
REGULATION�4HISPROBABLYIMPLIESTHATSUCHAGREEMENTSMAYNOTCONTAINANY
RULESTHATAREMORECOMPLICATEDTHANTHOSEINTHEREGULATION�-EMBER3TATES
HAD TO SEND TO THE#OMMISSION� ALSOBY� *ULY����� COPIESOF ANYOF THE
AGREEMENTSMAINTAINEDON THISBASIS�7ITH RESPECT TOANYAGREEMENTSCON
CLUDEDINTHEFUTURE�ACOPYOFTHEDRAFTMUSTBEMADEAVAILABLETOTHE#OM
MISSION�!DDITIONALLY�-EMBER3TATESMUSTINFORMTHE#OMMISSIONIFTHESE
AGREEMENTSAREDENOUNCEDORAMENDED�4HE#OMMISSIONMUSTALSOINCLUDE
THISINFORMATIONINTHEMANUAL�

)NADDITIONTODRAWINGUPTHEMANUAL�THE#OMMISSIONISOBLIGEDTOUPDATE
ORMAKEANYTECHNICALADJUSTMENTSREQUIREDTOTHESTANDARDFORMSATTACHEDTO
THEREGULATION�!RTICLE����		�)NACCORDANCEWITH!RTICLE���THE#OMMIS
SIONISSUPPORTEDINTHISTASKBYANADVISORYCOMMITTEEPURSUANTTO!RTICLES�
AND�OF$ECISION���������%#��	�)NADDITION�THE#OMMISSIONHASTOSUB
MITAREPORTONTHEAPPLICATIONOFTHEREGULATIONIN����ANDEVERYlVEYEARS ��	 /*#������������P���
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THEREAFTERTOTHE0ARLIAMENT�THE%UROPEAN%CONOMICAND3OCIAL#OMMITTEE
ANDTHE#OUNCIL�!RTICLE��	�)NORDERTOMAKETHISPOSSIBLE�THECOURTSOFTHE
-EMBER3TATESAREREQUIREDTOINFORMEITHERTHE#OMMISSIONDIRECTLY�ORTHE
CENTRALBODYOFITS-EMBER3TATE�OFANYPROBLEMSWHICHARISEINTHEAPPLICA
TIONOFTHEREGULATION�/NLYINTHISWAYWILLITBEPOSSIBLETOASCERTAINAFTER
SOMETIMEHOWTHEREGULATIONISACTUALLYWORKING�
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Tgswguv hqt vjg vcmkpi qh gxkfgpeg

*Ctvkeng 6 qh Eqwpekn Tgiwncvkqp *GE+ Pq 342814223 qh 4: Oc{ 4223 qp eqqrgtcvkqp dgvyggp vjg
eqwtvu qh vjg Ogodgt Uvcvgu kp vjg vcmkpi qh gxkfgpeg kp ekxkn qt eqoogtekcn ocvvgtu *QL N 396.

490804223. r0 3++

30 Tghgtgpeg qh vjg tgswguvkpi eqwtv<

40 Tghgtgpeg qh vjg tgswguvgf eqwtv<

50 Tgswguvkpi eqwtv<

5030 Pcog<

5040 Cfftguu<

504030 Uvtggv cpf Pq1RQ dqz<

504040 Rnceg cpf rquveqfg<

504050 Eqwpvt{<

5050 Vgn0

5060 Hcz

5070 G/ockn<

60 Tgswguvgf eqwtv<

6030 Pcog<

6040 Cfftguu<

604030 Uvtggv cpf Pq1RQ dqz<

604040 Rnceg cpf rquveqfg<

604050 Eqwpvt{<

6050 Vgn0

6060 Hcz

6070 G/ockn<

70 Kp vjg ecug dtqwijv d{ vjg enckocpv1rgvkvkqpgt<

7030 Pcog<

7040 Cfftguu<

704030 Uvtggv cpf Pq1RQ dqz<

704040 Rnceg cpf rquveqfg<

704050 Eqwpvt{<
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7050 Vgn0

7060 Hcz

7070 G/ockn<

80 Tgrtgugpvcvkxgu qh vjg enckocpv1rgvkvkqpgt<

8030 Pcog<

8040 Cfftguu<

804030 Uvtggv cpf Pq1RQ dqz<

804040 Rnceg cpf rquveqfg<

804050 Eqwpvt{<

8050 Vgn0

8060 Hcz

8070 G/ockn<

90 Cickpuv vjg fghgpfcpv1tgurqpfgpv<

9030 Pcog<

9040 Cfftguu<

904030 Uvtggv cpf Pq1RQ dqz<

904040 Rnceg cpf rquveqfg<

904050 Eqwpvt{<

9050 Vgn0

9060 Hcz

9070 G/ockn<

:0 Tgrtgugpvcvkxgu qh fghgpfcpv1tgurqpfgpv<

:030 Pcog<

:040 Cfftguu<

:04030 Uvtggv cpf Pq1RQ dqz<

:04040 Rnceg cpf rquveqfg<

:04050 Eqwpvt{<

:050 Vgn<

:060 Hcz<

:070 G/ockn<

23a4225a3;27avguvqaGP ;/25/4227."34<45446



;0 Rtgugpeg cpf rctvkekrcvkqp qh vjg rctvkgu<

;030 Rctvkgu cpf. kh cp{. vjgkt tgrtgugpvcvkxgu yknn dg rtgugpv cv vjg vcmkpi qh gxkfgpeg<

;040 Rctvkekrcvkqp qh vjg rctvkgu cpf. kh cp{. vjgkt tgrtgugpvcvkxgu ku tgswguvgf<

320 Rtgugpeg cpf rctvkekrcvkqp qh vjg tgrtgugpvcvkxgu qh vjg tgswguvkpi eqwtv<

32030 Tgrtgugpvcvkxgu yknn dg rtgugpv cv vjg vcmkpi qh gxkfgpeg<

32040 Rctvkekrcvkqp qh vjg tgrtgugpvcvkxgu ku tgswguvgf<

3204030 Pcog<

3204040 Vkvng<

3204050 Hwpevkqp<

3204060 Vcum<

330 Pcvwtg cpf uwdlgev ocvvgt qh vjg ecug cpf c dtkgh uvcvgogpv qh vjg hcevu *kp cppgz. yjgtg
crrtqrtkcvg+<

340 Vcmkpi qh gxkfgpeg vq dg rgthqtogf

34030 Fguetkrvkqp qh vjg vcmkpi qh gxkfgpeg vq dg rgthqtogf *kp cppgz. yjgtg crrtqrtkcvg+<

34040 Gzcokpcvkqp qh ykvpguugu<

3404030 Pcog cpf uwtpcog<

3404040 Cfftguu<

3404050 Vgn0

3404060 Hcz

3404070 G/ockn<

3404080 Swguvkqpu vq dg rwv vq vjg ykvpguu qt c uvcvgogpv qh vjg hcevu cdqwv yjkej
vjg{ ctg vq dg gzcokpgf *kp cppgz. yjgtg crrtqrtkcvg+<

3404090 Tkijv vq tghwug vq vguvkh{ wpfgt vjg ncy qh vjg Ogodgt Uvcvg qh vjg
tgswguvkpi eqwtv *kp cppgz. yjgtg crrtqrtkcvg+<

34040:0 Rngcug gzcokpg vjg ykvpguu<

34040:030 wpfgt qcvj<

34040:040 qp chhktocvkqp<

34040;0 Cp{ qvjgt kphqtocvkqp vjcv vjg tgswguvkpi eqwtv fggou pgeguuct{ *kp cppgz.
yjgtg crrtqrtkcvg+<

34050 Qvjgt vcmkpi qh gxkfgpeg<

3405030 Fqewogpvu vq dg kpurgevgf cpf c fguetkrvkqp qh vjg tgswguvgf vcmkpi qh
gxkfgpeg *kp cppgz. yjgtg crrtqrtkcvg+<

3405040 Qdlgevu vq dg kpurgevgf cpf c fguetkrvkqp qh vjg tgswguvgf vcmkpi qh
gxkfgpeg *kp cppgz. yjgtg crrtqrtkcvg+<
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350 Rngcug gzgewvg vjg tgswguv

35030 Kp ceeqtfcpeg ykvj c urgekcn rtqegfwtg *Ctvkeng 32*5++ rtqxkfgf hqt d{ vjg ncy qh vjg
Ogodgt Uvcvg qh vjg tgswguvkpi eqwtv cpf1qt d{ vjg wug qh eqoowpkecvkqpu vgejpqnqi{
*Ctvkeng 32*6++ fguetkdgf kp cppgz<

35040 Hqnnqykpi kphqtocvkqp ku pgeguuct{ hqt vjg crrnkecvkqp vjgtgqh<

Fqpg cv<

Fcvg<

Pqvkhkecvkqp qh hqtyctfkpi vjg tgswguv

Ctvkeng 9*4+ qh Eqwpekn Tgiwncvkqp *GE+ Pq 342814223 qh 4: Oc{ 4223 qp eqqrgtcvkqp dgvyggp vjg
eqwtvu qh vjg Ogodgt Uvcvgu kp vjg vcmkpi qh gxkfgpeg kp ekxkn qt eqoogtekcn ocvvgtu *QL N 396.

490804223. r0 3+0

360 Vjg tgswguv fqgu pqv hcnn ykvjkp vjg lwtkufkevkqp qh vjg eqwtv kpfkecvgf kp rqkpv 6 cdqxg cpf
ycu hqtyctfgf vq

36030 Pcog qh vjg eqorgvgpv eqwtv<

36040 Cfftguu<

3604030 Uvtggv cpf Pq1RQ dqz<

3604040 Rnceg cpf rquveqfg<

3604050 Eqwpvt{<

36050 Vgn0

36060 Hcz

36070 G/ockn<

Fqpg cv<

Fcvg<
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Cempqyngfigogpv qh tgegkrv qh c tgswguv hqt vjg vcmkpi qh gxkfgpeg

*Ctvkeng 9*3+ qh Eqwpekn Tgiwncvkqp *GE+ Pq 342814223 qh 4: Oc{ 4223 qp eqqrgtcvkqp dgvyggp
vjg eqwtvu qh vjg Ogodgt Uvcvgu kp vjg vcmkpi qh gxkfgpeg kp ekxkn qt eqoogtekcn ocvvgtu *QL N 396.

490804223. r0 3++

30 Tghgtgpeg qh vjg tgswguvkpi eqwtv<

40 Tghgtgpeg qh vjg tgswguvgf eqwtv<

50 Pcog qh vjg tgswguvkpi eqwtv<

60 Tgswguvgf eqwtv<

6030 Pcog<

6040 Cfftguu<

604030 Uvtggv cpf Pq1RQ dqz<

604040 Rnceg cpf rquveqfg<

604050 Eqwpvt{<

6050 Vgn0

6060 Hcz

6070 G/ockn<

70 Vjg tgswguv ycu tgegkxgf qp È *fcvg qh tgegkrv+ d{ vjg eqwtv kpfkecvgf kp rqkpv 6 cdqxg0

80 Vjg tgswguv ecppqv dg fgcnv ykvj dgecwug<

8030 Vjg ncpiwcig wugf vq eqorngvg vjg hqto ku pqv ceegrvcdng *Ctvkeng 7+<

803030 Rngcug wug qpg vjg hqnnqykpi ncpiwcigu<

8040 Vjg fqewogpv ku pqv ngikdng *Ctvkeng 8+<

Fqpg cv<

Fcvg<
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Tgswguv hqt cffkvkqpcn kphqtocvkqp hqt vjg vcmkpi qh gxkfgpeg

*Ctvkeng : qh Eqwpekn Tgiwncvkqp *GE+ Pq 342814223 qh 4: Oc{ 4223 qp eqqrgtcvkqp dgvyggp vjg
eqwtvu qh vjg Ogodgt Uvcvgu kp vjg vcmkpi qh gxkfgpeg kp ekxkn qt eqoogtekcn ocvvgtu *QL N 396.

490804223. r0 3++

30 Tghgtgpeg qh vjg tgswguvgf eqwtv<

40 Tghgtgpeg qh vjg tgswguvkpi eqwtv<

50 Pcog qh vjg tgswguvkpi eqwtv<

60 Pcog qh vjg tgswguvgf eqwtv<

70 Vjg tgswguv ecppqv dg gzgewvgf ykvjqwv vjg hqnnqykpi cffkvkqpcn kphqtocvkqp<

80 Vjg tgswguv ecppqv dg gzgewvgf dghqtg c fgrqukv qt cfxcpeg ku ocfg kp ceeqtfcpeg ykvj
Ctvkeng 3:*5+0 Vjg fgrqukv qt cfxcpeg ujqwnf dg ocfg kp vjg hqnnqykpi yc{<

Fqpg cv<

Fcvg<
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Cempqyngfigogpv qh tgegkrv qh vjg fgrqukv qt cfxcpeg

*Ctvkeng :*4+ qh Eqwpekn Tgiwncvkqp *GE+ Pq 342814223 qh 4: Oc{ 4223 qp eqqrgtcvkqp dgvyggp
vjg eqwtvu qh vjg Ogodgt Uvcvgu kp vjg vcmkpi qh gxkfgpeg kp ekxkn qt eqoogtekcn ocvvgtu *QL N 396.

490804223. r0 3++

30 Tghgtgpeg qh vjg tgswguvkpi eqwtv<

40 Tghgtgpeg qh vjg tgswguvgf eqwtv<

50 Pcog qh vjg tgswguvkpi eqwtv<

60 Pcog qh vjg tgswguvgf eqwtv<

70 Vjg fgrqukv qt cfxcpeg ycu tgegkxgf qp 000 *fcvg qh tgegkrv+ d{ vjg eqwtv kpfkecvgf kp rqkpv 6 cdqxg0

Fqpg cv<

Fcvg<
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Pqvkhkecvkqp eqpegtpkpi vjg tgswguv hqt urgekcn rtqegfwtgu cpf1qt hqt vjg wug qh eqoowpkecvkqpu
vgejpqnqikgu

*Ctvkeng 32*5+ cpf *6+ qh Eqwpekn Tgiwncvkqp *GE+ Pq 342814223 qh 4: Oc{ 4223 qp eqqrgtcvkqp
dgvyggp vjg eqwtvu qh vjg Ogodgt Uvcvgu kp vjg vcmkpi qh gxkfgpeg kp ekxkn qt eqoogtekcn ocvvgtu

*QL N 396. 490804223. r0 3++

30 Tghgtgpeg qh vjg tgswguvgf eqwtv<

40 Tghgtgpeg qh vjg tgswguvkpi eqwtv<

50 Pcog qh vjg tgswguvkpi eqwtv<

60 Pcog qh vjg tgswguvgf eqwtv<

70 Vjg tgswktgogpv hqt gzgewvkqp qh vjg tgswguv ceeqtfkpi vq vjg urgekcn rtqegfwtg kpfkecvgf kp
rqkpv 3503 qh vjg tgswguv *Hqto C+ eqwnf pqv dg eqornkgf ykvj dgecwug<

7030 vjg tgswktgf rtqegfwtg ku kpeqorcvkdng ykvj vjg ncy qh vjg Ogodgt Uvcvg qh vjg
tgswguvgf eqwtv<

7040 vjg rgthqtocpeg qh vjg tgswguvgf rtqegfwtg ku pqv rquukdng d{ tgcuqp qh oclqt
rtcevkecn fkhhkewnvkgu<

80 Vjg tgswktgogpv hqt gzgewvkqp qh vjg tgswguv hqt vjg wug qh eqoowpkecvkqpu vgejpqnqikgu
kpfkecvgf kp rqkpv 3503 qh vjg tgswguv *Hqto C+ eqwnf pqv dg eqornkgf ykvj dgecwug<

8030 Vjg wug qh eqoowpkecvkqpu vgejpqnqi{ ku kpeqorcvkdng ykvj vjg ncy qh vjg Ogodgt
Uvcvg qh vjg tgswguvgf eqwtv

8040 Vjg wug qh vjg eqoowpkecvkqpu vgejpqnqi{ ku pqv rquukdng d{ tgcuqp qh oclqt rtcevkecn
fkhhkewnvkgu

Fqpg cv<

Fcvg<
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Pqvkhkecvkqp qh vjg fcvg. vkog. rnceg qh rgthqtocpeg qh vjg vcmkpi qh gxkfgpeg cpf vjg eqpfkvkqpu hqt
rctvkekrcvkqp

*Ctvkengu 33*6+ cpf 34*7+ qh Eqwpekn Tgiwncvkqp *GE+ Pq 342814223 qh 4: Oc{ 4223 qp eqqrgtcvkqp
dgvyggp vjg eqwtvu qh vjg Ogodgt Uvcvgu kp vjg vcmkpi qh gxkfgpeg kp ekxkn qt eqoogtekcn ocvvgtu

*QL N 396. 490804223. r0 3++

30 Tghgtgpeg qh vjg tgswguvkpi eqwtv<

40 Tghgtgpeg qh vjg tgswguvgf eqwtv<

50 Tgswguvkpi eqwtv

5030 Pcog<

5040 Cfftguu<

504030 Uvtggv cpf Pq1RQ dqz<

504040 Rnceg cpf rquveqfg<

504050 Eqwpvt{<

5050 Vgn0

5060 Hcz

5070 G/ockn<

60 Tgswguvgf eqwtv

6030 Pcog<

6040 Cfftguu<

604030 Uvtggv cpf Pq1RQ dqz<

604040 Rnceg cpf rquveqfg<

604050 Eqwpvt{<

6050 Vgn0

6060 Hcz

6070 G/ockn<

70 Fcvg cpf vkog qh vjg rgthqtocpeg qh vjg vcmkpi qh gxkfgpeg<

80 Rnceg qh vjg rgthqtocpeg qh vjg vcmkpi qh gxkfgpeg. kh fkhhgtgpv htqo vjcv tghgttgf vq kp rqkpv 6 cdqxg<

90 Yjgtg crrtqrtkcvg. eqpfkvkqpu wpfgt yjkej vjg rctvkgu cpf. kh cp{. vjgkt tgrtgugpvcvkxgu oc{
rctvkekrcvg<
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:0 Yjgtg crrtqrtkcvg. eqpfkvkqpu wpfgt yjkej vjg tgrtgugpvcvkxgu qh vjg tgswguvkpi eqwtv oc{
rctvkekrcvg<

Fqpg cv<

Fcvg<
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Pqvkhkecvkqp qh fgnc{

*Ctvkeng 37 qh Eqwpekn Tgiwncvkqp *GE+ Pq 342814223 qh 4: Oc{ 4223 qp eqqrgtcvkqp dgvyggp vjg
eqwtvu qh vjg Ogodgt Uvcvgu kp vjg vcmkpi qh gxkfgpeg kp ekxkn qt eqoogtekcn ocvvgtu *QL N 396.

490804223. r0 3++

30 Tghgtgpeg qh vjg tgswguvgf eqwtv<

40 Tghgtgpeg qh vjg tgswguvkpi eqwtv<

50 Pcog qh vjg tgswguvkpi eqwtv<

60 Pcog qh vjg tgswguvgf eqwtv<

70 Vjg tgswguv ecp pqv dg gzgewvgf ykvjkp ;2 fc{u qh tgegkrv hqt vjg hqnnqykpi tgcuqpu<

80 Kv ku guvkocvgf vjcv vjg tgswguv yknn dg gzgewvgf d{ 000 *kpfkecvg cp guvkocvgf fcvg+

Fqpg cv<

Fcvg<
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Kphqtocvkqp qp vjg qwveqog qh vjg tgswguv

*Ctvkengu 36 cpf 38 qh Eqwpekn Tgiwncvkqp *GE+ Pq 342814223 qh 4: Oc{ 4223 qp eqqrgtcvkqp
dgvyggp vjg eqwtvu qh vjg Ogodgt Uvcvgu kp vjg vcmkpi qh gxkfgpeg kp ekxkn qt eqoogtekcn ocvvgtu

*QL N 396. 490804223. r0 3++

30 Tghgtgpeg qh vjg tgswguvgf eqwtv<

40 Tghgtgpeg qh vjg tgswguvkpi eqwtv<

50 Pcog qh vjg tgswguvkpi eqwtv<

60 Pcog qh vjg tgswguvgf eqwtv<

70 Vjg tgswguv jcu dggp gzgewvgf0

Vjg fqewogpvu guvcdnkujkpi gzgewvkqp qh vjg tgswguv ctg cvvcejgf<

80 Gzgewvkqp qh vjg tgswguv jcu dggp tghwugf dgecwug<

8030 vjg rgtuqp vq dg gzcokpgf jcu enckogf vjg tkijv vq tghwug vq ikxg gxkfgpeg qt jcu
enckogf vq dg rtqjkdkvgf htqo ikxkpi gxkfgpeg<

803030 wpfgt vjg ncy qh vjg Ogodgt Uvcvg qh vjg tgswguvgf eqwtv<

803040 wpfgt vjg ncy qh vjg Ogodgt Uvcvg qh vjg tgswguvkpi eqwtv<

8040 Vjg tgswguv fqgu pqv hcnn ykvjkp vjg ueqrg qh vjku Tgiwncvkqp

8050 Wpfgt vjg ncy qh vjg Ogodgt Uvcvg qh vjg tgswguvgf eqwtv. vjg gzgewvkqp qh vjg
tgswguv fqgu pqv hcnn ykvjkp vjg hwpevkqpu qh vjg lwfkekct{<

8060 Vjg tgswguvkpi eqwtv jcu pqv eqornkgf ykvj vjg tgswguv hqt cffkvkqpcn kphqtocvkqp htqo
vjg tgswguvgf eqwtv fcvgf 000 *fcvg qh vjg tgswguv+<

8070 C fgrqukv qt cfxcpeg cumgf hqt kp ceeqtfcpeg ykvj Ctvkeng 3:*5+ jcu pqv dggp ocfg<

Fqpg cv<

Fcvg<
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Tgswguv hqt fktgev vcmkpi qh gxkfgpeg

*Ctvkeng 39 qh Eqwpekn Tgiwncvkqp *GE+ Pq 342814223 qh 4: Oc{ 4223 qp eqqrgtcvkqp dgvyggp vjg
eqwtvu qh vjg Ogodgt Uvcvgu kp vjg vcmkpi qh gxkfgpeg kp ekxkn qt eqoogtekcn ocvvgtu *QL N 396.

490804223. r0 3++

30 Tghgtgpeg qh vjg tgswguvkpi eqwtv<

40 Tghgtgpeg qh vjg egpvtcn dqf{1eqorgvgpv cwvjqtkv{<

50 Tgswguvkpi eqwtv<

5030 Pcog<

5040 Cfftguu<

504030 Uvtggv cpf Pq1RQ dqz<

504040 Rnceg cpf rquveqfg<

504050 Eqwpvt{<

5050 Vgn0

5060 Hcz

5070 G/ockn<

60 Egpvtcn dqf{1eqorgvgpv cwvjqtkv{ qh vjg tgswguvgf Uvcvg<

6030 Pcog<

6040 Cfftguu<

604030 Uvtggv cpf Pq1RQ dqz<

604040 Rnceg cpf rquveqfg<

604050 Eqwpvt{<

6050 Vgn0

6060 Hcz

6070 G/ockn<

70 Kp vjg ecug dtqwijv d{ vjg enckocpv1rgvkvkqpgt<

7030 Pcog<

7040 Cfftguu<

704030 Uvtggv cpf Pq1RQ dqz<

704040 Rnceg cpf rquveqfg<

704050 Eqwpvt{<
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7050 Vgn0<

7060 Hcz

7070 G/ockn<

80 Tgrtgugpvcvkxgu qh vjg enckocpv1rgvkvkqpgt<

8030 Pcog<

8040 Cfftguu<

804030 Uvtggv cpf Pq1RQ dqz<

804040 Rnceg cpf rquveqfg<

804050 Eqwpvt{<

8050 Vgn0

8060 Hcz

8070 G/ockn<

90 Cickpuv vjg fghgpfcpv1tgurqpfgpv<

9030 Pcog<

9040 Cfftguu<

904030 Uvtggv cpf Pq1RQ dqz<

904040 Rnceg cpf rquveqfg<

904050 Eqwpvt{<

9050 Vgn0

9060 Hcz

9070 G/ockn<

:0 Tgrtgugpvcvkxgu qh fghgpfcpv1tgurqpfgpv<

:030 Pcog<

:040 Cfftguu<

:04030 Uvtggv cpf Pq1RQ dqz<

:04040 Rnceg cpf rquveqfg<

:04050 Eqwpvt{<

:050 Vgn0

:060 Hcz

:070 G/ockn<

23a4225a3;27avguvqaGP ;/25/4227."34<45458



;0 Vjg vcmkpi qh gxkfgpeg ujcnn dg rgthqtogf d{<

;030 Pcog<

;040 Vkvng<

;050 Hwpevkqp<

;060 Vcum<

320 Pcvwtg cpf uwdlgev ocvvgt qh vjg ecug cpf c dtkgh uvcvgogpv qh vjg hcevu *kp cppgz. yjgtg
crrtqrtkcvg+<

330 Vcmkpi qh gxkfgpeg vq dg rgthqtogf<

33030 Fguetkrvkqp qh vjg vcmkpi qh gxkfgpeg vq dg rgthqtogf *kp cppgz. yjgtg crrtqrtkcvg+<

33040 Gzcokpcvkqp qh ykvpguugu<

3304030 Hktuv pcogu cpf uwtpcog<

3304040 Cfftguu<

3304050 Vgn0

3304060 Hcz

3304070 G/ockn<

3304080 Swguvkqpu vq dg rwv vq vjg ykvpguu qt c uvcvgogpv qh vjg hcevu cdqwv yjkej vjg{
ctg vq dg gzcokpgf *kp vjg cppgz. yjgtg crrtqrtkcvg+<

3304090 Tkijv vq tghwug vq vguvkh{ wpfgt vjg ncy qh vjg Ogodgt Uvcvg qh vjg tgswguvkpi
eqwtv *kp cppgz. yjgtg crrtqrtkcvg+<

33050 Qvjgt vcmkpi qh gxkfgpeg *kp cppgz. yjgtg crrtqrtkcvg+<

340 Vjg tgswguvkpi eqwtv tgswguvu vq vcmg gxkfgpeg fktgevn{ d{ wug qh vjg hqnnqykpi eqoowpkecvkqpu
vgejpqnqi{ *kp cppgz. yjgtg crrtqrtkcvg+<

Fqpg cv<

Fcvg<
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Kphqtocvkqp htqo vjg egpvtcn dqf{1eqorgvgpv cwvjqtkv{

*Ctvkeng 39 qh Eqwpekn Tgiwncvkqp *GE+ Pq 342814223 qh 4: Oc{ 4223 qp eqqrgtcvkqp dgvyggp vjg
eqwtvu qh vjg Ogodgt Uvcvgu kp vjg vcmkpi qh gxkfgpeg kp ekxkn qt eqoogtekcn ocvvgtu *QL N 396.

490804223. r0 3++

30 Tghgtgpeg qh vjg tgswguvkpi eqwtv<

40 Tghgtgpeg qh vjg egpvtcn dqf{1eqorgvgpv cwvjqtkv{<

50 Pcog qh vjg tgswguvkpi eqwtv<

60 Egpvtcn dqf{1eqorgvgpv cwvjqtkv{<

6030 Pcog<

6040 Cfftguu<

604030 Uvtggv cpf Pq1RQ dqz<

604040 Rnceg cpf rquveqfg<

604050 Eqwpvt{<

6050 Vgn0

6060 Hcz

6070 G/ockn<

70 Kphqtocvkqp htqo vjg egpvtcn dqf{1eqorgvgpv cwvjqtkv{<

7030 Fktgev vcmkpi qh gxkfgpeg kp ceeqtfcpeg ykvj vjg tgswguv ku ceegrvgf<

7040 Fktgev vcmkpi qh gxkfgpeg kp ceeqtfcpeg ykvj vjg tgswguv ku ceegrvgf wpfgt vjg
hqnnqykpi eqpfkvkqpu *kp cppgz. yjgtg crrtqrtkcvg+<

7050 Fktgev vcmkpi qh gxkfgpeg kp ceeqtfcpeg ykvj vjg tgswguv ku tghwugf hqt vjg hqnnqykpi
tgcuqpu<

705030 Vjg tgswguv fqgu pqv hcnn ykvjkp vjg ueqrg qh vjku Tgiwncvkqp<

705040 Vjg tgswguv fqgu pqv eqpvckp cnn qh vjg pgeguuct{ kphqtocvkqp rwtuwcpv vq
Ctvkeng 6<

705050 Vjg fktgev vcmkpi qh gxkfgpeg tgswguvgf hqt ku eqpvtct{ vq hwpfcogpvcn
rtkpekrngu qh ncy qh vjg Ogodgt Uvcvg qh vjg egpvtcn dqf{1eqorgvgpv
cwvjqtkv{<

Fqpg cv<

Fcvg<
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��	 4HEVIEWSEXPRESSEDINTHETEXT
THATFOLLOWSARETHEAUTHOR�S
PERSONALVIEWSANDARENOTTOBE
TAKENINANYWAYTOREPRESENTTHE
POSITIONOF(ER-AJESTY�S
'OVERNMENT�
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$IRECTIVE�������%#ONCIVILLEGALAIDWASADOPTEDTOFULlLAPOLITICALREMIT
FROMTHECONCLUSIONSOFTHE����4AMPERE%UROPEAN#OUNCIL�)NORDERTOFA
CILITATEACCESSTOJUSTICEINCIVILANDCOMMERCIALCASES�THE%UROPEAN#OUNCIL
INVITEDTHE#OUNCILOF-INISTERSTOESTABLISHMINIMUMSTANDARDSENSURINGAN
ADEQUATELEVELOFLEGALAIDINCROSSBORDERCASESTHROUGHOUTTHE5NION��	�

4HEDIRECTIVEWASADOPTEDUNDER!RTICLES���C	AND��OFTHE%#4REATY�4HESE
ARTICLES�INCONJUNCTIONWITH!RTICLE��OFTHE4REATY�ENABLETHEADOPTIONOF@MEAS
URESINTHElELDOFJUDICIALCOOPERATIONINCIVILMATTERSHAVINGCROSSBORDERIMPLI
CATIONSxINSOFARASNECESSARYFORTHEPROPERFUNCTIONINGOFTHEINTERNALMARKET��
5NDER!RTICLE���C	�THEMEASURESPERMITTEDINCLUDETHOSE@ELIMINATINGOBSTACLES
TOTHEGOODFUNCTIONINGOFCIVILPROCEEDINGS�IFNECESSARYBYPROMOTINGTHECOM
PATIBILITYOFTHERULESONCIVILPROCEDUREAPPLICABLEINTHE-EMBER3TATES��)NAC
CORDANCEWITHTHEPROCEDURALREQUIREMENTSOF!RTICLE���ASITAPPLIEDBEFORETHE
ENTRYINTOFORCEOFTHE4REATYOF.ICEON�&EBRUARY������		�THE#OUNCILACTED
ONTHEBASISOFAPROPOSALFROMTHE#OMMISSIONOF��*ANUARY������	�4HE%U
ROPEAN0ARLIAMENTWASCONSULTEDANDDELIVEREDITSOPINIONON��3EPTEMBER����
��	�4HEDIRECTIVEWASADOPTEDUNANIMOUSLYBYTHE-EMBER3TATESON��*ANUARY
�����

4HEDIRECTIVECONTAINS��ARTICLESSETOUTIN�CHAPTERS�#HAPTER)DEALSWITH
SCOPEANDDElNITIONS�#HAPTER))SETSOUTTHERIGHTTOLEGALAID�#HAPTER)))
DETERMINESTHECONDITIONSANDEXTENTOFLEGALAID�#HAPTER)6ESTABLISHESTHE
PROCEDUREFORMAKINGALEGALAIDAPPLICATIONUNDERTHEDIRECTIVE�AND#HAPTER
6CONTAINSlNALPROVISIONS�

!RTICLE���	SETSOUTTHECENTRALAIMOFTHEDIRECTIVEWHICHIS@TOIMPROVEACCESS
TO JUSTICE INCROSSBORDERDISPUTESBYESTABLISHINGMINIMUMCOMMONRULES
RELATING TO LEGAL AID IN SUCHDISPUTES��4HIS� OF COURSE� ECHOES THEMANDATE
FROMTHE4AMPERECONCLUSIONS�!RTICLE���	LIMITSTHEAPPLICATIONOFTHEDIREC
TIVETO@CROSSBORDERDISPUTES��4HESEAREDElNEDIN!RTICLE�OFTHEDIRECTIVE�
!RTICLE���	AND��	DElNESACROSSBORDERDISPUTEASONEWHERETHEPARTYAP
PLYINGFORLEGALAIDIS�ATTHETIMEWHENHESUBMITSANAPPLICATIONUNDERTHE
DIRECTIVE�DOMICILEDORHABITUALLYRESIDENTINADIFFERENT-EMBER3TATEFROM

��	 0RESIDENCYCONCLUSIONS�4AMPERE
%UROPEAN#OUNCIL���AND��
/CTOBER�����PARAGRAPH���

��	 &OLLOWINGTHEENTRYINTOFORCE
OFTHE4REATYOF.ICE�MEASURES

PROVIDEDFORIN!RTICLE���WITHTHE
EXCEPTIONOFASPECTSRELATINGTO

FAMILYLAW�ARENOWADOPTEDBYTHE
CODECISIONPROCEDUREUNDER

!RTICLE���OFTHE%#4REATY�
��	 /*#���%�����������P�����

��	 /*#���%������������
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THE-EMBER3TATEWHERETHECOURTHEARINGTHEDISPUTEORENFORCINGAJUDICIAL
DECISION IS LOCATED ��	� )N SIMPLE TERMS� THEN� THEDIRECTIVE APPLIESWHERE A
PARTYNEEDSTOLITIGATEORENFORCEADECISIONINANOTHER-EMBER3TATEFROMTHE
ONEWHEREHENORMALLYLIVES�)TDOESNOT�BYCONTRAST�GOVERNCASESWHICHCAN
BECONSIDERED@DOMESTIC�INTHESENSETHATTHELITIGANTANDTHERELEVANTCOURT
ARELOCATEDINTHESAME-EMBER3TATE�EVENIFTHEREMAYBEOTHERCROSSBORDER
ASPECTSTOTHECASE�

!RTICLE�CONTAINSTWOOTHERELEMENTSDETERMININGTHESCOPEOFTHEDIRECTIVE�
4HElRSTELEMENTISTHETYPEOFDISPUTETOWHICHTHEDIRECTIVEAPPLIES�!RTICLE
���	SAYSTHATITAPPLIESTOCIVILANDCOMMERCIALMATTERS�WHATEVERTHENATURE
OFTHECOURTORTRIBUNALHEARINGTHEDISPUTE�@#IVILANDCOMMERCIALMATTERS�
ARE NOT DElNED� (OWEVER� THIS WORDING ECHOES !RTICLE � OF THE "RUSSELS )
2EGULATIONANDSOTHEDIRECTIVEISLIKELYTOBEINTERPRETEDASCOVERINGDISPUTES
WHICHWOULDBECOVEREDBYTHATREGULATION�!RTICLE���	OFTHEDIRECTIVESAYS
THAT ITWILLNOTEXTEND� INPARTICULAR� TOREVENUE�CUSTOMSORADMINISTRATIVE
MATTERS�4HIS�AGAIN�ECHOES!RTICLE���	OFTHE"RUSSELS)2EGULATION�

4HE SECOND ELEMENT TO NOTE CONCERNING SCOPE IS THAT THE DIRECTIVE DOES NOT
COVERALL-EMBER3TATES�!RTICLE���	PROVIDESTHATTHEDIRECTIVEDOESNOTAPPLY
TO$ENMARK�4HEREASONFORTHISISFOUNDINRECITAL���WHICHREFERSTO!RTICLES
�AND�OFTHEPROTOCOLONTHEPOSITIONOF$ENMARKANNEXEDTOTHE4REATYON
%UROPEAN 5NION AND TO THE 4REATY ESTABLISHING THE %UROPEAN #OMMUNITY�
4HATPROTOCOLEXCLUDES$ENMARKFROMTAKINGPARTINTHEADOPTIONOFPROPOSED
MEASURESPURSUANTTO4ITLE)6OFTHE%#4REATY�THELEGALBASESFORTHEDIREC
TIVE�!RTICLES��AND���FALL�OFCOURSE�WITHIN4ITLE)6�

"YCONTRASTTO$ENMARK�SPOSITION�THE5NITED+INGDOMAND)RELANDWERE
ABLE�UNDERTHEPROTOCOLONTHEPOSITIONOFTHE5NITED+INGDOMAND)RE
LANDANNEXEDTOTHE4REATYON%UROPEAN5NIONANDTOTHE4REATYESTABLISH
ING THE %UROPEAN #OMMUNITY� TO NOTIFY WHETHER OR NOT THEY WISHED TO
PARTICIPATE IN THIS DIRECTIVE� 2ECITAL �� IN THE PREAMBLE TO THE DIRECTIVE
RECORDSTHATBOTHTHOSE-EMBER3TATESGAVENOTICEOFTHEIRWISHTOPARTICI 
PATEINTHEADOPTIONOFTHEDIRECTIVE� INACCORDANCEWITH!RTICLE�OFTHE
RELEVANT PROTOCOL� !CCORDINGLY� THE DIRECTIVE APPLIES TO ALL THE -EMBER
3TATESEXCEPT$ENMARK�

4HISCHAPTERDETERMINESWHICHPERSONSAREENTITLEDTOAPPLYFORLEGALAIDUN
DERTHEDIRECTIVEANDDElNESTHEBASICCONCEPTOFLEGALAIDFORTHEPURPOSESOF
THEDIRECTIVE�

��	 4HERULESONDOMICILEARE�
ACCORDINGTO!RTICLE���	�
DETERMINEDBYREFERENCETO!RTICLE
��OFTHE"RUSSELS)2EGULATION
�#OUNCIL2EGULATION�%#	
.O�������OF��$ECEMBER
����	�%SSENTIALLY�THE-EMBER
3TATEWHERETHECOURTISSITTINGAND
WHICHISSEISEDOFTHEAPPLICATION
FORLEGALAIDSHOULD�UNDER!RTICLE
����	OFTHATREGULATION�APPLYTHE
LAWOFTHE-EMBER3TATEWHERE
THEAPPLICANTCLAIMSTOBE
DOMICILEDINORDERTODETERMINE
WHETHERHEISINFACTDOMICILED
THERE�
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)NTERMSOFTHEPERSONSENTITLEDTOAPPLYFORLEGALAID�!RTICLE���	PROVIDES
THATTHERIGHTSUNDERTHEDIRECTIVEARECONFERREDONNATURALPERSONS�"YIMPLI
CATION�LEGALPERSONSSUCHASCOMPANIESORNOTFORPROlTORGANISATIONSARENOT
COVERED�!RTICLE�MAKESCLEARTHATTHEDIRECTIVECOVERSBOTHCITIZENSOFTHE
%UROPEAN5NIONANDTHIRDCOUNTRYNATIONALSRESIDINGLAWFULLYINA-EMBER
3TATE�4HISPROVISIONOPERATESASANONDISCRIMINATIONRULE�REQUIRING-EM
BER3TATESTOTREATTHESETWOCATEGORIESOFPERSONSEQUALLY�

!RTICLE�ISTHEKEYARTICLEDElNINGTHECONCEPTOFLEGALAIDFORTHEPURPOSESOF
THEDIRECTIVE�!SAGENERALPRINCIPLE�!RTICLE���	GIVES LITIGANTSTHERIGHTTO
RECEIVE@APPROPRIATELEGALAIDINORDERTOENSURETHEIREFFECTIVEACCESSTOJUSTICE��
4HEARTICLEMAKESCLEARTHATTHISRIGHTISSUBJECTTOCONDITIONSLAIDDOWNELSE
WHEREINTHEDIRECTIVEANDTHATTHEDISPUTEMUSTBEWITHINTHESCOPEOFTHE
DIRECTIVE�2ECITAL��GIVESAGOODSUMMARYOFWHATISMEANTBY@APPROPRIATE
LEGALAID��)TCOVERS�lRSTLY�PRELITIGATIONADVICEWITHAVIEWTOREACHINGASET
TLEMENT PRIOR TO BRINGING LEGAL PROCEEDINGS� SECONDLY� LEGAL ASSISTANCE IN
BRINGINGACASEBEFOREACOURT�AND�THIRDLY�REPRESENTATIONINCOURTANDASSIST
ANCEWITHOREXEMPTIONFROMTHECOSTOFPROCEEDINGS�

4HESE THREEDIFFERENT ASPECTS OF APPROPRIATE LEGAL AID ARE SET OUT IN!RTICLE
���	�4HEFOCUSISCLEARLYONSITUATIONSWHERECROSSBORDERCOURTPROCEEDINGS
AREACTUALLYUNDERWAYORWHERETHEREISAREALPROSPECTOFSUCHPROCEEDINGS�
"ECAUSEPRELITIGATIONADVICEUNDER!RTICLE���	�A	ISLIMITEDTOTHEPURPOSEOF
REACHINGASETTLEMENTPRIORTOBRINGINGPROCEEDINGS�THISAPPEARSTOEXCLUDE
APPLICANTSFROMSEEKINGLEGALAIDFOROTHER�WIDERPURPOSESORWHERETHEREISNO
LITIGATIONINPROSPECT�!RTICLE���	�B	CONFERSTHERIGHTTOLEGALASSISTANCEAND
REPRESENTATIONINCOURT�THISCOMESINTOPLAYATTHESTAGESOFPREPARATIONOFTHE
CASEANDPRESENTATIONOFTHECASETOTHECOURT�BOTHTHROUGHWRITTENPLEADINGS
ANDATACOURTHEARING�

!SSISTANCEWITHTHECOSTSOFTHECASEISALSODEALTWITHIN!RTICLE���	�B	AND
COULDINVOLVESEVERALTYPESOFCOST�/NETYPEISCOURTFEES�INCLUDINGFEESPAID
BYTHECOURTTOPERSONS�PRESUMABLYSUCHASCOURTOFlCIALSOREXPERTWITNESSES	
WHOPERFORMACTSDURINGTHEPROCEEDINGS�!SECONDCATEGORYOFCOSTSISVARI
OUSCOSTSSPECIlCTOTHESITUATIONOFTHECROSSBORDERLITIGANT�SUCHASCOSTSOF
INTERPRETATION�TRANSLATIONANDTRAVELTOTHEHEARING�4HESEAREDEALTWITHIN
!RTICLE�OFTHEDIRECTIVEANDDESCRIBEDFURTHERBELOW�!THIRDCATEGORYISTHE
COSTSOFTHEOPPOSINGPARTY�)NSOME-EMBER3TATESAPARTYWHOLOSESACASEIS
LIABLE TOPAYHISOPPONENT�S LEGALCOSTS�4HElNALPARAGRAPHOF!RTICLE���	
PROVIDESTHATIFARECIPIENTOFLEGALAIDUNDERTHEDIRECTIVELOSESTHECASEANDIS
SUBJECTTOSUCHACOSTSRULE�THOSECOSTSSHOULDBECOVEREDBYHISLEGALAIDIFA
LITIGANTHABITUALLYRESIDENT INTHE-EMBER3TATEWHERETHECOURT ISSITUATED
WOULDHAVEBEENCOVEREDINTHISWAY�4HISISESSENTIALLYANONDISCRIMINATION
RULEANDDOESNOTREQUIRE-EMBER3TATESAUTOMATICALLYTOGRANTLEGALAIDTOA
CROSSBORDERAPPLICANTTOCOVERTHESUCCESSFULPARTY�SCOSTS IFTHIS ISNOTTHE
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NORMALPRACTICEUNDERTHEIRSYSTEM�2ECITAL��MAKESCLEARTHATTHISISTOBE
LEFTTOTHELAWOFTHE-EMBER3TATEWHERETHECOURTISSITTINGORWHEREENFORCE
MENTISSOUGHT�

!RTICLE���	CONTAINSANIMPORTANTLIMITATIONTOTHECONCEPTOF@APPROPRIATE
LEGALAID�INTHECONTEXTOF@PROCEEDINGSESPECIALLYDESIGNEDTOENABLELITIGANTS
TOMAKETHEIRCASEINPERSON��4HESEPROCEEDINGSMIGHTINCLUDESMALLCLAIMS
PROCEDURESOFTHESORTWHICHEXISTINSEVERAL-EMBER3TATESORSIMPLIlEDCOURT
ORTRIBUNALPROCEDURES�)NSUCHTYPESOFPROCEEDINGS�!RTICLE���	SAYSTHAT
-EMBER3TATESNEEDNOTPROVIDELEGALASSISTANCEORREPRESENTATION�4HISSUG
GESTS�BYCONTRAST�THATTHERIGHTTOPRELITIGATIONADVICEUNDER!RTICLE���	�A	
STILLAPPLIESINTHESECASES�!SASAFEGUARD�!RTICLE���	ALLOWS�ANDPROBABLY
REQUIRES	LEGALAIDTOBEGRANTEDIFTHECOURTOROTHERCOMPETENTAUTHORITYDE
CIDESTHATLEGALAIDISNECESSARYTOENSUREEQUALITYOFPARTIESORINVIEWOFTHE
COMPLEXITYOFTHECASE�

!RTICLE ���	 AND ��	 ADDRESSES ANOTHER ASPECT OF @APPROPRIATE� LEGAL AID BY
FOCUSINGONTHEAMOUNTRECEIVEDBYTHELITIGANT�!RTICLE���	ALLOWSA-EMBER
3TATETOREQUIREAlNANCIALCONTRIBUTIONTOWARDSTHECOSTOFPROCEEDINGS�IFIT
DOES�THELEGALAIDRECIPIENTWILLBEASSESSEDACCORDINGTO!RTICLE��DESCRIBED
BELOW	FORHISABILITYTOCONTRIBUTE�5NDER!RTICLE���	�A-EMBER3TATEMAY
REQUIREALEGALAIDRECIPIENTTOREFUNDALLORPARTOFWHATHEHASRECEIVEDIFHIS
lNANCIALSITUATIONHASSUBSTANTIALLYIMPROVEDORIFTHELEGALAIDWASGRANTED
ONTHEBASISOFINACCURATEINFORMATIONGIVENBYTHERECIPIENT�4HESEPROVISIONS
WORK TOGETHERWITH!RTICLES�AND���	 TOALLOW-EMBER3TATES TOALLOCATE
FUNDSAVAILABLEFORLEGALAIDACCORDINGTOTHERECIPIENT�SlNANCIALNEED�THEREBY
PROMOTINGGOODUSEOFPUBLICFUNDS�

&OLLOWINGONFROMTHEBROADPRINCIPLES IN#HAPTER))�THISCHAPTERSETSOUT
MOREDETAILEDRULESGOVERNINGTHEASSESSMENTOFAPPLICATIONSFORLEGALAID�!R
TICLES�AND�ARETHEMOSTIMPORTANT�4HESEDEAL�RESPECTIVELY�WITHCONDI
TIONSRELATINGTOTHEAPPLICANT�SlNANCIALRESOURCESANDCONDITIONSRELATINGTO
THESUBSTANCEOFTHEDISPUTE�4HEPROVISIONSALLOW-EMBER3TATES�TOSOME
EXTENT�TOENSURETHATTHEMONEYWHICHTHEYHAVEAVAILABLEFORCIVILLEGALAID
CANBETARGETEDATAPPLICANTSANDCASESWHICHMOSTMERITPUBLICFUNDING�!L
THOUGH THEQUESTIONOFWHATCOSTS AREBORNE RESPECTIVELYBY THEAPPLICANT�S
HOME-EMBER3TATEANDTHE-EMBER3TATEWHERETHECOURTISSITUATEDISMORE
FULLYDEALTWITHIN!RTICLES�AND���DESCRIBEDBELOW	�ITISHELPFULINUNDER
STANDING!RTICLES�AND�TOKNOWTHATTHEMAJORITYOFTHELEGALAIDCOSTSFALL
TOBECOVEREDBYTHE-EMBER3TATEWHERETHECOURTISSITTING�!CCORDINGLY�THE
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APPLICANT ISBEINGASSESSEDUNDERTHERULESOF THAT-EMBER3TATE�S LEGALAID
SYSTEM�ANDNOTUNDERTHESYSTEMINHISHOME-EMBER3TATE�

!RTICLE ���	 ESTABLISHES THE GENERAL PROPOSITION THAT -EMBER 3TATES SHOULD
FUNDPERSONSWHOARE@PARTLYORTOTALLYUNABLETOMEETTHECOSTOFPROCEEDINGS
xASARESULTOFTHEIRECONOMICSITUATION�INORDERTOENSURETHEIREFFECTIVEAC
CESSTOJUSTICE��!RTICLE���	ALLOWSTHE-EMBER3TATETOASSESSTHECROSSBORDER
APPLICANT�SECONOMICSITUATIONINTHELIGHTOFOBJECTIVEFACTORSSUCHASHISIN
COME�HISCAPITALRESOURCESORHISFAMILYSITUATION�4HISASSESSMENTMAYALSO
TAKEINTOACCOUNTTHERESOURCESOFPERSONSWHOARElNANCIALLYDEPENDENTON
THEAPPLICANT�

3OME-EMBER3TATESUSElNANCIALTHRESHOLDSABOVEWHICHAPPLICANTSAREPRE
SUMED TOBE ABLE TOBEAR THE COSTOFPROCEEDINGS�!RTICLE���	 ALLOWS SUCH
THRESHOLDSTOBEUSEDINTHECONTEXTOFTHEDIRECTIVESOLONGASTHEYAREBASED
ONTHEOBJECTIVEFACTORSMENTIONEDIN!RTICLE���	�(OWEVER�ASASAFEGUARD
AGAINSTTHERISKTHATATHRESHOLDMAYINDIRECTLYDISCRIMINATEAGAINSTACROSS
BORDERAPPLICANTBECAUSEOFDIFFERENCESINTHECOSTOFLIVINGBETWEENTHE-EM
BER3TATES�!RTICLE���	PROVIDESTHATTHETHRESHOLDMAYNOTBEUSEDIFALEGAL
AIDAPPLICANTCANPROVETHATHEISUNABLETOPAYTHECOSTOFPROCEEDINGSBE
CAUSEOFSUCHDIFFERENCESINTHECOSTOFLIVING�2ECITAL��MENTIONSAPOTEN
TIALLYRELEVANTFACTORTOBETAKENINTOACCOUNTHERE�NAMELYWHETHERTHEAP
PLICANTWOULDSATISFYTHECRITERIAFORlNANCIALELIGIBILITYFORLEGALAIDINHISOWN
-EMBER3TATE�

!RTICLE���	CONTAINSONEFURTHERGROUNDONWHICHLEGALAIDMAYBEREFUSED
FORlNANCIALREASONS�,EGALAIDNEEDNOTBEGRANTEDTOANAPPLICANTWHOEN
JOYS�INTHEINSTANTCASE�EFFECTIVEACCESSTOANOTHERMECHANISMTHATCOVERSTHE
COSTOFPROCEEDINGS�4HISCOULDINCLUDE�FOREXAMPLE�FUNDINGAVAILABLEFROM
LEGALEXPENSESINSURANCEORBECAUSEOFTHEPOSSIBILITYWHICHEXISTSINCERTAIN
-EMBER3TATESTOOBTAINACONDITIONALFEEARRANGEMENT�SOMETIMESCALLEDA
@NOWIN�NOFEE�ARRANGEMENT	�2ECITAL��MAKESCLEARTHATTHESEOTHERMECH
ANISMSARENOTINTHEMSELVESAFORMOFLEGALAIDBUTTHATTHEYCANWARRANTA
PRESUMPTIONTHATTHELITIGANTCANBEARTHECOSTOFLEGALPROCEEDINGSNOTWITH
STANDINGHISPERSONALlNANCIALSITUATION�

!RTICLE�ISTHESECONDKEYARTICLEINDETERMININGTHEAPPLICANT�SELIGIBILITY
FORLEGALAID�4HECONDITIONSINTHISARTICLEDEALWITHTHESTRENGTHSORMERITS
OFTHEAPPLICANT�SCASE�!SAlRSTSTEP�!RTICLE���	ALLOWSA-EMBER3TATETO
REJECTOUTRIGHTANAPPLICATIONFORLEGALAIDFORANACTIONWHICHAPPEARSTOBE
MANIFESTLYUNFOUNDED�)FTHECASECANNOTINITIALLYBESAIDTOBEMANIFESTLY
UNFOUNDED�!RTICLE���	PROVIDESTHAT�ONCETHEAPPLICANTHASBEENOFFERED
INITIALPRELITIGATIONADVICE�HEMAY�SOLONGASACCESSTOJUSTICEISSTILLGUAR
ANTEED��	�BEREFUSEDFURTHERLEGALAIDON@GROUNDSRELATEDTOTHEMERITSOF
THECASE��)NOTHERWORDS�THE-EMBER3TATEMAYDECIDETHATHISCASEISIN

��	 4HEDIRECTIVEOFFERSNO
DElNITIONOFTHETERMS@MANIFESTLY
UNFOUNDED�OR@ACCESSTOJUSTICEIS

GUARANTEED��EFFECTIVELYLEAVINGITTO
THE-EMBER3TATESTOAPPLYTHEIR

NATIONALLAWONTHESEMATTERS�4HE
JURISPRUDENCEOFTHE%UROPEAN

#OURTOF(UMAN2IGHTSRELATINGTO
!RTICLE�OFTHE%UROPEAN

#ONVENTIONON(UMAN2IGHTS
MAYALSOBECONSIDEREDRELEVANTIN

THISREGARD�
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��	 #OUNCIL2EGULATION�%#	.O
���������OF��-AY����ON
COOPERATIONBETWEENTHECOURTSOF
THE-EMBER3TATESINTHETAKINGOF
EVIDENCEINCIVILORCOMMERCIAL
MATTERS�/*,��������������P��	�

SUFlCIENTLYSTRONGTOJUSTIFYTHEUSEOFPUBLICFUNDING�!NYREFUSALOFLEGAL
AIDUNDER!RTICLE�OFTHEDIRECTIVEISSUBJECTTOTHEAPPEALPROVISIONSOF!R
TICLE���DESCRIBEDBELOW�

4HEDIRECTIVEGIVESLITTLEGUIDANCEONTHEWAYINWHICH-EMBER3TATES�COM
PETENTAUTHORITIESSHOULDASSESSTHEMERITSOFTHEAPPLICANT�SCASE�LEAVINGITTO
NATIONAL LAWANDPROCEDURE INEACH-EMBER3TATE�4HESENATIONAL SYSTEMS
MAYVARYQUITEWIDELY INTHECRITERIA THAT THEYUSE�POTENTIALCRITERIAMIGHT
INCLUDEANASSESSMENTOFTHEPROSPECTSOFSUCCESS�THETYPEOFCASE�ANDTHE
POTENTIALlNANCIALANDOTHERBENElTSTOTHEAPPLICANTOFWINNINGTHECASE�

!RTICLE���	IMPLIESTHATANAPPROACHBASEDONARANGEOFSUCHCRITERIAISVALID
BYFOCUSINGONTWOCRITERIABESIDESTHEPUREPROSPECTOFWINNINGTHELEGALAR
GUMENTSINTHECASE�&IRST�ITSPECIlCALLYREQUIRES-EMBER3TATESTOCONSIDER
THEIMPORTANCEOFTHEINDIVIDUALCASETOTHEAPPLICANT�3ECOND�ITALLOWSTHE
-EMBER3TATETOTAKEINTOACCOUNTTHENATUREOFTHECASEINTWOSPECIlCCAT
EGORIESOFDISPUTE�4HElRSTCATEGORYISWHERETHEAPPLICANTCLAIMSDAMAGETO
HIS REPUTATION BUT HAS SUFFERED NO MATERIAL OR lNANCIAL LOSS� THIS WOULD
COVERCERTAINTYPESOFLIBELACTIONSINSOME-EMBER3TATES�4HESECONDCATE
GORYISWHERETHECLAIMARISESDIRECTLYOUTOFTHEAPPLICANT�STRADEORSELFEM
PLOYEDPROFESSION�THISREINFORCESTHEEXCLUSIONOFCOMMERCIALLITIGANTSIN!R
TICLE���	OFTHEDIRECTIVEBYFURTHEREXCLUDINGCLAIMSBROUGHTBYANINDIVIDU
ALINTHECONTEXTOFHISBUSINESSACTIVITIES�

!RTICLES�AND�FOCUSSPECIlCALLYONTHECROSSBORDERDIMENSIONOFTHECASE�
RECOGNISINGTHATCERTAINCOSTSAREINHERENTINTHEFACTTHATTHEAPPLICANTDOES
NOTLIVEINTHESAME-EMBER3TATEASTHECOURTHEARINGTHEDISPUTE�!RTICLE�
REQUIRESLEGALAIDGRANTEDBYTHE-EMBER3TATEWHERETHECOURTISSITTINGTO
COVERCERTAINCOSTSDIRECTLYRELATEDTOTHECROSSBORDERNATUREOFTHEDISPUTE�
4HESEAREINTERPRETATION�TRANSLATIONOFDOCUMENTSNECESSARYFORTHERESOLU
TIONOFTHECASE�ANDTRAVELCOSTSFORANYPERSONWHOSEPRESENCEISREQUIREDIN
COURT FOR THEPRESENTATIONOF THE CASE�2ECITAL �� REMINDS COURTS THAT THEY
SHOULDTAKEFULLADVANTAGEOFTHEPOSSIBILITIESOFFEREDBY#OUNCIL2EGULATION
�%#	.O���������ONTHETAKINGOFEVIDENCEINCIVILORCOMMERCIALMATTERS
��	�4HESEPOSSIBILITIESINCLUDETHEUSEOFVIDEOCONFERENCEANDTELECONFERENCE
TECHNOLOGY�ASWELLASMORETRADITIONALMEANSOFTAKINGEVIDENCEFROMAWIT
NESSOUTSIDETHEJURISDICTION�

!RTICLE�COUNTERBALANCES!RTICLE�BYREQUIRINGTHEAPPLICANT�SHOME-EMBER
3TATE TO BEAR CERTAIN OTHER CROSSBORDERRELATED COSTS� 4HE HOME -EMBER
3TATEMUSTPROVIDELEGALAIDTOCOVERTHECOSTOFTHEAPPLICANTOBTAININGPRE
LITIGATIONASSISTANCEANDADVICEINHISHOME-EMBER3TATEUNTILHISAPPLICA
TIONFORLEGALAIDHASBEENRECEIVEDBYTHE-EMBER3TATEWHERETHECOURTIS
SITTING�4HEHOME-EMBER3TATEALSOCOVERSTHECOSTOFTRANSLATINGTHEAPPLI
CATIONFORLEGALAIDANDTHENECESSARYSUPPORTINGDOCUMENTS�
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!RTICLE�OFTHEDIRECTIVEREmECTSTHEFACTTHATOBTAININGACOURTRULINGONA
DISPUTEMAYNOTBE THEENDOF THE STORY�2ECITAL�� SAYS THAT IF LEGALAID IS
GRANTEDIT@MUSTCOVERTHEENTIREPROCEEDING�INCLUDINGEXPENSESINCURREDIN
HAVINGAJUDGMENTENFORCED��)TSHOULDALSOCONTINUE@IFANAPPEALISBROUGHT
EITHERAGAINSTORBYTHERECIPIENTINSOFARASTHECONDITIONSRELATINGTOTHEl
NANCIAL RESOURCESAND THE SUBSTANCEOF THEDISPUTE REMAIN FULlLLED�!RTICLE
���	AND��	CONFERS THERIGHTTO LEGALAIDTOCOVERTHECOSTOFCROSSBORDER
ENFORCEMENTOFA JUDGMENT�!RTICLE���	DEALSWITH LEGALAID FORANAPPEAL�
EXPLICITLYLINKINGTHERIGHTTOCONTINUEDLEGALAIDTOONGOINGELIGIBILITYUNDER
!RTICLES�AND��4HISMEANS�INPARTICULAR�THATTHEPROSPECTSOFTHEAPPLI
CANT�SSUCCESSINBRINGINGORDEFENDINGANAPPEALMAYBEASSESSEDBEFORELEGAL
AIDISGRANTED�

!SAMOREGENERALRULE�!RTICLE���	AUTHORISES-EMBER3TATESTOREEXAMINE
ELIGIBILITYFORLEGALAIDATANYSTAGEINTHEPROCEEDINGSONGROUNDSSETOUTIN
!RTICLES���	AND��	��AND�OF THEDIRECTIVE�4HISMEANSTHATA-EMBER
3TATEMAYATANYTIMEREVIEWTHESTATUSOFTHEAPPLICANT�SlNANCIALRESOURCES�
THEMERITSOFTHECASE�ANDTHEAPPROPRIATENESSOFLEGALAIDINVIEWOFTHETYPE
OFCOURTHEARINGTHECASEORPROCEDURE�4HESECHECKSARENOTLIMITEDTOTHE
MOMENTWHERETHEAPPLICANTREQUESTSCONTINUATIONOFLEGALAIDFORANAPPEAL
ORFORENFORCEMENTPROCEEDINGS�

!RTICLE��COVERSANOTHERPOSSIBILITYFOREXTENSIONOFLEGALAIDBEYONDTHEINI
TIALCOURTPROCEEDINGS�BYCOVERINGEXTRAJUDICIALPROCEDURES�)FTHELAWORTHE
COURTREQUIRESTHEPARTIESTOADISPUTETOUSEEXTRAJUDICIALPROCEDURES�SUCHAS
MEDIATION OR ARBITRATION� LEGAL AID MUST BE EXTENDED TO COVER THESE PROCE
DURES�SUBJECTTOTHECONDITIONSDElNEDINTHEDIRECTIVE�

4HISCHAPTERSETSOUTTHEPROCEDURALPRACTICALITIESFORANINDIVIDUALAPPLYING
FORLEGALAIDUNDERTHEDIRECTIVE�)TCOVERSCOMPLETIONOFTHENECESSARYAPPLICA
TIONFORMS�TRANSMISSIONOFTHEAPPLICATIONFROMTHEINDIVIDUAL�SHOME-EM
BER3TATETOTHE-EMBER3TATEWHERETHECOURTISSITTINGORWHERETHEDECISION
ISTOBEENFORCED�LANGUAGEANDTRANSLATIONISSUES�ANDRULESFORPROCESSINGTHE
APPLICATIONINTHE-EMBER3TATEGRANTINGLEGALAID��	�

!RTICLE��ISTHESTARTINGPOINT�)TPROVIDES�ASABASICRULE�THATLEGALAIDISTO
BEGRANTED�AND�BYIMPLICATION�PAIDFOR	ORREFUSEDBYTHECOMPETENTAUTHOR
ITYOFTHE-EMBER3TATEINWHICHTHECOURTISSITTING�)NOTHERWORDS�APART
FROMTHE LIMITEDCOSTSCOVEREDBY!RTICLE��DESCRIBEDABOVE	�CROSSBORDER
LEGALAIDISNOTTHERESPONSIBILITYOFTHEAPPLICANT�SHOME-EMBER3TATE�

��	 2ECITAL��INTHEPREAMBLETO
THEDIRECTIVENOTESTHATTHE

%UROPEANAGREEMENTONTHE
TRANSMISSIONOFAPPLICATIONSFOR

LEGALAID�SIGNEDIN3TRASBOURGON
��*ANUARY�����WASTHEDIRECT

INSPIRATIONFORTHENOTIlCATIONAND
TRANSMISSIONMECHANISMPROVIDED
FORIN#HAPTER)6OFTHEDIRECTIVE�
ALTHOUGHTHATAGREEMENTDOESNOT

INCLUDETHE��DAYTIMELIMIT
PROVIDEDFORIN!RTICLE����	OFTHE

DIRECTIVE�
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2ECITAL��DESCRIBESITAS@APPROPRIATE�THATLEGALAIDISGRANTEDBYTHECOMPE
TENTAUTHORITIESOFTHE-EMBER3TATEINWHICHTHECOURTISSITTING�2ECITAL��
SAYSTHATTHE-EMBER3TATEWILLAPPLYITSOWNLEGISLATIONINCOMPLIANCEWITH
THEPRINCIPLESOFTHEDIRECTIVETODETERMINEWHETHERORNOTTOGRANTLEGALAID�

!RTICLE��REQUIRESEACH-EMBER3TATETODESIGNATEANAUTHORITYORAUTHORITIES
COMPETENTTOSENDANDRECEIVELEGALAIDAPPLICATIONSUNDERTHEDIRECTIVE�4HE
AUTHORITYCOMPETENTTOSENDAPPLICATIONSISCALLEDTHE@TRANSMITTINGAUTHORITY��
4HEAUTHORITYWHICHMAYRECEIVEAPPLICATIONSISCALLEDTHE@RECEIVINGAUTHORI
TY��4HE-EMBER3TATESMUSTPROVIDETHE#OMMISSIONWITHTHENAMESAND
ADDRESSESOFTHEIRCOMPETENTAUTHORITIESANDTHEGEOGRAPHICALAREASINWHICH
THEY HAVE JURISDICTION� 4HIS INFORMATION WILL BE PUBLISHED IN THE /FlCIAL
*OURNAL�

!RTICLE��SETSOUTTHERULESFORINTRODUCTIONOFALEGALAIDAPPLICATIONBYTHE
APPLICANTANDFORITSTRANSMISSION�IFNECESSARY�BETWEEN-EMBER3TATES�AU
THORITIES�5NDER!RTICLE����	�THEAPPLICANTMAYCHOOSETOSUBMITHISAPPLICA
TIONEITHERTOTHETRANSMITTINGAUTHORITYINHISHOME-EMBER3TATEORTOTHE
RECEIVINGAUTHORITYINTHE-EMBER3TATEWHERETHECOURTISSITTINGORTHEDECI
SION IS TOBEENFORCED�!RTICLE��PROVIDES FORASTANDARDFORMFOR LEGALAID
APPLICATIONSUNDERTHEDIRECTIVE��	�2ECITAL��INTHEPREAMBLETOTHEDIRECTIVE
SAYSTHATTHEPURPOSEOFTHESTANDARDFORMISTOMAKEAPPLICATIONPROCEDURES
EASIERANDFASTER�!CCORDINGTORECITAL��� THESTANDARDAPPLICATIONFORM�AS
WELLASNATIONALAPPLICATIONFORMS�SHOULDBEMADEAVAILABLEONA%UROPEAN
LEVELTHROUGHTHEINFORMATIONSYSTEMOFTHE%UROPEAN*UDICIAL.ETWORK� �	�

!RTICLES����	���AND��B	OFTHEDIRECTIVEDEALWITHLANGUAGEANDTRANSLA
TIONISSUESARISINGOUTOFTHEAPPLICATIONFORLEGALAID�!RTICLE����	OFFERSTHE
APPLICANTMORETHANONEPOSSIBILITY�(EMAYCOMPLETETHEFORMINTHEOFl
CIALLANGUAGE�ORONEOFTHELANGUAGES	OFTHE-EMBER3TATEOFTHERECEIVING
AUTHORITY�SOLONGASTHISLANGUAGEISONEOFTHELANGUAGESOFTHE#OMMU
NITYINSTITUTIONS�!LTERNATIVELY�!RTICLE����	ALLOWSA-EMBER3TATETONO
TIFYTHE#OMMISSIONOFOTHER#OMMUNITYLANGUAGESINWHICHITSRECEIVING
AUTHORITY IS PREPARED TO RECEIVE APPLICATIONS UNDER THE DIRECTIVE� 4HOSE
OTHER LANGUAGES ARE TOBE COMMUNICATED TO THE#OMMISSION ANDWILL BE
PUBLISHEDINTHE/FlCIAL*OURNAL�!RTICLE����	REQUIRESSUPPORTINGDOCU
MENTSACCOMPANYINGTHE LEGALAIDAPPLICATIONALSO TOBE TRANSLATED INAC
CORDANCEWITHTHESERULES�7EHAVEALREADYSEENTHAT�UNDER!RTICLE��B	�THE
APPLICANT�SHOME-EMBER3TATEMUSTPROVIDELEGALAIDNEEDEDTOCOVERTHE
COST OF TRANSLATING THE APPLICATION AND NECESSARY SUPPORTING DOCUMENTS�
(OWEVER�!RTICLE��B	ONLYAPPLIESWHERETHEAPPLICATIONISSUBMITTEDTOTHE
TRANSMITTINGAUTHORITYINTHEAPPLICANT�SHOME-EMBER3TATE�4HISSUGGESTS
THATIFTHEAPPLICANTCHOOSESTOSUBMITHISAPPLICATIONDIRECTLYTOTHERECEIV
INGAUTHORITYINTHE-EMBER3TATEWHERETHECOURTISSITTINGHEMUSTBEAR
THECOSTSOFTRANSLATIONHIMSELF�

��	 !RTICLE��REQUIRESTHEFORMTO
BEESTABLISHEDBY��.OVEMBER
�����)TWILLBEDRAWNUPBYTHE
#OMMISSION�ASSISTEDBYA
COMMITTEEOPERATINGUNDERTHE
ADVISORYPROCEDUREIN!RTICLES�
AND�OF$ECISION���������%#�
��	 4HEWORDINGOFTHISRECITAL
SUGGESTSTHATTHENATIONAL
APPLICATIONFORMSWILLCONTINUETO
BEAVAILABLEFORUSEINAPPLICATIONS
UNDERTHEDIRECTIVEEVENAFTERTHE
STANDARDFORMISESTABLISHED�
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4HETRANSMITTINGAUTHORITYHASAROLEINENSURING@QUALITYCONTROL�OFANAP
PLICATIONBEFORESENDINGITTOANOTHER-EMBER3TATE�7HERETHEAPPLICATIONIS
SUBMITTED TO THE TRANSMITTING AUTHORITY IN THE APPLICANT�S HOME -EMBER
3TATE�THATAUTHORITYMAY�UNDER!RTICLE����	�REFUSETOTRANSMITTHEAPPLICA
TIONIFITISMANIFESTLYUNFOUNDEDORMANIFESTLYOUTSIDETHESCOPEOFTHEDIREC
TIVE�)FTHETRANSMITTINGAUTHORITYDOESSO�ITSDECISIONISSUBJECTTOTHEPROVI
SIONS FOR REVIEWOR APPEALPROVIDED FOR IN!RTICLE����	 AND ��	 �DESCRIBED
BELOW	�4HETRANSMITTINGAUTHORITYALSOHASADUTYTOASSISTTHEAPPLICANTBY
ENSURINGTHATTHEAPPLICATIONISACCOMPANIEDBYALLTHESUPPORTINGDOCUMENTS
REQUIREDTOENABLETHEAPPLICATIONTOBEDETERMINED�SEE!RTICLE����		�

/NCETHETRANSMITTINGAUTHORITYHASRECEIVEDTHEAPPLICATIONDULYCOMPLETED
INONEOFTHELANGUAGESAUTHORISEDBYTHEDIRECTIVEANDTHESUPPORTINGDOCU
MENTS HAVE BEEN TRANSLATED WHERE NECESSARY INTO THOSE LANGUAGES� IT MUST
TRANSMIT THE APPLICATION WITHIN �� DAYS TO THE RECEIVING AUTHORITY IN THE
-EMBER3TATEWHERETHECOURT IS SITTING�!RTICLE��PROVIDES FORASTANDARD
FORMTOFACILITATETRANSMISSIONOFLEGALAIDAPPLICATIONBETWEENTHETRANSMIT
TING AND RECEIVING AUTHORITIES� 4HIS FORM HAS ALREADY BEEN ESTABLISHED BY
#OMMISSIONDECISIONOF��*UNE������	�

.OLEGALISATIONORANYOTHERSUCHFORMALITYISNEEDEDFORDOCUMENTSTRANSMIT
TEDUNDERTHEDIRECTIVE�SEE!RTICLE����		�4HE-EMBER3TATEMAYNOTCHARGE
THEAPPLICANTFORSERVICESRENDEREDINASSISTINGHIMTOCOMPLETETHEAPPLICATION�
ORFORTRANSMISSIONOFTHEAPPLICATION�(OWEVER�THETRANSMITTINGAUTHORITYMAY
RECOVERTRANSLATIONCOSTSFROMTHEAPPLICANTIFTHEAPPLICATIONISREJECTEDBYTHE
COMPETENTAUTHORITYINTHE-EMBER3TATERECEIVINGTHEAPPLICATION�

/NCETHEAPPLICATIONHASBEENRECEIVEDINTHE-EMBER3TATEWHERETHECOURT
IS SITTING� THEPROCESSINGOFTHEAPPLICATIONISGOVERNEDBY!RTICLE��OFTHE
DIRECTIVE�!RTICLE����	REQUIRESTHENATIONALAUTHORITIESWHICHDETERMINETHE
APPLICATION IN THE RECEIVING -EMBER 3TATE TO KEEP THE APPLICANT FULLY IN
FORMEDOF THEPROCESSINGOF THE APPLICATION� )F THE APPLICATION IS TOTALLY OR
PARTIALLYREJECTED�THEAUTHORITIESMUSTGIVEREASONSFORTHIS�

!RTICLE����	AND��	ALLOWSTHEAPPLICANTTOSEEKAREVIEWOFORAPPEALAGAINST
ANYSUCHREJECTION�(OWEVER�IFTHEREQUESTFORLEGALAIDISREJECTEDBYACOURT
ORTRIBUNALAGAINSTWHOSEDECISIONTHEREISNOJUDICIALREMEDYUNDERTHENA
TIONALLAWOFTHERECEIVING-EMBER3TATEORBYACOURTOFAPPEALINTHERECEIV
ING-EMBER3TATE�NOFURTHERPROVISIONFORREVIEWORAPPEALISNECESSARY�!R
TICLE����	CONTAINSFURTHERASPECIlCPROVISIONGOVERNINGANAPPEAL�WHEREAN
APPLICATIONISREJECTEDUNDER!RTICLE�BECAUSEITISMANIFESTLYUNFOUNDEDOR
BECAUSEOFTHEMERITSOFTHECASE�)FTHEAPPEALAVAILABLEAGAINSTSUCHADECISION
ISOFANADMINISTRATIVENATURE�FOREXAMPLE�TOALEGALAIDAUTHORITYRATHERTHAN
TOANINDEPENDENTCOURTORTRIBUNAL	�THEDECISIONOFTHATADMINISTRATIVEAP
PEALMUSTALWAYSBEULTIMATELYSUBJECTTOJUDICIALREVIEW�

��	 #OMMISSIONDECISIONOF��
*UNE����ESTABLISHINGAFORMFOR

THETRANSMISSIONOFLEGALAID
APPLICATIONSUNDER#OUNCIL

$IRECTIVE�������%#OF��*ANUARY
����TOIMPROVEACCESSTOJUSTICEIN

CROSSBORDERDISPUTESBY
ESTABLISHINGMINIMUMCOMMON

RULESRELATINGTOLEGALAIDFORSUCH
DISPUTES�
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��	 4HEWEBSITEOFTHE%UROPEAN
*UDICIAL.ETWORKPROVIDESEASY
ACCESSTOBASICINFORMATIONONTHE
LEGALAIDSYSTEMOFEACH-EMBER
3TATE�HTTP���EUROPA�EU�INT�COMM�
JUSTICE?HOME�EJN�INDEX�HTM	�
��	 4HEFACTTHATTHEDIRECTIVE�S
PROCEDURESAREBASEDONTHE
%UROPEANAGREEMENTSHOULD
MAINTAINCONSISTENCYBETWEENTHE
SYSTEMAPPLIEDBY-EMBER3TATES
BETWEENTHEMSELVESUNDERTHE
DIRECTIVEANDTHATAPPLIEDIN
RELATIONTOTHIRD3TATES�!TTHETIME
OFWRITING�ALL-EMBER3TATES
EXCEPT'ERMANYAREPARTIESTOTHE
����AGREEMENT�

4HIS BRIEF CLOSING CHAPTER CONTAINS A NUMBER OF MISCELLANEOUS PROVISIONS�
MAINLYLINKEDTO-EMBER3TATES�IMPLEMENTATIONOFTHEDIRECTIVEINTOTHEIR
NATIONALLAW�!RTICLE��AIMSTOENCOURAGEPROVISIONOFINFORMATIONONLEGAL
AIDTOTHEGENERALPUBLICANDPROFESSIONALCIRCLES� )T REQUIRES THECOMPETENT
NATIONALAUTHORITIESTOCOOPERATETOPROVIDEINFORMATIONONTHEVARIOUSSYS
TEMSOFLEGALAID�INPARTICULARVIATHE%UROPEAN*UDICIAL.ETWORK� �	�

!RTICLE��MAKESCLEARTHATTHE-EMBER3TATEMAYADOPTMOREFAVOURABLEPRO
VISIONSFORLEGALAIDAPPLICANTSANDRECIPIENTSTHANTHOSEREQUIREDBYTHEDIREC
TIVE�4HISlTSINWITHTHEOVERALLAIMIN!RTICLE�OFTHEDIRECTIVE�NAMELYTO
ESTABLISHMINIMUMCOMMONRULES�"YDElNITION�THE-EMBER3TATESAREFREE
TOGOFURTHERINTHEIRNATIONALLAWIFTHEYSOWISH�

!RTICLE��GOVERNSTHERELATIONSHIPOFTHEDIRECTIVETOEXISTINGINTERNATIONAL
AGREEMENTSCOVERINGTHESAMESUBJECTMATTER�!SBETWEENTHE-EMBER3TATES�
THEDIRECTIVETAKESPRECEDENCEOVERSUCHAGREEMENTS�!RTICLE��MENTIONSTWO
AGREEMENTS�INPARTICULAR�WHICHAREAFFECTEDBYTHISRULE�4HElRSTISTHE����
#OUNCILOF%UROPE%UROPEANAGREEMENTONTHETRANSMISSIONOFAPPLICATIONS
FORLEGALAIDAMENDEDBYTHE����ADDITIONALPROTOCOL�2ECITAL��INTHEPRE
AMBLETOTHEDIRECTIVECLARIlESTHATTHISAGREEMENTANDPROTOCOLCONTINUETO
GOVERN RELATIONS BETWEEN THE -EMBER 3TATES AND THIRD COUNTRIES THAT ARE
PARTYTOTHEAGREEMENTORPROTOCOL� �	�4HESECONDISTHE(AGUE#ONVENTION
OF��/CTOBER����ON)NTERNATIONAL!CCESSTO*USTICE�

&INALLY�INTHENORMALWAY�THEDIRECTIVESETSADEADLINEFORITSTRANSPOSITION
INTOTHENATIONALLAWOFTHE-EMBER3TATES�!RTICLE��SETSTHISDEADLINEAS��
.OVEMBER�����4HE-EMBER3TATESAREREQUIREDTOBRINGINTOFORCETHELAWS�
REGULATIONSANDADMINISTRATIVEPROVISIONSNECESSARYTOCOMPLYWITHTHEDIREC
TIVENOLATERTHANTHATDATE�THESAMEDATEONWHICHTHESTANDARDFORMFOR
LEGALAIDAPPLICATIONSISTOBEESTABLISHEDUNDER!RTICLE��	�!SANEXCEPTIONTO
THISTRANSPOSITIONDATE�THE-EMBER3TATESAREGIVENANEXTRA��MONTHSTO
TRANSPOSE !RTICLE ���	�A	 INTO THEIR NATIONAL LAW� !CCORDINGLY� THE RIGHT TO
CROSSBORDERLEGALAIDFORPRELITIGATIONADVICEWITHAVIEWTOREACHINGASETTLE
MENTPRIORTOBRINGINGLEGALPROCEEDINGSWILLAPPLYAFTER��-AY�����
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/URPRIVATELIVESAREGOVERNEDBYMANYDIFFERENTRULES�FOREXAMPLECONCERN
INGMARRIAGE�DIVORCE�PARENTAL RESPONSIBILITY� CONTRACTS�PURCHASEANDHIRE�
4HESERULESARECOMMONLYKNOWNASPRIVATELAW�TODIFFERENTIATETHEMFROM
WHATISKNOWNASPUBLICLAW�WHICHCOULD�SIMPLIFYINGSLIGHTLY�BEDESCRIBED
ASGOVERNINGCITIZENS�RELATIONSHIPTOTHE3TATE�3UCHPROVISIONSAREACENTRAL
ELEMENTOFTHELEGALSYSTEMOFACOUNTRY�4HEIRCONTENTHASUSUALLYDEVELOPED
OVERALONGPERIOD�4HEREISNOUNIFORMLEGALSYSTEMFORALLCOUNTRIESOREVEN
FORALL-EMBER3TATESOFTHE%UROPEAN5NION�ANDTHELEGALSYSTEMSINDIFFER
ENTCOUNTRIESARENOTALWAYSCOMPATIBLE�

.OWADAYSWELIVEINANINTERNATIONALISEDWORLD�0EOPLEMOVEFREELYACROSSTHE
GLOBE�ANDITISNOLONGERUNUSUALTOSETTLEORWORKINACOUNTRYOTHERTHANTHE
ONEWHEREYOUAREACITIZEN�4HESAMEAPPLIESTOBUSINESSES�WHICHAREINCREAS
INGLYTRADINGANDDOINGBUSINESSACROSSNATIONALBORDERS�7ITHINTHE%5�EX
CHANGESOFGOODSANDSERVICESBETWEEN-EMBER3TATESHAVELIKEWISEINCREASED
INRECENTYEARS�

)NCREASINGLYOFTEN�QUESTIONSAREARISINGABOUTWHATRULESAPPLYWHENPEOPLE
ORCOMPANIESFROMDIFFERENTCOUNTRIESHAVETOMAKEVARIOUSTYPESOFAGREE
MENTWITHONE ANOTHER�7HAT RULES APPLYWHEN TWOPEOPLE FROMDIFFERENT
COUNTRIESWANTTOGETMARRIED�ANDTHEREFORETOAGREEWHATSHOULDHAPPENTO
THEIRPROPERTY�7HATISTHEPOSITIONOFAPERSONWHOWANTSCOMPENSATIONFOR
ACRIMEOFWHICHHEORSHEHASBEENTHEVICTIMDURINGAHOLIDAYTRIPABROAD�
4OWHICHCOURTSHOULDACOMPANYTURN�TOPURSUEACLAIMFORPAYMENTFOR
GOODSWHICHHAVEBEENDELIVEREDTOACOMPANYINANOTHERCOUNTRY�)SAJUDG
MENTDELIVEREDINONECOUNTRYENFORCEABLEINANOTHER�

!GAINSTTHISBACKGROUND�THEREISAGREATNEEDFOREASILYACCESSIBLEINFORMATION
ON�FOREXAMPLE�THELAWSANDLEGALSYSTEMINDIFFERENTCOUNTRIES�%FFECTIVEAND
mEXIBLECOOPERATIONBETWEENTHEAUTHORITIESINDIFFERENTCOUNTRIESISNECESSARY
ANDIMPORTANT�!%UROPEAN*UDICIAL.ETWORKINCIVILANDCOMMERCIALMATTERS
�@THE.ETWORK�	HASTHEREFOREBEENESTABLISHED�

��	 %STABLISHEDLOGOFORTHE
%UROPEAN*UDICIAL.ETWORKINCIVIL

ANDCOMMERCIALMATTERS�

��	
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/NEOF THE%5�SOBJECTIVES IS TOMAINTAINANDDEVELOPANAREAOF FREEDOM�

SECURITYANDJUSTICE�WHEREPEOPLECANTURNTOTHECOURTSANDAUTHORITIESINANY

-EMBER3TATEASEASILYASINTHEIROWNCOUNTRY�

4HEACTIONPLANESTABLISHEDIN����BYTHE#OUNCILOFTHE%UROPEAN5NION

AND THE %UROPEAN #OMMISSION� AND ADOPTED BY THE #OUNCIL THE SAME

YEAR��	�ONHOWBESTTOIMPLEMENTTHEPROVISIONSOFTHE4REATYOF!MSTERDAM

ONESTABLISHINGANAREAOFFREEDOM�SECURITYANDJUSTICE�ACKNOWLEDGEDTHAT

REINFORCEMENTOFJUDICIALCOOPERATIONINCIVILMATTERSWASAFUNDAMENTALSTAGE

INTHECREATIONOFA%UROPEANJUDICIALAREA�WHICHWOULDBRINGTANGIBLEBEN

ElTS FOR EVERY 5NION CITIZEN� /NE MEASURE WHICH� ACCORDING TO THE ACTION

PLAN�SHOULDBECONSIDERED�WASTOEXAMINETHEPOSSIBILITYOFEXTENDINGTHE

CONCEPTOFTHE%UROPEAN*UDICIAL.ETWORKINCRIMINALMATTERS�WHICHALREADY

EXISTED�TOEMBRACECIVILPROCEEDINGS�4HECONCLUSIONSOFTHEEXTRAORDINARY

MEETINGOFTHE%UROPEAN#OUNCILIN4AMPERETHEFOLLOWINGYEARALSORECOM

MENDED THE ESTABLISHMENTOF AN EASILY ACCESSIBLE INFORMATION SYSTEM TOBE

MAINTAINEDANDUPDATEDBYANETWORKOFCOMPETENTNATIONALAUTHORITIES�

'IVENALLTHIS�ANDINORDERTOIMPROVE�SIMPLIFYANDEXPEDITEEFFECTIVEJUDICIAL

COOPERATIONBETWEENTHE-EMBER3TATESINCIVILANDCOMMERCIALMATTERS�IT

WASSEENASNECESSARYTOESTABLISHANETWORKCOOPERATIONSTRUCTUREAT%5LEVEL

INTHEAREAOFCIVILANDCOMMERCIALMATTERS�/N��-AY�����ADECISIONWAS

THEREFOREADOPTEDESTABLISHINGA%UROPEAN*UDICIAL.ETWORKINCIVILANDCOM

MERCIALMATTERS� �	�

%ACH%5-EMBER3TATEHASDESIGNATEDONEORMORE CONTACTPOINTS�4HESE

CONTACTPOINTSAREMEMBERSOFTHE.ETWORK�ANDCOULDBEDESCRIBEDASMAK

INGUPITSCORE�)NSOME-EMBER3TATES�THETASKOFBEINGCONTACTPOINTHAS

BEENENTRUSTEDTOAPARTICULARPERSONORAUTHORITY�WHILEINOTHERSTHECONTACT

POINTISINTHECOUNTRY�S-INISTRYOF*USTICE�

4HOSEAUTHORITIESINTHE-EMBER3TATESWHICHHAVEPARTICULARRESPONSIBILITY

FORCOOPERATIONONCIVILANDCOMMERCIALMATTERSAREALSOMEMBERSOFTHE.ET

WORK�!S EXAMPLESOF SUCHAUTHORITIES�ONEMIGHTMENTION THE @CENTRAL AU

THORITIES�SETUPINACCORDANCEWITHCOMMITMENTSUNDERVARIOUSINTERNATIONAL

CONVENTIONS�FOREXAMPLETHE����(AGUE#ONVENTIONONTHE3ERVICE!BROAD

OF*UDICIALAND%XTRAJUDICIAL$OCUMENTSIN#IVILOR#OMMERCIAL-ATTERS�THE

��	 /*#�������������P���
��	 #OUNCIL$ECISION���������
%#OF��-AY����ESTABLISHINGA
%UROPEAN*UDICIAL.ETWORKINCIVIL
ANDCOMMERCIALMATTERS�/*,
��������������P���	�$ENMARK
DOESNOTPARTICIPATEIN%5
COOPERATIONINTHISAREA�
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����(AGUE#ONVENTIONONTHE4AKINGOF%VIDENCE!BROADIN#IVILOR#OM
MERCIAL-ATTERS�THE����(AGUE#ONVENTIONONTHE#IVIL!SPECTSOF)NTERNA
TIONAL#HILD!BDUCTIONAND THE����(AGUE#ONVENTIONON0ROTECTIONOF
#HILDRENAND#OOPERATIONINRESPECTOF)NTERCOUNTRY!DOPTION�

4HE-EMBER3TATESAREALSOABLETOAPPOINTOTHERAUTHORITIESASMEMBERSOF
THE.ETWORK�IFTHE-EMBER3TATEBELIEVESTHATTHEIRINVOLVEMENTINTHE.ET
WORKMAYBEOFUSE�

!SSEENFROMTHEABOVE�THE.ETWORKWASFORMEDWITHTHEAIMOFMAKING
MATTERSEASIERFORTHOSEWHOBECOMEINVOLVEDINCROSSBORDERDISPUTES�THAT
ISDISPUTESWITH LINKS TOMORE THANONECOUNTRY�BYPROVIDINGHELPWITH
PRACTICALMATTERS�4HE.ETWORK�STASKISTHEREFORETOFACILITATEJUDICIALCO 
OPERATION IN CIVIL AND COMMERCIAL MATTERS BETWEEN -EMBER 3TATES� AND
PROGRESSIVELYTODEVISE�ESTABLISHANDUPDATEANINFORMATIONSYSTEMACCES
SIBLE TO THEPUBLIC�4O FULlL THIS TASK� THE.ETWORKWORKSBYDEVELOPING
COOPERATION BETWEEN ITS MEMBERS� 4HIS� IN TURN� HELPS COOPERATION BE
TWEEN RELEVANT AUTHORITIES IN THE-EMBER3TATES TO FUNCTIONMORE EFFEC
TIVELY�WHICHINDIRECTLYISHELPFULTOCITIZENS�4HE.ETWORKALSOWORKSDI
RECTLY IN RELATION TO THE PUBLIC BY PROVIDING INFORMATION IN INFORMATION
SHEETSONTHE)NTERNET��	REGARDINGJUDICIALCOOPERATIONINCIVILANDCOM
MERCIALMATTERSWITHIN THE%5� RELEVANT INSTRUMENTSOF#OMMUNITYAND
INTERNATIONALLAW�E�G�VARIOUSCONVENTIONS	�ANDTHENATIONALLEGISLATIONOF
THE-EMBER3TATES�PARTICULARLYASREGARDSTHERIGHTTOHAVEONE�SCASETRIED
BYACOURT�!LLTHISINFORMATIONISAVAILABLEINALLTHEOFlCIALLANGUAGESOF
THE%5� � 	�WHICHALSOMAKESITPOSSIBLEFORTHEPUBLICTOlNDOUTINTHEIR
OWN LANGUAGE THE POSITION ON A PARTICULAR QUESTION IN ALL %5 -EMBER
3TATES�

4HE.ETWORKDOESNOTCHANGETHECONDITIONSGOVERNINGTHEMECHANISMSFOR
COOPERATIONWHICHALREADYEXISTEDINVARIOUSAREASWHENTHEDECISIONTOESTAB
LISHTHE.ETWORKWASADOPTED�4HUS�THE.ETWORKHASNOTREPLACEDANDDOES
NOTCOMPETEWITHTHE%%*.ETINTHECONSUMERlELDORTHE&)..ETONl
NANCIALSERVICES� �	�4HE.ETWORKFUNCTIONSASACOMPLEMENTANDSUPPORTTO
THEM�

��	 HTTP���EUROPA�EU�INT�COMM�
JUSTICE?HOME�EJN��

��	 #URRENTLY$ANISH�$UTCH�
%NGLISH�&INNISH�&RENCH�'ERMAN�
'REEK�)TALIAN�0ORTUGUESE�3PANISH

AND3WEDISH�
��	 2EGARDING%%*.ETAND&).

.ET�SEE#OMMISSION
2ECOMMENDATION�������%#ON

THEPRINCIPLESAPPLICABLETOTHE
BODIESRESPONSIBLEFOROUTOFCOURT

SETTLEMENTOFCONSUMERDISPUTES
�/*,��������������P���	�
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#OOPERATION WITHIN THE .ETWORK IS INTENDED TO BRING ABOUT THE SMOOTH
OPERATIONOFPROCEDURESHAVINGACROSSBORDERIMPACTANDTHEFACILITATIONOF
REQUESTS FOR JUDICIAL COOPERATIONBETWEEN THE-EMBER3TATES� INPARTICULAR
WHERE NO ESTABLISHED FORM FOR SUCH COOPERATION EXISTS� 4HE .ETWORK ALSO
WORKSFORTHEPRACTICALAPPLICATIONOF#OMMUNITYLEGISLATIONANDCONVENTIONS
INFORCEBETWEENTWOORMORE-EMBER3TATES�ANDTHEFACILITATIONOFREQUESTS
FORJUDICIALCOOPERATIONFROMONE-EMBER3TATETOANOTHER�4HE.ETWORKIS
ALSORESPONSIBLEFORENSURINGTHATTHEREISANEFFECTIVESYSTEMFORINFORMATION
TARGETEDDIRECTLYATTHEPUBLIC�ANDFORPRODUCINGSUCHINFORMATION�

4HE.ETWORK�STASKSAREPRIMARILYCARRIEDOUTBYTHECONTACTPOINTS�)NPAR
TICULAR�THEYHAVETOPROVIDEONEANOTHERANDOTHERMEMBERSOFTHE.ETWORK
WITHALLTHEINFORMATIONNECESSARYFOREFFECTIVEJUDICIALCOOPERATIONBETWEEN
THE-EMBER3TATES�7HENREQUESTSFORJUDICIALCOOPERATIONARESENTFROMONE
3TATETOANOTHER�THECONTACTPOINTSHAVETOBEINVOLVEDASNECESSARYANDSEEK
SOLUTIONSTOANYDIFlCULTIESWHICHMIGHTARISE�ASWELLASCONTRIBUTINGTOTHE
ESTABLISHMENTOFTHEMOSTAPPROPRIATEDIRECTCONTACTS�4HECONTACTPOINTSARE
ALSORESPONSIBLE FORENSURINGTHATTHE INFORMATIONWHICHTHE.ETWORKPRO
VIDESFORTHEPUBLICISPRODUCEDANDKEPTUPDATED�

4HE.ETWORKISABLETOFULlLITSTASKSBYREGULARMEETINGSHELDBOTHBETWEEN
THECONTACTPOINTSANDBETWEENTHECONTACTPOINTSANDOTHERMEMBERS�3UCH
MEETINGSARETHEFORUMINWHICHMEMBERSCANWORKOUTPRACTICALANDDESIR
ABLEPROCEDURESFORVARIOUSSITUATIONS�ANDALSOSOLVEPRACTICALPROBLEMSWHICH
MAYHAVEARISENDURINGTHEIRCOOPERATION�4HEYALSOPROVIDEMEMBERSWITH
THEOPPORTUNITY FORAVALUABLEEXCHANGEOF INFORMATION�ANDTHECHANCE TO
DISTRIBUTEINFORMATION�!TTHEMEETINGS�GUIDELINESAREALSOESTABLISHEDFORTHE
INFORMATIONTOBEPRODUCEDFORTHEPUBLIC�ANDITSFORMISDECIDEDUPON�4HE
MEETINGSARETHEMOST IMPORTANTFORMOFCOOPERATIONWITHINTHE.ETWORK�
BUTANINTERNALCOMMUNICATIONSYSTEM�)NTRANET	HASALSOBEENESTABLISHEDFOR
THEQUICKANDEFFECTIVEEXCHANGEOFINFORMATION�.ATURALLY�THISFACILITATESAND
PROMOTESCOOPERATIONBETWEENTHEMEMBERSINTHEPERIODSBETWEENTHEVARI
OUSMEETINGS�

"ESIDESWORKINGINTERNALLYASMEMBERSOFTHE.ETWORK�THEDESIGNATEDCON
TACTPOINTSAREALSOAVAILABLETOTHELOCALJUDICIALAUTHORITIESINTHEIRRESPECTIVE
-EMBER3TATES�)NTHISCONTEXT�THEROLEOFTHECONTACTPOINTSCONSISTSOFPRO
DUCINGORPASSINGONWHATEVERINFORMATIONISSOUGHT�
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!SDESCRIBEDABOVE�ONEOFTHE.ETWORK�SMAINTASKSISTOSUPPLYINFORMATION
TOTHEPUBLIC�&ORTHISPURPOSE�THEREISAN)NTERNETBASEDINFORMATIONSYSTEM�
ESSENTIALLYCONSISTINGOFA.ETWORKWEBSITEONTHE)NTERNET�4HE#OMMISSION
ISRESPONSIBLEFORTHEACTUALMANAGEMENTOFTHEINFORMATIONSYSTEM�ANDTHE
.ETWORK�SWEBSITEISTOBEFOUNDONTHE#OMMISSION�SHOMEPAGEATTHEFOL
LOWINGADDRESS�HTTP���EUROPA�EU�INT�COMM�JUSTICE?HOME�EJN��

4HEINFORMATIONSYSTEMISBEINGBUILTUPGRADUALLY�ASITTAKESTIMETOPRODUCE
ALLTHEINFORMATIONWHICHITISINTENDEDTOMAKEAVAILABLETHERE�4HESYSTEM�
WHICHISTHEREFOREREACHEDFROMTHE.ETWORK�SWEBSITE�WILLCONTAININFORMA
TIONABOUTTHELEGISLATIONWHICHAPPLIESWITHINTHE%5INRELATIONTOJUDICIAL
COOPERATIONINCIVILANDCOMMERCIALMATTERS�4HISINFORMATIONWILLBEAVAIL
ABLEFROMTHE.ETWORK�SWEBSITEEITHERDIRECTLYORTHROUGHLINKSTOTHEWEB
SITESOFOTHERORGANISATIONS�

7HENTHEINFORMATIONSYSTEMHASBEENFULLYCONSTRUCTED�ITWILLCONTAININ
FORMATIONONALLTHE#OMMUNITYLEGISLATIONAPPLICABLE�I�E�INFORCE	ORWHICH
ISUNDERPREPARATIONINTHElELDOFCIVILANDCOMMERCIALMATTERS�4HEREWILL
ALSO BE ACCOUNTS OF THE NATIONAL MEASURES WHICH EACH -EMBER 3TATE HAS
ADOPTEDTOIMPLEMENTTHE#OMMUNITYINSTRUMENTSLISTEDINITSOWNCOUNTRY�
!SANEXAMPLEOFSUCHINSTRUMENTS�THEFOLLOWINGCANBEMENTIONED�

n #OUNCIL2EGULATION�%#	.O���������OF��-AY����ONINSOLVENCY
PROCEEDINGS��	�

n #OUNCIL2EGULATION�%#	.O���������OF��-AY����ONJURISDICTION
ANDTHERECOGNITIONANDENFORCEMENTOFJUDGMENTSINMATRIMONIALMAT
TERSANDINMATTERSOFPARENTALRESPONSIBILITYFORCHILDRENOFBOTHSPOUSES
� �	�"RUSSELS))2EGULATION	�

n #OUNCIL2EGULATION�%#	.O���������OF��-AY����ONTHESERVICE
INTHE-EMBER3TATESOFJUDICIALANDEXTRAJUDICIALDOCUMENTSINCIVILOR
COMMERCIALMATTERS� �	�

n #OUNCIL2EGULATION�%#	.O�������OF��$ECEMBER����ONJURISDIC
TIONANDTHERECOGNITIONANDENFORCEMENTOFJUDGMENTSINCIVILANDCOM
MERCIALMATTERS� � 	�"RUSSELS)2EGULATION	�AND

n #OUNCIL2EGULATION�%#	.O���������OF��-AY����ONCOOPERATION
BETWEEN THE COURTS OF THE -EMBER 3TATES IN THE TAKING OF EVIDENCE IN
CIVILORCOMMERCIALMATTERS� � 	�

� 	 /*,��������������P���
� 	 /*,��������������P����
� 	 /*,��������������P����

� 	 /*,�������������P���
� 	 /*,��������������P���
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/UTSIDETHE%5�THEREISALSOMUCHINTERNATIONALCOOPERATIONBETWEEN3TATES
INCIVILANDCOMMERCIALMATTERS�4HEREISCOOPERATIONINVARIOUSINTERNATIONAL
FORUMS�FOREXAMPLETHE#OUNCILOF%UROPE�THE(AGUE#ONFERENCEON0RIVATE
)NTERNATIONAL,AW� THE)NTERNATIONAL )NSTITUTE FOR THE5NIlCATIONOF0RIVATE
,AW�5NIDROITANDTHE5.#OMMISSIONON)NTERNATIONAL4RADE,AW�5NCI
TRAL	�5SUALLY�ACONVENTIONTEXTISDRAWNUP�ANDINDIVIDUAL3TATESCANTHEN
PARTICIPATEININTER3TATECOOPERATIONINACCORDANCEWITHTHECONVENTIONBY
ACCEDINGTOITANDRATIFYINGIT�4HE-EMBER3TATESOFTHE%5ALSOPARTICIPATE
INTHISSORTOFINTERNATIONALCOOPERATION�4HE.ETWORK�SWEBSITECONTAINSIN
FORMATION ABOUT INTERNATIONAL ORGANISATIONS AND ABOUT CONVENTIONS IN THE
lELDOFCIVILANDCOMMERCIALLAW�)TALSOPROVIDESINFORMATIONABOUTWHETHER
THE%5-EMBER3TATESHAVEACCEDEDTOTHECONVENTIONS�ANDWHATDECLARA
TIONSORRESERVATIONS�MADEINRELATIONTOTHEM�

4HE#OURTOF *USTICEOF THE%UROPEAN#OMMUNITIESAND ITS#OURTOF&IRST
)NSTANCEARERESPONSIBLEFORENSURINGTHATTHELAWISOBSERVEDINTHEINTERPRETA
TIONANDAPPLICATIONOF THE#OMMUNITY4REATIES� � �	�4HE#OURTOF *USTICE
CONSIDERSWHETHERTHE-EMBER3TATESAREFULlLLINGTHEIROBLIGATIONSUNDERTHE
4REATIES�!TTHEREQUESTOFANATIONALCOURT�THE#OURTOF*USTICEALSORULESON
THEINTERPRETATIONANDVALIDITYOF#OMMUNITYLEGISLATION�4HE#OURTOF&IRST
)NSTANCEHEARSINTHElRSTINSTANCECASESBROUGHTBYINDIVIDUALSORCOMPANIES�
ANDITISPOSSIBLETOAPPEALAGAINSTITSJUDGMENTSONISSUESOFLAWTOTHE#OURT
OF *USTICE� 4HE .ETWORK�S WEBSITE WILL PROVIDE ACCESS TO JUDGMENTS BY THE
#OURTOF*USTICEANDTHE#OURTOF&IRST)NSTANCEAFFECTINGJUDICIALCOOPERATION
INCIVILANDCOMMERCIALMATTERS�

!NIMPORTANTPARTOFTHEINFORMATIONTHE.ETWORKPROVIDESFORTHEPUBLICIS
FOUNDINTHEINFORMATIONSHEETSBEINGDRAWNUPBYIT�4HEAIMOFTHESEINFOR
MATION SHEETS IS TO EXPLAINHOW TOGOABOUTGETTINGAPRIVATE LEGALDISPUTE
HEARDBYACOURT�4HEINFORMATIONSHEETSAREALSOTOBEAVAILABLEONTHE.ET
WORK�SWEBSITE�

4HEINFORMATIONSHEETSDRAWNUPBYTHE.ETWORKCOVERQUESTIONSRELATINGTO
THEPOSSIBILITYOFHAVINGADISPUTEHEARDBYACOURTINONEOFTHE%5�S-EMBER
3TATES�4HE INFORMATION SHEETSCONTAINPRACTICAL INFORMATIONONHOWTOGO
ABOUTBRINGINGPROCEEDINGS�ANDTHEPOSSIBILITYOFOBTAININGLEGALAID�lNAN
CIALSUPPORTFROMTHE3TATEFORONE�SOWNLEGALCOSTS	�

4HEINFORMATIONINTHESHEETSISPRIMARILYINTENDEDFORPEOPLEWITHOUTLEGAL
TRAINING�4HEYAREWRITTENINSUCHAWAYTHATTHEINFORMATIONISEASYTOUNDER

� 	 3EE!RTICLES���TO���OFTHE
4REATYOF2OMEASAMENDEDBYTHE
!MSTERDAM4REATY�
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STAND�ANDTHEYPROVIDEAGOODOVERVIEWOFTHESITUATIONINKEYAREASOFCIVIL
ANDCOMMERCIALLAW�4HESHEETSMAYCONTAINMOREDETAILEDINFORMATIONFOR
PERSONSINVOLVEDINTHELAW�SUCHASLAWYERS�

4HE #OUNCIL DECISION ESTABLISHING THE .ETWORK LISTS EIGHT PARTICULAR SUBJECT
AREASWHICHTHEINFORMATIONSHEETSSHOULDCOVER��	�(OWEVER�ITISLIKELYTHATIN
FUTUREINFORMATIONSHEETSWILLALSOBEWRITTENONOTHERSUBJECTS�&OREACHSUBJECT
AREA�ANACCOUNTISGIVENOFTHESITUATIONINALLTHE%5-EMBER3TATESANDWHERE
APPROPRIATEINTHE5NION�!SMENTIONEDABOVE�THEINFORMATIONISAVAILABLEINALL
THEOFlCIALLANGUAGESOFTHE%5��	�)TISCONSTANTLYBEINGUPDATED�

4HESUBJECTAREASWHICHHAVEALREADYBEENDECIDEDONAREASFOLLOWS�

�� 0RINCIPLESOFTHELEGALSYSTEMANDJUDICIALORGANISATIONOFTHE-EMBER3TATES�
4HE%5-EMBER3TATESHAVEDIFFERENTNATIONALLEGALSYSTEMSANDJUDICIAL
ORGANISATIONS�@,EGALSYSTEM�ISABLANKETTERMFORTHELEGALRULESFOUNDIN
ACOUNTRY�,EGALRULESMAYCONSISTOFPROVISIONS�E�G�LAWS�REGULATIONSAND
ADMINISTRATIVEDECREES	�CUSTOM�CASELAWANDOFlCIALPRACTICE�4HEREARE
VARIOUSSORTSOFCOURT�DEPENDINGONTHECOURT�SAREAOF JURISDICTION� FOR
EXAMPLEFAMILYCASES�CLAIMS�CRIMINALANDTAXCASES�

�� 0ROCEDURESFORBRINGINGCASESTOCOURT�WITHPARTICULARREFERENCETOSMALLCLAIMS�
4OWHICHCOURTAPARTYSHOULDGOTOBRINGACASE�ANDHOWTHENTOPROCEED�
DEPENDSPARTLYONTHECOUNTRYINVOLVEDANDPARTLYONTHESORTOFDISPUTE�

�� #ONDITIONSANDPROCEDURESFOROBTAININGLEGALAID�INCLUDINGDESCRIPTIONSOF
THETASKSOFNONGOVERNMENTALORGANISATIONSACTIVEINTHISlELD� )NALLTHE%5
-EMBER3TATES� IT ISCONSIDEREDTHATANYONESHOULDBEABLETOTURNTOA
COURTANDTHATTHOSEWHOCANNOTAFFORDITCANRECEIVELEGALAID�4HECONDI
TIONSFOROBTAININGLEGALAID�ANDWHATISCOVEREDBYIT�VARYFROMCOUNTRY
TOCOUNTRY�,EGALAIDMAYMEANTHATTHE3TATEPAYSTHECOSTSOFGOINGTO
COURTWHOLLYORINPART�ANDTHATLEGALADVICEFROMALAWYERISPROVIDEDFOR
FREEORATLOWCOST�

�� .ATIONALRULESGOVERNINGTHESERVICEOFDOCUMENTS�3ERVICEMEANSTHATAPER
SONHASDEMONSTRABLYBEENINFORMEDABOUTAPARTICULARDOCUMENT�)TMAY
HAPPENINVARIOUSWAYS�FOREXAMPLEBYTHEDOCUMENTBEINGSENTBYPOST
ANDTHERECIPIENTCONlRMINGRECEIPTINWRITING�)NCOURTPROCEEDINGS�ITIS
IMPORTANTTHATAPARTYISINFORMEDABOUTTHEDOCUMENTSHANDEDINTOTHE
COURTBYTHEOPPOSINGPARTY�4HEREARETHEREFORERULESFORENSURINGTHAT
DOCUMENTSREALLYDOREACHTHEPARTIES�4HEREAREPROVISIONSABOUTSERVICE
INBOTHNATIONALAND%5LAW�

�� 2ULESANDPROCEDURESFORTHEENFORCEMENTOFJUDGMENTSGIVENINOTHER-EMBER
3TATES�)TSTANDSTOREASONTHATACOURTJUDGMENTAPPLIESINTHECOUNTRYOF

� 	 !RTICLE����	OF#OUNCIL
$ECISION���������%#�

� 	 3EEFOOTNOTE�ONPAGE����
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THECOURT�(OWEVER�ITISNOTEQUALLYEVIDENTTHATTHEJUDGMENTALSOAPPLIES
INOTHERCOUNTRIES�7ITHINTHE%5�THEREARESPECIALRULESONTHEENFORCE
MENTOFFOREIGNJUDGMENTSANDTHEREMAYALSOBENATIONALPROVISIONSON
THEEXTENTTOWHICHSUCHJUDGMENTSMAYBEENFORCEDINEACHCOUNTRY�

�� 0OSSIBILITIESANDPROCEDURESFOROBTAININGINTERIMRELIEFMEASURES�WITHPAR 
TICULARREFERENCETOSEIZURESOFASSETSFORTHEPURPOSESOFENFORCEMENT�!NIN
TERIMMEASUREISAMEASUREDECIDEDONBYACOURT�PENDINGTHECOURT�SlNAL
JUDGMENT�4HEINTERIMMEASUREISINTENDEDTOPROTECTTHERIGHTSWHICHA
PARTYHASTURNEDTOTHECOURTTOHAVERECOGNISED�4HEMEASUREDOESNOT
AFFECTTHEFACTUALORLEGALPOSITION�4HEPOSSIBILITIESOFANDPROCEDURESFOR
INTERIMMEASURESVARYBETWEEN%5-EMBER3TATES�

�� !LTERNATIVEDISPUTESETTLEMENTPOSSIBILITIES�WITHANINDICATIONOFTHENATIONAL
INFORMATIONANDADVICECENTRESOFTHE#OMMUNITYWIDENETWORKFORTHEEX
TRAJUDICIALSETTLEMENTOFCONSUMERDISPUTES�)NCERTAINCIRCUMSTANCES�PARTIES
TOADISPUTECANUSEMETHODSOFSOLVINGTHEIRDISPUTEOTHERTHANGOINGTO
COURT�&OREXAMPLE�THEPARTIESCANAGREETOALLOWANARBITRATIONBOARDTO
DECIDETHEDISPUTE�ORSUBMITTOAMEDIATOR�SDECISION�4HEALTERNATIVESTO
COURTPROCEEDINGSVARYINTHEVARIOUS-EMBER3TATES�

�� /RGANISATIONANDOPERATIONOFTHELEGALPROFESSIONS�-ANYDIFFERENTPROFES
SIONAL GROUPS OF LEGAL STAFF WORK WITHIN THE JUDICIAL SYSTEM� 4HERE ARE
JUDGES�PROSECUTORSANDLAWYERSBUTALSOOTHERSTAFFTRAINEDINTHELAW�4HE
VARIOUSLEGALPROFESSIONSMAYDIFFERCONSIDERABLYBETWEENTHE%5-EMBER
3TATESASREGARDSAREASOFRESPONSIBILITYANDTASKS�

4HE.ETWORKHASBEENFULLYOPERATIONALSINCE�$ECEMBER�����4HEMEM
BERSOF THE.ETWORKARENOWABLE TOCOMMUNICATEWITHONEANOTHERUSING
THEIROWNINTRANET�4HISHASPRODUCEDSHORTANDRAPIDCHANNELSOFCOMMUNI
CATIONWITHIN THE.ETWORK�4HEMEETINGSOFMEMBERSHAVEPROVEDWORTH
WHILE� ENABLING CONTACTS TO BE MADE AND PROBLEMS SOLVED INFORMALLY� 4HE
.ETWORK�SHOMEPAGEALREADYINCLUDES�TOANIMPRESSIVEEXTENT�EASILYACCESSI
BLEINFORMATIONABOUTEXISTINGLEGALRULESANDABOUTTHEAUTHORITIESWHICHARE
ACTIVEINTHEAREAOFCIVILANDCOMMERCIALLAWWITHINTHE%5�

4HEAMBITIONOFTHE-EMBER3TATES�WHENNEGOTIATINGTHEDECISIONTOESTAB
LISH THE.ETWORK�WAS THAT THE.ETWORK SHOULDBEmEXIBLE�UNBUREAUCRATIC
ANDEASILYACCESSIBLE�%XPERIENCETODATESHOWSCLEARLYTHATTHISAMBITIONHAS
BEEN FULlLLED� AND THAT THROUGH THE .ETWORK THE CITIZENS OF THE %5 HAVE
GAINEDAVALUABLENEWSOURCEOFINFORMATION�
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#OUNCILOFTHE%UROPEAN5NION

#IVILLAW � %UROPEANJUDICIALCOOPERATION

,UXEMBOURG�/FlCEFOR/FlCIAL0UBLICATIONSOFTHE%UROPEAN#OMMUNITIES
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