GOVERNMENT OF ROMANIA
Urgency Ordinance No. 54/2006

of 28 June 2006

published in the Official Journal of Romania, Part I

No. 569 of 30 June 2006

regarding the legal framework applicable to contracts for concession 

of public property goods

Having regard to the urgent need for a complete harmonisation of the national legislation in the field of concessions with the Community regulations and practice, having regard to the recommendation of the European Commission for a complete and explicit abrogation of Law No. 219/1998 regarding the legal framework applicable to concessions, with subsequent amendments and completions, as of the date of entering into force of Government Urgency Ordinance No. 34/2006 regarding the award of public procurement contracts, public works concession contracts and public services concession contracts, as well as having regard to the provisions under Article 136 paragraph (4) of the Constitution of Romania, as republished, it is necessary to enact this urgency ordinance that etsblishes the framework applicable public property goods concessions, urgency ordinance  that must enter into force as of 30 June 2006,
on the grounds of Article 115 paragraph (4) of the Constitution of Romania, as republished,

The Government of Romania enacts this urgency ordinance.

CHAPTER I

General Provisions

Article 1 – (1) This urgency ordinance establishes the legal framework applicable to contracts for concession of public property goods.

(2) The contract for concession of public property goods, hereinafter referred to as concession contract, shall be that contract concluded in writing by means of which a public authority, hereinafter referred to as concession granting party, transmits for a determined period of time, to a party referred to as concessionaire, that shall act on its own risk and responsibility, the right and obligation to exploit a public property good against a royalty.

Article 2 – (1) The provisions of this urgency ordinance shall not apply to contracts regulated by Government Urgency Ordinance No. 34/2006 regarding the award of public procurement contracts, public works concession contracts and public services concession services.

(2) In case of a contract whose award is governed by Urgency Ordinance No. 34/2006 and whose execution involves exploitation of a public property good, the right to exploit that good shall be transferred under, and in accordance with, the procedure applied for the award of the said contract.
(3) In the case provided for under paragraph (2) the Contracting Authority shall conclude a single contract that shall be governed by Urgency Ordinance No. 34/2006.

Article 3 – Public property goods of the state and of the territorial-administrative units may be subject of the concession contract, in accordance with the Constitution and with other legal regulations regarding public property.
Article 4 – (1) The royalty obtained from concession shall become an income of the state budget or of the local budget, as appropriate.
(2) The method of calculation and payment of the royalties shall be established by the relevant ministries or by other specialised bodies of the central public administration or by local public administration authorities.

Article 5 – On behalf of state, county, city or commune, the following shall stand in the capacity as concession granting party:

(a) ministries or other specialised bodies of the central public administration, for the public property goods of the state;

(b) county councils, local councils, the General Council of Bucharest Municipality, or local public institutions, for public property goods of the county, town or commune.

Article 6 – Any Romanian or foreign natural person or entity may stand in the capacity as concessionaire.
Article 7 – (1) The concession contract shall be concluded in accordance with the Romanian legislation, irrespective of the nationality or citizenship of the concessionaire, for a duration that shall not exceed 49 years from the date of signature of the contract.
(2) The duration of the concession shall be established by the concession granting party having regard to the opportunity report.

(3) The concession contract may be extended for a period of no more than half of its original duration, by agreement of the parties.

Article 8 – Sub-concession is prohibited, except for the cases explicitly provided for by this urgency ordinance 

CHAPTER II

Administrative Procedure for Initiating Concession

Article 9 – (1) Concession shall be initiated upon the initiative of the concession granting party or pursuant to a proposal accepted by the concession granting party.

(2) The concession proposal referred to at paragraph (1) shall be justified economically, financially, socially and environmentally.

Article 10 – (1) The concession initiative shall be based on conducting an opportunity survey including, mainly, the following elements:
(a) description and identification of the good that is to be subject to concession;

(b) economic, financial, social and environmental reasons justifying the concession;

(c) minim level of royalty;

(d) procedure employed to award the concession contract and justification of the selected procedure;

(e) estimated duration of concession;

(f) time limits estimated for completion of the concession procedure;

(g) approval of the State Central Office for Special Problems and of the Defence Authorities regarding inclusion of the subject of the concession in the national defence system, as appropriate;

(h) approval of the administration structure/custodian of protected natural areas, if the subject of the concession is a good located within a protected natural area, or approval of the responsible local environmental protection authority, if the protected natural area in question is not provided with an administration structure/custodian.
(2) The concession granting party has the obligation to prepare the Opportunity Report within 30 days of acceptance of the proposal for concession submitted by any interested party.

(3) If the public authority does not have the organisational and technical capacity to conduct the opportunity study provided for at paragraph (1), it may recourse to the services of specialised consultants.

(4) The services provided for at paragraph (3) shall be contracted in accordance with Government Urgency Ordinance No. 34/2006, with Competition Law No. 21/1996 republished, and with Law No. 11/1991 on prevention of unfair competition, with subsequent amendments and completions.

Article 11 – If, pursuant to conduction of the opportunity survey, it is found that the exploitation of the good in question also involves execution of works and/or provision of services, the concession granting party has the obligation, in accordance with the objectives pursued and activities performed, to define the nature of the contract as per Government Urgency Ordinance No. 34/2006. To this end the concession granting party may request the opinion of the National Authority for Regulation and Monitoring of Public Procurement.
Article 12 – (1) The opportunity report shall be approved by the concession granting party.

(2) The concession shall be approved, on the basis of the report referred to at paragraph (1) by decision of the Government, of local councils, of county councils or of the General Council of Bucharest Municipality, as appropriate.

(3) The concession granting party shall prepare the concession dossier on the basis of the report provided for at paragraph (1).

(4) Then main elements of the concession dossier shall be established by methodological norms for application of this urgency ordinance.

CHAPTER III

Award of the Concession Contract

Section 1

Principles and General Rules Applicable to the Award 

of the Concession Contract

Article 13 – The principles underlying the award of the concession contract are:

(a) transparency – making available to all interested parties information with regard to application of the award procedure for the concession contract;

(b) equal treatment – application by the public authority, in a non-discriminatory fashion, of the award criteria for the concession contract;
(c) proportionality – requires that any measure established by the public authority must be necessary and appropriate to the nature of the contract;

(d) non-discrimination – application by the public authority of the same rules, irrespective of the nationality of the participants in the award procedure for the concession contract, observing conditions provided in agreements and conventions that Romania is a party to;

(e) free competition – ensuring by the public authority of conditions allowing for any participant in the award procedure the right to become concessionaire, under the conditions of the law, of the international conventions and agreements that Romania is a party to.

Article 14 – Procedures for award of the concession contract are the following: 

(a) the tender - procedure for which any interested natural person or entity is entitled submit an offer;

(b) direct negotiation – procedure by which the concession granting party negotiates contractual clauses, including the royalty, with one or more participants in the award procedure for the concession contract;
Article 15 – The concession granting party has the obligation, generally, to award the concession contract by employing the tender procedure.

Article 16 – Without prejudice to other provisions of this urgency ordinance, the concession granting party has the obligation to ensure protection of information by natural persons or entities with a request for confidentiality if, objectively, revealing the information in question would prejudice the legitimate interests of the such persons or entities, particularly in connection to commercial secrets and intellectual property.

Article 17 – (1) The concession granting party has the obligation to state in the award documentation any requirement, criterion, rule and other information necessary to ensure complete, accurate and explicit information of the candidate with regard to the manner of application of the award procedure.

(2) Information that must be included in the award documentation is provided for in the methodological norms to this urgency ordinance.

Article 18 – The concession granting party has the right to establish in the award documentation, if compatible with the subject of the contract, special conditions for execution of the contract aiming to obtaining certain effects of a social nature, or in connection with environmental protection and promotion of sustainable development.
Article 19 – Any interested party has the right to submit a request for participation in the award procedure for the concession contract.

Article 20 – (1) The concession granting party has the obligation to ensure that the award documentation is received by any interested party who submits a request to this effect.
(2) The concession granting party has the right to choose one of the following methods for obtaining the award documentation by interested parties:

(a) ensuring direct, unrestricted and full access to the award documentation via electronic means;
(b) making available to any interested party who submitted a request to this effect of a copy of the award documentation or hardcopy and/or in electronic format.

(3) In the case provided for at paragraph (2) letter (b) the concession granting party has the right to establish a price for the award documentation, under the condition that this price shall not exceed the cost of copying the documentation, to which the cost of its submission may be added, if applicable.

Section 2

The Tender
Article 21 – (1) In the case of the tender procedure the concession granting party has the obligation to publish the tender notice in the Official Journal of Romania, Part VI, in a nationwide circulated newspaper, and in a local newspaper.

(2) Information that must be included in the tender notice shall be provided in the methodological norms to this urgency ordinance.

(3) The tender notice shall be submitted for publication at least 20 calendar days before the deadline for submission of tenders.

Article 22 – (1) Any interested party has the right to request and obtain the award documentation.

(2) In the case provided for under Article 20 paragraph (2) letter (b) the concession granting party has the obligation to make the award documentation available to the interested party as soon as possible, and in any event within a period that must not exceed 4 working days of receipt of a request from the interested party.
(3) The interested party has the obligation to make all efforts such that observance by the concession granting party of the period provided for at paragraph (2) does not result in a situation where the award documentation is made available to the interested party less than 4 working days before the deadline for submission of tenders.

Article 23 – (1) Any interested person has the right to request clarifications regarding the award documentation.

(2) The concession granting party has the obligation to respond clearly, completely and without ambiguities to any clarification requested, within a period that must not exceed 4 working days of receipt of such a request.

(3) The concession granting party has the obligation to despatch responses together with the corresponding questions to all interested parties that obtained the award documentation under the conditions of this urgency ordinance, taking such measures as not to reveal the identity of the party that requested the said clarifications.

Article 24 – (1) Without prejudice to the provisions under Article 23 paragraph (2), the concession granting party has the obligation to despatch responses to any clarification request at least 4 working days before the deadline for submission of tender. 
(2) If the clarification request was not submitted in due time, such that it is impossible for the concession granting party to observe the time limit provided for at paragraph (1), the concession granting party still has the obligation to respond provided that the time needed to prepare and issue the response allows for the response to be received by interested parties before the deadline for submission of tenders.

Article 25 – (1) The tender procedure may continue only if, pursuant to the publication of the tender notice, at least three valid offers were submitted.

(2) If, pursuant to publication of the tender notice, less than three valid offers were submitted, the concession granting party shall cancel the procedure and shall organise a new tender.

Section 3

Direct Negotiation

Article 26 – The concession granting party is entitled to employ the direct negotiation procedure only if, pursuant to repeating the tender procedure in accordance with the provisions under Article 25 paragraph (2), less than three valid offers were submitted.
Article 27 – (1) Article 21 paragraph (1) shall applied accordingly to the direct negotiation procedure.

(2) Information that must be included in the direct negotiation notice shall be provided in the methodological norms to this urgency ordinance.

(3) The direct negotiation notice shall be submitted for publication at least 10 calendar days before the deadline for submission of tenders.

Article 28 – (1) Any interested person has the right to request and obtain the award documentation.

(2) In the case provided for under Article 20 paragraph (2) letter (b) the concession granting party has the obligation to make the award documentation available to the interested within a period that must not exceed two working days of receipt of a request from the interested party.

(3) The interested party has the obligation to make all efforts such that observance by the concession granting party of the period provided for at paragraph (2) does not result in a situation where the award documentation is made available to the interested party less than two working days before the deadline for submission of tenders.

Article 29 – (1) Any interested person has the right to request clarifications regarding the award documentation.

(2) The concession granting party has the obligation to respond clearly, completely and without ambiguities to any clarification requested, within a period that must not exceed two working days of receipt of such a request.

(3) The concession granting party has the obligation to despatch responses together with the corresponding questions to all interested parties that obtained the award documentation under the conditions of this urgency ordinance, taking such measures as not to reveal the identity of the party that requested the said clarifications.

Article 30 – (1) Without prejudice to the provisions under Article 29 paragraph (2), the concession granting party has the obligation to despatch responses to any clarification request at least two working days before the deadline for submission of tender. 

(2) If the clarification request was not submitted in due time, such that it is impossible for the concession granting party to observe the time limit provided for at paragraph (1), the concession granting party still has the obligation to respond provided that the time needed to prepare and issue the response allows for the response to be received by interested parties before the deadline for submission of tenders.

Article 31 – The concession granting party shall conduct negotiations with each tenderer that submitted a valid offer.
Section 4

Rules Regarding the Offer

Article 32 – (1) The tenderer has the obligation to prepare the offer in accordance with provisions of the award documentation.
(2) The tenderer has the obligation to submit the offer in accordance with the methodological norms to this urgency ordinance.

Article 33 – The content of the offer is of a compulsory nature all throughout the validity period established by the concession granting party.

Article 34 – (1) The interested party has the obligation to submit the offer at the address and by the deadline for submission established in the notice for the procedure.

(2) Risks attached to the transmission of the offer, including force majeure, shall be borne by the interested party.

(3) The offer submitted to an address of the concession granting party, other than the address established or after the deadline for submission of tenders shall be returned unopened.

(4) The content of the offers must remain confidential until the date established for their opening, the concession granting party acknowledging the content of the said offers only after this date.
Section 5

Establishing the Successful Offer

Article 35 – Evaluation of offers submitted shall be carried out in accordance with the methodological norms to this urgency ordinance.

Article 36 (1) – The criterion for award of the contract shall be the highest level of the royalty.

(2) The concession granting party may also take into account other criteria such as:
(a) the financial-economic standing of the tenderers;

(b) environmental protection;

(c) specific conditions imposed by the nature of the good subject to concession.

Article 37 – The concession granting party has the obligation to select the successful offer on the basis of the criterion/criteria stated in the award documentation.
Article 38 – (1) During the evaluation procedure the concession has the right to request clarifications and completions of the documents submitted by tenderers, as necessary, in order to prove compliance of the offer with requirements in the award documentation.

(2) The concession granting party is does not have the right to an obvious advantage favouring a tenderer by means of the clarifications or completions requested.

Article 39 – The concession granting party has the obligation to conclude the concession contract with the tenderer whose offer was established as the successful one.

Article 40 – The concession granting party has the obligation to submit for publication in the Official Journal of Romania, Part VI, an award notice for the concession contract within no more than 20 calendar days of completion of  any award procedure for concession contracts provided for under this urgency ordinance.
Article 41 – (1) The concession granting party has the obligation to inform tendererson the decision regarding the award of the concession contract, in writing, with confirmation of receipt within no more than 3 working days from issuance of such decisions.

(2) The concession granting party has the obligation to include in the notifications provided for at paragraph (1) addressed to the successful tenderer / tenderers confirmation that their offer / offers was / were accepted.

(3) The concession granting party has the obligation to include in the notifications provided for at paragraph (1) addressed to rejected or unsuccessful tenderers the reasons of such decisions.
Article 42 – The concession granting party may proceed to concluding the concession contract only after a 20 calendar day period has elapsed after submission of the notification referred to under Article 41 paragraph (1).
Section 6

Cancelling the Award Procedures for Concession Contracts
Article 43 – (1) By exception from the provisions under Article 39, the concession granting party has the right to cancel the award procedure for the concession contract, if it takes this decision, normally before the date of submission of the notifications regarding the result of the award procedure and in any event before the date of conclusion of the contract, in the following cases only:

(a) conditions provided for under Article 25 paragraph (2) are met;

(b) serious breaches of the legal provisions are found and these breaches affect the award procedure or render conclusion of the contract impossible.

(2) With regard to the provisions under paragraph (1) letter b) the award procedures shall be deemed affected if the following conditions are met cumulatively:

(a) errors or omissions are found in the award documentation or the application of the award procedure and the said errors or omissions lead to breaches of the principles provided for under Article 13;

(b) it is impossible for the concession granting party to take corrective measures, such that the latter, in their turn, avoid breaching the principles provided for under Article 13.
Article 44 – Breaching the provisions of this urgency ordinance regarding the award of the concession contract, may result in cancellation of the tender, in accordance with the legal provisions in force.

Article 45 – The concession granting party has the obligation to notify in writing all participants in the award procedure, within no more than three working days of the date of cancellation about termination of obligations that tenderers assumed by submitting tenders as well as the objective reason that generated the cancellation decision.
SECTION 7

Rules Regarding the Conflict of Interest
Article 46 – (1) During application of the award procedure the concession granting party has the obligation to take all the measures necessary to avoid the situations of nature to generate a conflict of interests and/or unfair competition.

(2) Failing to observe the provisions under Article (1) shall be sanctioned according to the legal provisions in force.

Article 47 – The party that participated in the preparation of the award documentation has the right to be a tenderer, but only in case his/her involvement is not such as to distort the competition.

Article 48 – Persons who are involved directly in the process of offers verification/evaluation do not have the right to be tenderer under the sanction of being excluded from the award procedure.

Article 49 – The following persons do not have the right to be involved in the process of offers verification/evaluation:

a) husband/wife, relative or up to the fourth degree including relatives in law of the tenderer, if the tenderer is a natural person;

b) husband/wife, relative or up to the fourth degree including relatives in law of the persons who are members of the administration board, or supervising body of one of the tenderers, if the tender is a legal entity;

c) persons who hold shares, interest parts, or shares of the subscribed capital of one of the tenderers or persons who are members of the administration board, or supervising body of one of the tenderers;

d) persons who may have such an interest of nature to affect their impartiality during the process of verification/evaluation of the offers.

CHAPTER IV

The Concession Contract

Article 50 – (1) Not concluding the concession contract within 20 calendar days as of the date when the deadline provided for under Article 42 was met may result in payment of damages by the guilty party.

(2) Refusal of the tenderer declared as successful to conclude the concession contract may result in payment of damages.

Article 51 – (1) The concession contract shall comprise the clauses provided for in the tender dossier and the clauses agreed upon by contracting parties, additionally to the ones in the tender dossier.

(2) Contents of the concession contract shall be presenting, for guiding purposes, in the methodological norms to this urgency ordinance.

(3) The concession contract must contain the interdiction for the concessionaire to sub-concession the subject of the concession, in whole or in part, to another person, except for cases when sub-concession is permitted, as per this urgency ordinance.

(4) Concession contract shall also comprise clauses with regard to the distribution of environmental responsibilities between the concession granting party and the concessionaire.

Article 52 – Categories of goods that are to be used by the concessionaire in the course of concession shall be specified distinctly in the concession contract, as follows:

a) revolving goods that the concession granting party is fully entitled to, freely and free of any burdens upon completion of the concession contract. Revolving goods shall be those goods that formed the subject of concession;

b) own goods that upon completion of the concession contract shall remain in the concessionaire’s ownership. Own goods shall be those goods that belonged to the concessionaire and were used by the concessionaire during the concession.
Article 53 – (1) The concession granting party may modify unilaterally the clauses of the concession contract, with prior notification of the concessionaire, for exceptional reasons related to national or local interest, as applicable.

(2) In case the unilateral amendment of the contract prejudices the concessionaire, it will be entitled to receive without delay a fair damage payment.

(3) In case of disagreement between the concession granting party and the concessionaire as regards the amount of the damage, the amount shall be established by the competent court. The said disagreement cannot allow for the concessionaire to discontinue discharge of its contractual obligations, under any circumstances.

Article 54 – (1) Contractual relations between the concession granting party and the concessionaire shall be based on the principle of financial balance between the rights granted to the concessionaire and the obligations imposed thereupon.

(2) The concessionaire shall not be obliged to support the increase of the tasks related to the execution of its obligations, providing this increase results from:

a) a measure decided by a public authority;

b) a case of force majeure or a fortuitous case.

Article 55 – (1) The concessionaire shall execute its obligations according to the terms and conditions provided for in the concession contract and in accordance with the legal provisions specific to the good that is the subject of the concession.

(2) The concession granting party has the right to verify during the period of the concession contract how the clauses thereof are being observed by the concessionaire.

Article 56 – (1) The concessionaire has the obligation to deposit to the concession granting party, as guaranty, a fixed amount representing the share of the payment obligation, as established by the latter and due for the first year of exploitation, within at most 90 days as of the date when the concession contract was signed.

(2) Out of this amount there shall be retained, as appropriate, liquidated and other sums due to the concession granting party by the concessionaire, under the concession contract.

(3) The concessionaire may also submit as guaranty loan bonds, upon which a corporal security shall be applied, subject to agreement of the concession granting party.

Article 57 – (1) Termination of the concession contract may occur in the following situations:

a) at the expiry of the contract period as provided for under the concession contract;

b) providing the national or local interest imposes it, by unilateral revocation by the concession granting party, against the prior payment of a fair damage by the concession granting party, in case of disagreement the matter being settled by the competent court;

c) in case the contractual obligations were not observed by the concessionaire, through its annulment by the concession granting party, against payment of damages by the concessionaire;

d) in case the contractual obligations were not observed by the concession granting party, through its annulment by the concessionaire, against payment of damages by the concession granting party;

e) in case the good of the concession is lost, due to force majeure, or in the case of the concessionaire’s objective impossibility to exploit it, by waiver, without payment of damages.

(2) Upon termination of the concession contract the concessionaire is obliged to return the good of the concession, in full ownership, free from any burden.

Article 58 – (1) The concession contract shall be concluded in the Romanian language, in two copies, one for each party.

(2) In case the concessionaire is of a nationality or citizenship different from the Romanian one and if the parties deem necessary, the concession contract may be concluded in four copies, two in Romanian language and two in another language, as chosen by the parties.

(3) In the situation provided for under paragraph (2) each party shall have one copy in Romanian language and one copy in the foreign language in which the contract was edited.

(4) In case of litigation, to the concession granting party the Romanian language shall have priority.

Article 59 – (1) As an exception from the provisions under Article 14, the public property goods may be subject to concession by direct award to the national companies, national organisations or commercial firms in the subordination, under the authority or under coordination of the entities provided for under Article 5, which were established by reorganising of public sector companies [regii autonome] whose main activity is administering, maintenance, repairs and development of those goods, but only until completion of privatisation of such organisations.

(2) For cases provided for under paragraph (1) the opportunity study is not required.

(3) The concession provided for under paragraph (1) shall be approved by decision of the Government, of local councils, of county councils or the General Council of Bucharest Municipality, as appropriate.

(4) If the exploitation of the good of a concession as provided for under paragraph (1) requires the execution of certain works and/or provision of certain services as well, then the concessionaire has the obligation to conclude contracts that, depending on the objective pursued and the activities performed, shall be defined as per the provisions of Government Urgency Ordinance No. 34/2006.

(5) By exception from the provisions under Articles 5 and 8, national companies, national organisations or commercial firms provided for under paragraph (1) may sub-concession public property goods that are subject to concession under paragraph (1).

(6) The sub-concession opportunity study shall approved by the parties who, as per Article 5, have the capacity as concession granting party for the concession contract.

(7) The sub-concession provided for under paragraph (5) shall be approved, on the basis on the opportunity study, by decision of the Government, of local councils, of county councils or of the General Council of Bucharest Municipality, as appropriate.

(8) The sub-concession provided for under paragraph (5) may be also approved by the decision approving the concession provided for under paragraph (3).

(9) Without prejudice to the provisions under paragraphs (6)-(8), the legal framework of the sub-concession provided under paragraph (5) is the one instituted by this urgency ordinance for concession.

(10) The royalty obtained by sub-concession shall become income to the budget of the national companies, national organisations or commercial firms that benefited from the sub-concession of the goods under state ownership.

(11) The amounts representing royalties as provided under paragraph (10) shall only be used for maintenance, repairing, rehabilitation, modernisation and/or development of the public property goods that are subject of concession and that may not be recovered by amortisation as per the legislation in force.

CHAPTER V

The Concession File

Article 60 – The concession granting party has the obligation to prepare the concession file for each contract awarded.

Article 61 – The concession file shall be kept by the concession granting party as long as the concession contract generates legal consequences, but not less than 5 years after the date of conclusion of contract in question.

Article 62 – The concession file must include at least the following:

a) concession opportunity study;

b) concession approval and, as applicable, sub-concession approval;

c) notices provided for by this urgency ordinance regarding the award procedure of the concession contract and proof of their submission for publication;

d) award documentation;

e) explanatory note regarding the selection of award procedure, in case the procedure applied was not the open tender;

f) name(s) of tender/tenderers whose offer/offers was/were declared successful and reasons for this decision;

g) justification for the decision to cancel the award procedure, if applicable;

h) signed concession contract.

Article 63 – (1) Concession file shall be considered a public document.
(2) Access to this information shall be permitted by observing the time limits and procedures provided for by the legal regulations regarding the free access to public interest information and may not be limited unless this information is classified or protected by intellectual property rights, under the law.

CHAPTER VI

Provisions on Exercise of Control and Settling of Litigation in Connection with Concessions
Article 64 – Any person considering that a contract was treated as a concession contract of public property goods, disregarding the provisions of Government Urgency Ordinance No. 34/2006, may request the view of the National Authority for Regulation and Monitoring of Public Procurement.

Article 65 – Responsible ministries and the Ministry of Public Finance, through their structures with specific controlling tasks, shall perform verification of concessions of public property goods of national interest, and the General Direction for Administering of Major Taxpayers, county general directions for public finance and Bucharest municipality general direction of public finance perform verification of concessions of public property goods of local interest, monitoring in particular the provisions with regard to: 

a) implementation of the concession decision;

b) publicity;

c) award documentation;

d) application of the award procedure for the concession contract;

e) concession file;

f) fulfilment of contractual obligations by concession granting party and by concessionaire.

Article 66 – (1) Settlement of litigation related to the concession contract award, conclusion, execution, amendment and termination, as well as of litigation related to granting damages shall be conducted as per the provisions under the Administrative Contentious Law No. 554/2004, with subsequent amendments.

(2) Proceedings at law shall be submitted to the section of administrative contentious of the court under whose jurisdiction the concession granting party has its main office.

CHAPTER VII

Sanctions

Article 67 – The following shall be deemed to be contraventions against the provisions of this urgency ordinance:

a) failing to observance the deadline provided for under Article 10 paragraph 2; 

b) award of the concession contract by application of procedures than those provided for under Article 14;

c) breach of provisions under Article 16;

d) breach of provisions under Article 20 paragraph (1);

e) failing to observe of the deadlines provided for under Article 21 paragraph (3), Article 27 paragraph (3), Articles 40 and 42;

f) application of the direct negotiation procedure in other cases than the ones provided for by this urgency ordinance;

g) breach of provisions under Article 36 paragraph (1);

h) breach of provisions under Article 39;

i) breach of provisions under Article 41;

j) breach of provisions under Article 45;

k) breach of provisions under Article 56;

l) breach of provisions under Article 59 paragraph (11);

m) breach of provisions under Articles 60 and 61.

Article 68 – (1) For committing contraventions provided under Article 67 a fine from 5,000 lei (RON) to 15,000 lei (RON) shall be applied.

(2) Fines provided for under paragraph (1) may be applied both to natural persons and to legal entities.

(3) Finding of contraventions and application of sections shall be conducted by authorised persons in bodies responsible for controlling tasks.

Article 69 – Provisions under Article 67 and 68 regarding contraventions shall be completed with the provisions of Government Decision No. 2/2001 on the legal framework applicable to contraventions, approved and amended by Law No. 180/2002, with subsequent amendments and completions.

CHAPTER VIII

Provisional and Final provisions

Article 70 – Concession contracts concluded until the date of entry into force of this urgency ordinance shall remain subject to the regulations in force in the date of their conclusion.

Article 71 – Concession contracts of any type of land shall be registered by the concessionaire in the real estate publicity registries or in the land register.
Article 72 – Within 30 days as of the entry into force of this urgency ordinance, the Ministry of Public Finance and the Ministry of Justice shall prepare methodological norms and shall submit them to the Government for approval.
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