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��฀ 4HE฀FOUNDATIONS฀FOR฀THE฀CONSTRUCTION฀OF฀JUDICIAL฀COOPERATION฀IN฀CIVIL฀MAT

TERS฀WERE฀LAID฀IN฀THE฀����S�฀4WO฀INSTRUMENTS฀WERE฀ESTABLISHED฀AT฀THAT฀TIME�฀
lRSTLY�฀THE฀����฀"RUSSELS฀#ONVENTION฀ON฀JURISDICTION฀AND฀THE฀ENFORCEMENT฀
OF฀ JUDGMENTS฀ IN฀ CIVIL฀ AND฀ COMMERCIAL฀ MATTERS฀ AND�฀ SECONDLY�฀ THE฀ ����฀
2OME฀#ONVENTION฀ON฀THE฀LAW฀APPLICABLE฀TO฀CONTRACTUAL฀OBLIGATIONS�

��฀ !LTHOUGH฀ ONLY฀ THE฀ -EMBER฀ 3TATES฀ OF฀ THE฀ %UROPEAN฀ #OMMUNITY฀ COULD฀
BECOME฀CONTRACTING฀PARTIES฀TO฀THOSE฀#ONVENTIONS�฀NEITHER฀INSTRUMENT฀WAS฀
BASED฀ON฀THE฀PROVISIONS฀OF฀THE฀%#฀4REATY�฀!฀%UROPEAN฀JUDICIAL฀AREA฀WAS฀
STILL฀A฀LONG฀WAY฀OFF�฀ALTHOUGH฀THE฀����S฀SAW฀THE฀lRST฀EXPRESSIONS฀OF฀POLITICAL฀
SUPPORT฀FOR฀IT�

��฀ 7ITHIN฀ THE฀ FRAMEWORK฀ OF฀ %UROPEAN฀ POLITICAL฀ COOPERATION฀ DURING฀ THE฀
����S�฀THE฀-EMBER฀3TATES฀CONCLUDED฀A฀FURTHER฀TWO฀CONVENTIONS�฀NEITHER฀OF฀
WHICH฀WAS฀PARTICULARLY฀AMBITIOUS฀IN฀ITS฀SCOPE�฀4HE฀lRST฀SIMPLIlED฀PROCE

DURES฀ FOR฀ THE฀ RECOVERY฀OF฀MAINTENANCE฀PAYMENTS฀ THROUGH฀ THE฀ ESTABLISH

MENT฀OF฀REINFORCED฀ADMINISTRATIVE฀COOPERATION฀IN฀THAT฀SPECIlC฀AREA�฀4HE฀
SECOND฀ ABOLISHED฀ THE฀ LEGALISATION฀ OF฀ DOCUMENTS฀ IN฀ THE฀ -EMBER฀ 3TATES�฀
/NLY฀A฀FEW฀OF฀THE฀-EMBER฀3TATES฀ACTUALLY฀RATIlED฀THOSE฀INSTRUMENTS�

��฀ 4HE฀ENTRY฀INTO฀FORCE฀OF฀THE฀-AASTRICHT฀4REATY฀ON฀�฀.OVEMBER฀����฀HER

ALDED฀THE฀BEGINNING฀OF฀A฀NEW฀STAGE฀IN฀THE฀CONSTRUCTION฀OF฀JUDICIAL฀COOPERA

TION฀IN฀CIVIL฀MATTERS�฀WITH฀!RTICLE฀+��฀INCLUDING฀SUCH฀COOPERATION฀AMONG฀
THE฀OBJECTIVES฀TO฀BE฀ACHIEVED฀WITHIN฀THE฀FRAMEWORK฀OF฀THE฀%UROPEAN฀5NION�฀
4HIS฀PERIOD฀WAS฀MARKED฀BY฀A฀WILL฀TO฀CREATE฀NEW฀INSTRUMENTS฀IN฀AREAS฀HITH

ERTO฀ EXCLUDED฀ FROM฀COOPERATION฀BETWEEN฀-EMBER฀3TATES�฀ SUCH฀ AS฀ FAMILY฀
LAW�฀AND฀SAW฀THE฀ADOPTION฀OF฀THE฀"RUSSELS฀))฀#ONVENTION฀ON฀JURISDICTION฀AND฀
THE฀RECOGNITION฀AND฀ENFORCEMENT฀OF฀JUDGMENTS฀IN฀MATRIMONIAL฀MATTERS฀AND฀
MATTERS฀OF฀CHILD฀CUSTODY�฀AS฀WELL฀AS฀THE฀#ONVENTION฀ON฀THE฀SERVICE฀OF฀JUDICIAL฀
AND฀EXTRAJUDICIAL฀DOCUMENTS฀IN฀CIVIL฀AND฀COMMERCIAL฀MATTERS�
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��฀ 4HE฀ENTRY฀INTO฀FORCE฀OF฀THE฀4REATY฀OF฀!MSTERDAM฀ON฀�฀-AY฀�����฀AS฀SUB

SEQUENTLY฀AMENDED฀BY฀THE฀4REATY฀OF฀.ICE�฀lRST฀ENABLED฀JUDICIAL฀COOPERA

TION฀ IN฀ CIVIL฀MATTERS฀ TO฀DEVELOP฀ A฀ GRAND฀DESIGN�฀4HE฀ CONCLUSIONS฀OF฀ THE฀
4AMPERE฀%UROPEAN฀#OUNCIL฀ON฀��฀AND฀��฀/CTOBER฀����฀PAVED฀THE฀WAY฀FOR฀
DECISIVE฀PROGRESS฀BY฀THE฀%UROPEAN฀#OMMUNITY฀TOWARDS฀THE฀ESTABLISHMENT฀
OF฀A฀GENUINE฀SYSTEM฀OF฀PRIVATE฀%UROPEAN฀LAW฀BETWEEN฀THE฀-EMBER฀3TATES฀
OF฀THE฀%UROPEAN฀5NION�

��฀ &URTHERMORE�฀SINCE฀THIS฀ENTIRE฀AREA฀HAD฀BEEN฀TRANSFERRED฀FROM฀THE฀4REATY฀ON฀
%UROPEAN฀5NION฀TO฀THE฀%#฀4REATY�฀JUDICIAL฀COOPERATION฀IN฀CIVIL฀MATTERS฀BE

GAN฀TO฀FUNCTION�฀GENERALLY฀SPEAKING�฀ACCORDING฀TO฀RULES฀MORE฀IN฀TUNE฀WITH฀
THOSE฀WHICH฀HAD฀GOVERNED฀THE฀TRADITIONAL฀lELDS฀OF฀%UROPEAN฀CONSTRUCTION�

��฀ 6ARIOUS฀ INSTRUMENTS฀ WERE฀ CONCLUDED฀ DURING฀ THIS฀ PERIOD�฀ 4HE฀ #OUNCIL฀
@COMMUNITARISED�฀THE฀EARLIER฀#ONVENTIONS฀ON฀JURISDICTION฀AND฀THE฀RECOGNI

TION฀AND฀ENFORCEMENT฀OF฀ JUDGMENTS฀AND฀ESTABLISHED฀NEW฀INSTRUMENTS฀ IN฀
THIS฀AREA฀INCLUDING�฀MOST฀NOTABLY฀THE฀"RUSSELS฀)�฀THE฀"RUSSELS฀))฀AND฀THE฀
"RUSSELS฀))A฀2EGULATIONS฀AND฀THE฀2EGULATION฀ON฀INSOLVENCY฀PROCEEDINGS�

��฀ 4HE฀#OUNCIL฀HAS฀ALSO฀ADOPTED฀A฀NUMBER฀OF฀INSTRUMENTS฀INTRODUCING฀PROVI

SIONS฀TO฀IMPROVE฀JUDICIAL฀ASSISTANCE฀BETWEEN฀-EMBER฀3TATES�฀4HESE฀INSTRU

MENTS�฀OF฀CRUCIAL฀IMPORTANCE฀TO฀THE฀EVERYDAY฀LIFE฀OF฀PEOPLE฀SEEKING฀JUSTICE�฀
RELATE฀TO฀THE฀TAKING฀OF฀EVIDENCE฀ABROAD฀AND฀THE฀SERVICE฀OF฀JUDICIAL฀AND฀EX

TRAJUDICIAL฀DOCUMENTS฀IN฀CIVIL฀OR฀COMMERCIAL฀MATTERS�

��฀ !CCESS฀TO฀JUSTICE฀IS฀ANOTHER฀IMPORTANT฀ASPECT฀OF฀THE฀AREA฀OF฀JUSTICE฀WHICH฀IS฀
BEING฀DEVELOPED�฀4HE฀ADOPTION฀OF฀THE฀$IRECTIVE฀TO฀IMPROVE฀ACCESS฀TO฀JUS

TICE฀HAS฀MADE฀IT฀POSSIBLE฀TO฀RAISE฀THE฀LEVEL฀OF฀LEGAL฀AID฀IN฀CROSS
BORDER฀DIS

PUTES�฀AND฀FOR฀PARTIES฀TO฀CIVIL฀OR฀COMMERCIAL฀DISPUTES฀TO฀DEFEND฀THEIR฀RIGHTS฀
IN฀COURT฀EVEN฀WHERE฀THEIR฀lNANCIAL฀SITUATION฀PREVENTS฀THEM฀FROM฀MEETING฀
THE฀LEGAL฀COSTS฀INVOLVED�

���฀4HE฀#OUNCIL฀HAS฀ALSO฀CREATED฀A฀%UROPEAN฀*UDICIAL฀.ETWORK฀FOR฀THE฀GRADU

AL฀ESTABLISHMENT฀OF฀AN฀INFORMATION฀SYSTEM฀FOR฀THE฀GENERAL฀PUBLIC฀AND฀SPE

CIALISTS฀ALIKE�฀4HE฀NETWORK฀IMPROVES�฀SIMPLIlES฀AND฀SPEEDS฀UP฀JUDICIAL฀CO

OPERATION฀BETWEEN฀-EMBER฀3TATES฀IN฀CIVIL฀AND฀COMMERCIAL฀MATTERS�฀BOTH฀
IN฀THE฀AREAS฀ALREADY฀COVERED฀BY฀INSTRUMENTS฀IN฀FORCE฀AND฀IN฀AREAS฀WHERE฀NO฀
INSTRUMENT฀YET฀APPLIES�

���฀-OST฀ OF฀ THE฀ ABOVE฀ INSTRUMENTS฀ ARE฀ INCLUDED฀ IN฀ THIS฀ PUBLICATION�฀ WHICH฀
AIMS฀ TO฀ FURTHER฀ THE฀ OBJECTIVE฀ SET฀ BY฀ THE฀4AMPERE฀%UROPEAN฀#OUNCIL฀ OF฀
KEEPING฀CITIZENS฀IN฀GENERAL�฀AND฀LEGAL฀PRACTITIONERS฀IN฀PARTICULAR�฀BETTER฀IN

FORMED฀ABOUT฀THE฀INSTRUMENTS฀THAT฀EXIST�
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���฀*UDICIAL฀COOPERATION฀IN฀CIVIL฀MATTERS฀IS฀STILL฀AT฀THE฀DEVELOPMENT฀STAGE�฀!S฀FAR฀
AS฀DElNING฀RULES฀FOR฀JURISDICTION฀AND฀THE฀RECOGNITION฀AND฀ENFORCEMENT฀OF฀
JUDGMENTS฀IS฀CONCERNED�฀ITS฀HORIZONS฀SHOULD฀BE฀EXTENDED฀TO฀OTHER฀AREAS฀OF฀
CIVIL฀AND฀COMMERCIAL฀LAW�฀SUCH฀AS฀INHERITANCE฀MATTERS฀AND฀RIGHTS฀IN฀PROP

ERTY฀ARISING฀OUT฀OF฀A฀MATRIMONIAL฀RELATIONSHIP�

���฀&URTHERMORE�฀ THE฀ #OMMUNITY฀ SHOULD฀ STEP฀ UP฀ COOPERATION฀ ON฀ THE฀ FREE฀
MOVEMENT฀OF฀JUDGMENTS฀TO฀THE฀POINT฀WHERE�฀FOR฀CERTAIN฀TYPES฀OF฀JUDGMENT�฀
JUDICIAL฀CONTROL฀CEASES฀TO฀BE฀NECESSARY฀BETWEEN฀-EMBER฀3TATES�฀4HE฀2EGU

LATION฀ CREATING฀ A฀ %UROPEAN฀ ENFORCEMENT฀ ORDER฀ FOR฀ UNCONTESTED฀ CLAIMS�฀
WHICH฀WAS฀ADOPTED฀RECENTLY�฀IS฀A฀CASE฀IN฀POINT�

���฀4HE฀ADOPTION฀OF฀ CONmICT
OF
LAW฀ RULES฀ IS฀ ALSO฀ AN฀ IMPORTANT฀ STONE฀ IN฀ THE฀
EDIlCE฀OF฀JUDICIAL฀COOPERATION฀IN฀CIVIL฀MATTERS�฀2EFERENCE฀HERE฀SHOULD฀BE฀
MADE฀TO฀THE฀2OME฀))฀DRAFT฀2EGULATION฀ON฀THE฀LAW฀APPLICABLE฀TO฀NON
CON

TRACTUAL฀OBLIGATIONS�

���฀!S฀FAR฀AS฀JUDICIAL฀COOPERATION฀IN฀CIVIL฀MATTERS฀IS฀CONCERNED�฀THE฀AREA฀OF฀FREE

DOM�฀SECURITY฀AND฀JUSTICE฀IS฀THUS฀GRADUALLY฀BEING฀CREATED�฀)฀TRUST฀THAT฀ALL฀
PRACTITIONERS฀OF฀LAW฀WILL฀lND฀THIS฀SELECTION฀OF฀TEXTS฀A฀USEFUL฀WORKING฀TOOL�

#HARLES฀%LSEN
$IRECTOR
'ENERAL�฀#OUNCIL฀OF฀THE฀%UROPEAN฀5NION
$IRECTORATE
'ENERAL฀(�฀*USTICE฀AND฀HOME฀AFFAIRS

"RUSSELS�฀!PRIL฀����
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��฀ )N฀THE฀PROCESS฀OF฀@COMMUNITARISATION�฀OF฀PRIVATE฀INTERNATIONAL฀LAW฀RESULTING฀
FROM฀THE฀4REATY฀OF฀!MSTERDAM�฀THE฀RULES฀ON฀JURISDICTION฀AND฀THE฀ENFORCE

MENT฀OF฀JUDGMENTS฀IN฀CIVIL฀AND฀COMMERCIAL฀MATTERS฀�฀THE฀TITLE฀OF฀2EGULA

TION฀�%#	฀.O฀�������฀�฀MOST฀CERTAINLY฀PLAY฀A฀CENTRAL฀ROLE�฀4HE฀PREDECES

SOR฀INSTRUMENT�฀THE฀"RUSSELS฀#ONVENTION฀OF฀��฀3EPTEMBER฀����฀�"RUSSELS฀)฀
#ONVENTION	�฀ADOPTED฀BY฀ THE฀ THEN฀SIX฀%#฀-EMBER฀3TATES฀UNDER฀!RTICLE฀
���฀OF฀THE฀4REATY�฀COVERED฀THE฀SAME฀SUBJECT฀MATTER฀AND฀ENTERED฀INTO฀FORCE฀
ON฀�฀&EBRUARY฀����฀��	�฀4HE฀"RUSSELS฀)฀#ONVENTION฀WAS฀THE฀lRST฀GENERAL฀
MULTILATERAL฀ INSTRUMENT฀ON฀ THE฀ RECOGNITION฀OF฀ JUDGMENTS฀WHICH฀DIRECTLY฀
REGULATED฀THE฀JURISDICTION฀OF฀THE฀CONTRACTING฀3TATES฀AND฀THEN฀RELIED฀ON฀THAT฀
DIRECT฀JURISDICTION฀FOR฀THE฀ENFORCEABILITY฀OF฀JUDGMENTS฀IN฀OTHER฀CONTRACTING฀
3TATES�฀THEREBY฀ENSURING฀THAT฀THE฀EXERCISE฀OF฀DIRECT฀AND฀INDIRECT฀JURISDIC

TION฀COINCIDE�฀4HE฀"RUSSELS฀)฀#ONVENTION฀THUS฀FALLS฀ INTO฀THE฀CATEGORY฀OF฀
DOUBLE฀CONVENTIONS฀� �	�฀)T฀WAS฀AMENDED฀SEVERAL฀TIMES�฀WITH฀THE฀SUCCESSIVE฀
WAVES฀OF฀ENLARGEMENT฀OF฀THE฀%UROPEAN฀#OMMUNITY฀� �	�

��฀ )T฀SHOULD฀BE฀REMEMBERED฀THAT฀THE฀SUBSTANCE฀OF฀THE฀"RUSSELS฀)฀#ONVENTION฀
WENT฀TO฀FORM฀THE฀,UGANO฀OR฀@0ARALLEL�฀#ONVENTION�฀CONCLUDED฀IN฀,UGANO฀
ON฀��฀3EPTEMBER฀����฀BETWEEN฀THE฀%#฀-EMBER฀3TATES฀AND฀OTHER฀%URO

PEAN฀3TATES฀�THE฀THEN฀%&4!฀COUNTRIES	฀��	�฀ALBEIT฀WITH฀SOME฀TEXTUAL฀DIFFER

ENCES�฀ONLY฀PARTLY฀IRONED฀OUT฀DURING฀SUBSEQUENT฀AMENDMENTS฀OF฀THE฀"RUS

SELS฀)฀#ONVENTION�฀)N฀�����฀IN฀ORDER฀BOTH฀TO฀FULLY฀ALIGN฀THE฀TWO฀CONVEN

TIONS฀AND฀TO฀RESOLVE฀BY฀LEGISLATIVE฀MEANS฀CERTAIN฀PROBLEMS฀THAT฀THE฀#OURT฀
OF฀*USTICE฀OF฀THE฀%UROPEAN฀#OMMUNITIES฀HAD฀HIGHLIGHTED฀WHEN฀INTERPRET

ING฀THE฀CONVENTION�S฀PROVISIONS฀�SEE฀BELOW	�฀THE฀#OUNCIL฀DECIDED฀THAT฀THE฀
TWO฀CONVENTIONS฀SHOULD฀BE฀REVISED฀SIMULTANEOUSLY฀AND฀INSTRUCTED฀A฀GROUP฀
OF฀EXPERTS฀FROM฀THE฀CONVENTION฀CONTRACTING฀3TATES฀TO฀CARRY฀OUT฀THAT฀TASK�฀
4HE฀REVISED฀VERSION฀WAS฀SUBMITTED฀IN฀����฀� �	�฀"ECAUSE฀OF฀THE฀ENTRY฀INTO฀
FORCE฀OF฀THE฀4REATY฀OF฀!MSTERDAM฀AND฀THE฀SUBSEQUENT฀COMMUNITARISATION฀
OF฀JUDICIAL฀COOPERATION฀IN฀CIVIL฀MATTERS�฀THE฀WORKING฀PARTY�S฀PROPOSED฀DRAFT฀
WAS฀NEVER฀ENACTED฀AS฀A฀NEW฀VERSION฀OF฀THE฀"RUSSELS฀)฀#ONVENTION�฀)T฀WAS�฀
HOWEVER�฀VERY฀LARGELY฀INCORPORATED฀INTO฀THE฀NEW฀#OMMISSION฀PROPOSAL฀FOR฀
A฀REGULATION฀PRESENTED฀TO฀THE฀#OUNCIL฀ON฀THE฀BASIS฀OF฀!RTICLE฀��฀OF฀THE฀%#฀
4REATY�฀WITH฀THE฀NECESSARY฀ADJUSTMENTS฀TO฀THE฀NEW฀FORM฀OF฀THE฀INSTRUMENT฀
�REGULATION	฀AND฀WITH฀THE฀ADDITION฀OF฀NEW฀PROVISIONS฀ON฀CONSUMER฀CON

TRACTS฀� � 	�฀THE฀TEXT฀WAS฀EXAMINED฀AFRESH฀BY฀THE฀#OUNCIL�S฀#OMMITTEE฀ON฀
#IVIL฀,AW฀-ATTERS�฀!GAINST฀ THIS฀ BACKGROUND�฀ THE฀"RUSSELS฀ )฀2EGULATION฀

��	฀ /*฀,฀����฀�����������฀4HE฀
"RUSSELS฀#ONVENTION฀WAS฀

ACCOMPANIED฀BY฀AN฀EXPLANATORY฀
REPORT฀DRAWN฀UP฀BY฀0�฀*ENARD฀�/*฀#฀

���฀��������	฀� *ENARD฀REPORT	�
��	฀ '�฀!�฀,�฀$ROZ�฀#OMP£TENCE฀

JUDICIAIRE฀ET฀EX£CUTION฀DES฀JUGEMENTS฀
DANS฀LE฀MARCH£฀COMMUN�฀0ARIS�฀�����฀

PP�฀�฀ET฀SEQ�
��	฀ #ONVENTION฀OF฀�฀/CTOBER฀����฀

ON฀THE฀ACCESSION฀OF฀$ENMARK�฀
)RELAND฀AND฀THE฀5NITED฀+INGDOM฀

�/*฀,฀����฀����������	�฀WITH฀
EXPLANATORY฀REPORT฀BY฀0�฀3CHLOSSER฀
�/*฀#฀���฀��������	�฀#ONVENTION฀

OF฀��฀/CTOBER฀����฀ON฀THE฀
ACCESSION฀OF฀'REECE฀�/*฀,฀����฀
����������	�฀WITH฀EXPLANATORY฀

REPORT฀BY฀$�฀)�฀%VRIGENIS฀AND฀+�฀$�฀
+ERAMEUS฀�/*฀#฀����฀����������	�฀

#ONVENTION฀OF฀��฀-AY฀����฀ON฀
THE฀ACCESSION฀OF฀3PAIN฀AND฀

0ORTUGAL฀�/*฀,฀����฀���������	�฀
WITH฀EXPLANATORY฀REPORT฀BY฀-�฀DE฀
!LMEIDA฀#RUZ�฀-�฀$ESANTES฀2EAL฀

AND฀0�฀*ENARD฀�/*฀#฀����฀
���������	�฀#ONVENTION฀OF฀��฀

.OVEMBER฀����฀ON฀THE฀ACCESSION฀
OF฀!USTRIA�฀&INLAND฀AND฀3WEDEN฀

�/*฀#฀���฀���������	�
��	฀ /*฀,฀����฀�����������฀WITH฀

EXPLANATORY฀REPORT฀BY฀0�฀*ENARD฀AND฀
'�฀-�LLER฀�/*฀#฀����฀���������	�฀

3EE฀ALSO฀'�฀!�฀,�฀$ROZ฀AND฀(�฀
'AUDEMET
4ALLON�฀@,A฀

TRANSFORMATION฀DE฀LA฀#ONVENTION฀
DE฀"RUXELLES฀DU฀��฀SEPTEMBRE฀����฀

EN฀RáGLEMENT฀DU฀#ONSEIL฀
CONCERNANT฀LA฀COMP£TENCE฀

JUDICIAIRE�฀LA฀RECONNAISSANCE฀ET฀
L�EX£CUTION฀DES฀D£CISIONS฀EN฀MATIáRE฀

CIVILE฀ET฀COMMERCIALES��฀2EVUE฀
CRITIQUE฀DE฀DROIT฀INTERNATIONAL฀PRIV£�฀
�����฀PP�฀���฀ET฀SEQ��฀(�฀4AGARAS�฀

@,A฀R£VISION฀ET฀COMMUNAUTARISATION฀
DE฀LA฀#ONVENTION฀DE฀"RUXELLES฀PAR฀
LE฀RáGLEMENT฀���������฀#AHIERS฀DE฀

DROIT฀EUROP£EN�฀�����฀PP�฀���฀ET฀
SEQ��฀"�฀VON฀(OFFMANN�฀)NTERNATIO
฀
NALES฀0RIVATRECHT�฀3EVENTH฀EDITION�฀

PP�฀���฀ET฀SEQ��฀,�฀#OLLINS฀�ED�	�฀
$ICEY฀AND฀-ORRIS฀ON฀THE฀CONmICT฀OF฀

LAWS�฀��TH฀EDITION�฀4HIRD฀
SUPPLEMENT�฀,ONDON�฀�����฀

PP�฀��฀ET฀SEQ�
��	฀ &OR฀A฀DESCRIPTION฀OF฀THE฀
PROCEDURE฀FOLLOWED�฀SEE฀THE฀
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WAS฀APPROVED฀ON฀��฀$ECEMBER฀����฀AND฀ENTERED฀INTO฀FORCE฀ON฀�฀-ARCH฀
�����฀BECOMING฀DIRECTLY฀APPLICABLE฀IN฀ALL฀-EMBER฀3TATES฀BY฀VIRTUE฀OF฀ITS฀
PUBLICATION฀IN฀THE฀/FlCIAL฀*OURNAL฀OF฀THE฀%UROPEAN฀#OMMUNITIES฀��	�

��฀ 4HE฀ ����฀ "RUSSELS฀ #ONVENTION฀ WAS฀ FOLLOWED฀ BY฀ A฀ PROTOCOL�฀ WHICH฀ WAS฀
SIGNED฀IN฀,UXEMBOURG฀ON฀�฀*UNE฀����฀AND฀ENTERED฀INTO฀FORCE฀ON฀�฀3EPTEM

BER฀����฀� � 	�฀GIVING฀THE฀#OURT฀OF฀*USTICE฀JURISDICTION฀TO฀INTERPRET฀THE฀CON

VENTION฀ IF฀ SO฀ REQUESTED฀ BY฀ NATIONAL฀ COURTS฀ OF฀ APPEAL฀ OR฀ LAST฀ RESORT�฀ 4HE฀
PROTOCOL฀ HAS฀ GIVEN฀ RISE฀ TO฀ A฀ WEALTH฀ OF฀ CASE
LAW฀ OVER฀ THE฀ LAST฀ ��฀ YEARS�฀
WHICH�฀BY฀ADOPTING฀INDEPENDENT฀LEGAL฀CONCEPTS฀AND฀LIMITING฀RELIANCE฀ON฀
NATIONAL฀LAW฀BY฀THE฀CONTRACTING฀3TATES�฀COURTS�฀HAS฀MADE฀FOR฀UNIFORM฀INTER

PRETATION฀OF฀THE฀PROVISIONS฀OF฀THE฀CONVENTION�฀/VER฀THE฀YEARS�฀THE฀#OURT�S฀
RULINGS฀HAVE฀ENSURED฀THAT฀ THE฀PROVISIONS฀OF฀ THE฀CONVENTION฀CARRY฀A฀HIGH฀
DEGREE฀ OF฀ LEGAL฀ CERTAINTY�฀ MAKING฀ IT฀ A฀ VERY฀ RELIABLE฀ INSTRUMENT฀ FOR฀ LEGAL฀
PRACTITIONERS�฀)T฀WAS฀NOT฀POSSIBLE�฀HOWEVER�฀TO฀ATTACH฀TO฀THE฀,UGANO฀#ON

VENTION฀ A฀ PROCEDURE฀ FOR฀ ENSURING฀ UNIFORM฀ INTERPRETATION�฀ NEVERTHELESS�฀
NATIONAL฀ COURTS฀ IN฀ NON
%#฀ COUNTRIES฀ HAVE฀ FREQUENTLY฀ BEEN฀ GUIDED฀ BY฀
#OURT฀ OF฀ *USTICE฀ CASE
LAW�฀ WHICH฀ HAS฀ MADE฀ FOR฀ HARMONIOUS฀ SOLUTIONS฀
AMONG฀ THE฀ 3TATES฀ CONCERNED�฀ 4HE฀ ����฀ PROTOCOL฀ DOES฀ NOT฀ APPLY฀ TO฀ THE฀
"RUSSELS฀)฀2EGULATION�฀4HE฀TASK฀OF฀ENSURING฀UNIFORM฀INTERPRETATION฀OF฀THE฀
REGULATION฀FALLS฀TO฀THE฀#OURT฀OF฀*USTICE฀UNDER฀THE฀ORDINARY฀PROCEDURES฀FOR฀
INTERPRETING฀#OMMUNITY฀LAW฀LAID฀DOWN฀IN฀!RTICLE฀���฀OF฀THE฀%#฀4REATY�฀
(OWEVER�฀!RTICLE฀��฀OF฀THE฀%#฀4REATY฀INTRODUCES฀A฀QUESTIONABLE฀PROVISION฀
WHEREBY฀ONLY฀THOSE฀COURTS฀AND฀TRIBUNALS฀IN฀A฀-EMBER฀3TATE฀AGAINST฀WHOSE฀
DECISIONS฀THERE฀IS฀NO฀JUDICIAL฀REMEDY฀UNDER฀NATIONAL฀LAW฀MAY�฀IN฀FACT�฀SUB

MIT฀QUESTIONS฀OF฀INTERPRETATION฀TO฀THE฀#OURT฀OF฀*USTICE฀� �	�฀)N฀ANY฀EVENT�฀IT฀
SHOULD฀BE฀REMEMBERED฀THAT฀THE฀#OURT฀OF฀*USTICE฀HAS฀ALREADY฀PROVIDED฀IN

TERPRETATIONS฀ON฀THE฀BASIS฀OF฀THE฀����฀PROTOCOL฀FOR฀THOSE฀PROVISIONS฀OF฀THE฀
REGULATION฀WHICH฀SIMPLY฀REPRODUCE฀THE฀PROVISIONS฀OF฀THE฀"RUSSELS฀)฀#ON

VENTION�฀INTERPRETATIONS฀WHICH฀REMAIN฀VALID฀AND฀MUST฀CONTINUE฀TO฀BE฀TAKEN฀
INTO฀CONSIDERATION�

��฀ 4HE฀VALUE฀OF฀A฀#OMMUNITY฀INSTRUMENT฀LIKE฀THE฀"RUSSELS฀)฀2EGULATION฀FOR฀
BRINGING฀ ABOUT฀ FULL฀ AND฀ HARMONIOUS฀ FREEDOM฀ OF฀ MOVEMENT฀ OF฀ PERSONS�฀
GOODS�฀ SERVICES฀ AND฀ CAPITAL฀ IN฀ THE฀ %UROPEAN฀ 5NION฀ IS฀ INESTIMABLE�฀ 4HE฀
NEED฀FOR฀IT฀WAS฀ALREADY฀CLEARLY฀APPARENT฀WHEN฀THE฀4REATY฀ESTABLISHING฀THE฀
%UROPEAN฀#OMMUNITY฀WAS฀CONCLUDED�฀!RTICLE฀���฀OF฀THE฀4REATY฀LISTS฀THE฀
FREE฀MOVEMENT฀OF฀JUDGMENTS฀AS฀AN฀AREA฀IN฀WHICH฀-EMBER฀3TATES฀SHOULD฀
NEGOTIATE฀AGREEMENTS�฀"UT฀IT฀IS฀THE฀EXPERIENCE฀OF฀THE฀"RUSSELS฀#ONVENTION฀
�฀ITS฀SUCCESS฀FROM฀THE฀MOMENT฀IT฀ENTERED฀INTO฀FORCE฀AND฀THE฀IMPRESSIVE฀
BODY฀OF฀CASE
LAW฀ACCOMPANYING฀ITS฀INTERPRETATION฀AND฀APPLICATION฀WHICH฀
MADE฀IT฀A฀FAMILIAR฀LEGAL฀LANDMARK฀IN฀THE฀LIFE฀OF฀THE฀%UROPEAN฀#OMMUNITY฀
�฀THAT฀CONlRMS฀THE฀SIGNIlCANCE฀OF฀THE฀REGULATION�฀7ITH฀THE฀CONVENTION�฀
THE฀#OMMUNITY฀ACQUIRED฀AN฀INSTRUMENT฀BASED฀ON฀UNIFORM฀RULES฀OF฀DIRECT฀
JURISDICTION�฀COMPLIANCE฀WITH฀WHICH฀DID฀NOT฀NEED฀REVIEW฀BY฀THE฀COURT฀OF฀

#OMMISSION฀DOCUMENT฀REFERRED฀TO฀
IN฀THE฀NEXT฀FOOTNOTE�฀4HE฀AUTHOR฀OF฀
THIS฀ARTICLE฀WAS฀THE฀WORKING฀PARTY�S฀
RAPPORTEUR�฀!S฀WITH฀THE฀PREVIOUS฀
VERSIONS�฀THE฀EXPLANATORY฀REPORT฀
SHOULD฀HAVE฀ACCOMPANIED฀THE฀NEW฀
VERSION฀OF฀THE฀"RUSSELS฀)฀
#ONVENTION�฀4HE฀EVENTS฀WHICH฀LED฀
TO฀THE฀ADOPTION฀OF฀A฀REGULATION฀
RATHER฀THAN฀A฀CONVENTION฀PREVENTED฀
THE฀PUBLICATION฀OF฀THE฀EXPLANATORY฀
REPORT฀WHICH฀MAY฀YET฀BE฀PUBLISHED฀
AS฀THE฀REPORT฀ON฀THE฀NEW฀VERSION฀OF฀
THE฀,UGANO฀�0ARALLEL	฀#ONVENTION฀
WHEN฀THIS฀HAS฀BEEN฀CONCLUDED�
��	฀ #/-�����	฀���฀lNAL�฀
����������
��	฀ /*฀,฀���฀����������
��	฀ /*฀#฀���฀���������฀�LATEST฀
VERSION฀OF฀THE฀PROTOCOL	�฀2E฀THE฀
ORIGINAL฀VERSION�฀SEE฀&�฀0OCAR�฀,A฀
CONVENZIONE฀DI฀"RUXELLES฀SULLA฀
GIURISDIZIONE฀E฀L �ESECUZIONE฀DELLE฀
SENTENZE�฀4HIRD฀EDITION�฀-ILAN�฀
�����฀PP�฀��฀ET฀SEQ�
��	฀ (�฀'AUDEMET
4ALLON�฀
#OMP£TENCE฀ET฀EX£CUTION฀DES฀
JUGEMENTS฀EN฀%UROPE�฀4HIRD฀EDITION�฀
0ARIS�฀�����฀P�฀���฀3�฀"ARIATTI�฀@,A฀
COOPERAZIONE฀GIUDIZIARIA฀IN฀MATERIA฀
CIVILE฀DAL฀TERZO฀PILASTRO฀DELL�5NIONE฀
EUROPEA฀AL฀TITOLO฀)6฀DEL฀4RATTATO฀
#%��฀$IRITTO฀DELL�5NIONE฀EUROPEA�฀
�����฀P�฀����฀&�฀0OCAR�฀@2EMARQUES฀
SUR฀LA฀COOP£RATION฀JUDICIAIRE฀EN฀
MATIáRE฀CIVILE฀DANS฀LA฀#%��฀
-£LANGES฀EN฀L�HONNEUR฀DE฀"�฀$UTOIT�฀
'ENEVA�฀�����฀P�฀����
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THE฀3TATE฀IN฀WHICH฀ENFORCEMENT฀WAS฀SOUGHT�฀AND฀ON฀AUTOMATIC฀RECOGNITION฀
OF฀DECISIONS�฀WHICH฀TOGETHER฀ACCELERATED฀THE฀MOVEMENT฀OF฀JUDGMENTS฀BE

TWEEN฀ THE฀ %5฀ -EMBER฀ 3TATES�฀ 4HE฀ REGULATION�฀ HOWEVER�฀ WHICH฀ FURTHER฀
SIMPLIlES฀THE฀PROCEDURE฀FOR฀DECLARING฀A฀ JUDGMENT฀GIVEN฀IN฀ONE฀-EMBER฀
3TATE฀ENFORCEABLE฀IN฀ANOTHER�฀HAS฀THE฀POTENTIAL฀TO฀GRADUALLY฀DISMANTLE฀AL

MOST฀ALL฀ THE฀OBSTACLES฀STILL฀ IN฀THE฀WAY฀OF฀ THE฀AUTOMATIC฀ENFORCEABILITY฀OF฀
JUDGMENTS฀THROUGHOUT฀THE฀#OMMUNITY�฀4HE฀"RUSSELS฀)฀2EGULATION฀STANDS฀
AS฀A฀MILESTONE฀ON฀THE฀ROAD฀TO฀A฀GENUINE฀%UROPEAN฀JUDICIAL฀AREA฀WHICH฀HAS฀
DISMANTLED฀THE฀BARRIERS฀BETWEEN฀-EMBER฀3TATES�฀4HE฀CONVENTION฀NOT฀BY฀
CHANCE฀HAS฀BEEN฀DESCRIBED฀AS฀A฀FEDERATING฀INSTRUMENT�฀A฀DESCRIPTION฀WHICH฀
HOLDS฀EVEN฀TRUER฀OF฀THE฀REGULATION฀��	�

��฀ 4ERRITORIAL฀SCOPE

4HE฀ REGULATION฀ IS฀ APPLICABLE฀ IN฀ ALL฀ -EMBER฀ 3TATES฀ EXCEPT฀ $ENMARK�฀ WHICH฀
UNDER฀!RTICLE฀��฀OF฀THE฀%#฀4REATY฀DOES฀NOT฀TAKE฀PART฀IN฀ACTS฀ADOPTED฀PURSUANT฀
TO฀4ITLE฀)6฀OF฀THE฀%#฀4REATY�฀WHEREAS฀IT฀DOES฀APPLY฀IN฀THE฀5NITED฀+INGDOM฀
AND฀)RELAND�฀WHICH฀NOTIlED฀THEIR฀WISH฀TO฀BE฀BOUND฀BY฀THE฀REGULATION�฀4HUS�฀
THE฀"RUSSELS฀)฀#ONVENTION฀�IN฀THE฀VERSION฀PRECEDING฀THE฀REVISION฀PROCESS฀LEAD

ING฀TO฀THE฀ADOPTION฀OF฀THE฀REGULATION	฀CONTINUES฀TO฀APPLY฀IN฀RELATIONS฀BETWEEN฀
$ENMARK฀AND฀ITS฀FELLOW฀%#฀-EMBER฀3TATES�

��฀ -ATERIAL฀SCOPE

��฀ $ESPITE฀THE฀BROAD฀SWEEP฀OF฀ITS฀TITLE�฀COVERING฀CIVIL฀AND฀COMMERCIAL฀MATTERS฀
IN฀GENERAL�฀AND฀!RTICLE฀���	�฀ACCORDING฀TO฀WHICH฀IT฀IS฀APPLICABLE฀@WHATEVER฀
THE฀NATURE฀OF฀THE฀COURT฀OR฀TRIBUNAL��฀THE฀REGULATION฀DOES฀PROVIDE฀FOR฀VARIOUS฀
EXCEPTIONS�฀4HESE฀ARE฀LISTED฀IN฀!RTICLE฀���	฀AS฀FOLLOWS�฀THE฀STATUS฀OR฀LEGAL฀
CAPACITY฀OF฀NATURAL฀PERSONS�฀RIGHTS฀IN฀PROPERTY฀ARISING฀OUT฀OF฀A฀MATRIMO

NIAL฀RELATIONSHIP�฀WILLS฀AND฀SUCCESSION�฀BANKRUPTCY�฀PROCEEDINGS฀RELATING฀
TO฀THE฀WINDING
UP฀OF฀INSOLVENT฀COMPANIES฀OR฀OTHER฀LEGAL฀PERSONS�฀JUDICIAL฀
ARRANGEMENTS�฀COMPOSITIONS฀AND฀ANALOGOUS฀PROCEEDINGS�฀AND฀SOCIAL฀SECU

RITY฀AND฀ARBITRATION�฀-OREOVER�฀THE฀REGULATION฀DOES฀NOT฀APPLY฀TO฀REVENUE�฀
CUSTOMS฀OR฀ADMINISTRATIVE฀MATTERS�

��฀ 4HE฀#OURT฀OF฀ *USTICE฀HAS฀ TENDED฀TO฀ INTERPRET฀ THESE฀EXCEPTIONS฀WIDELY฀ TO฀
COVER฀DISPUTES�฀WHICH�฀WHILE฀NOT฀ EXPLICITLY฀ INCLUDED฀AMONG฀ THE฀ SUBJECTS฀
LISTED�฀ARE฀NEVERTHELESS฀INDIRECTLY฀RELATED฀TO฀THEM�฀4HE฀#OURT฀HAS฀CLEARLY฀

��	฀ 6�฀"�฀'OLDMAN�฀@5N฀TRAIT£฀
F£D£RATEUR�฀LA฀CONVENTION฀ENTRE฀LES฀

»TATS฀MEMBRES฀DE฀LA฀#%%฀SUR฀LA฀
RECONNAISSANCE฀ET฀L�EX£CUTION฀DES฀

D£CISIONS฀EN฀MATIáRE฀CIVILE฀ET฀
COMMERCIALE��฀2EVUE฀TRIMESTRIELLE฀DE฀

DROIT฀EUROP£EN�฀�����฀PP�฀�฀ET฀SEQ�
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STATED฀THAT฀THERE฀IS฀NO฀PROVISION฀THAT฀NECESSARILY฀LINKS฀THE฀TREATMENT฀OF฀AN฀
ANCILLARY฀CLAIM฀TO฀THAT฀OF฀A฀PRINCIPAL฀CLAIM�฀ANCILLARY฀CLAIMS฀ACCORDINGLY฀
COME฀WITHIN฀THE฀SCOPE฀OF฀THE฀CONVENTION฀�AND�฀NOW�฀OF฀THE฀REGULATION	฀@AC

CORDING฀TO฀THE฀SUBJECT฀MATTER฀WITH฀WHICH฀THEY฀ARE฀CONCERNED฀AND฀NOT฀AC

CORDING฀TO฀THE฀SUBJECT฀MATTER฀INVOLVED฀IN฀THE฀PRINCIPAL฀CLAIM�฀��	�฀)T฀SHOULD฀
ALSO฀BE฀REMEMBERED฀THAT฀SOME฀OF฀THE฀AREAS฀OUTSIDE฀THE฀REGULATION�S฀SCOPE฀
ARE฀GOVERNED฀BY฀OTHER฀#OMMUNITY฀INSTRUMENTS�฀FOR฀EXAMPLE฀2EGULATION฀
�%#	฀ .O฀���������฀ ON฀ INSOLVENCY฀ PROCEEDINGS฀ AND฀ 2EGULATION฀ �%#	฀
.O฀���������฀ON฀MATRIMONIAL฀MATTERS฀AND฀MATTERS฀OF฀PARENTAL฀RESPONSI

BILITY฀FOR฀CHILDREN฀OF฀BOTH฀SPOUSES�฀5NDER฀!RTICLE฀��฀OF฀THE฀REGULATION�฀THE฀
PROVISIONS฀ OF฀ SUCH฀ #OMMUNITY฀ INSTRUMENTS฀ TAKE฀ PRECEDENCE฀ OVER฀ THE฀
REGULATION฀ITSELF฀AND฀MAY฀THEREFORE฀BE฀TAKEN฀INTO฀CONSIDERATION฀FOR฀THE฀PUR

POSE฀OF฀INTERPRETING฀MATTERS฀OUTSIDE฀ITS฀SCOPE�

��฀ 4HE฀MATERIAL฀SCOPE฀OF฀THE฀REGULATION฀IS฀LIMITED฀NOT฀ONLY฀BY฀THE฀EXCEPTIONS฀
UNDER฀!RTICLE฀�฀BUT฀ALSO�฀UNDER฀!RTICLE฀���฀BY฀PROVISIONS฀ON฀JURISDICTION฀
AND฀THE฀ENFORCEMENT฀OF฀JUDGMENTS฀CONTAINED฀IN฀OTHER฀CONVENTIONS฀@IN฀RELA

TION฀ TO฀ PARTICULAR฀ MATTERS��฀ WHICH฀ REMAIN฀ UNAFFECTED�฀ (OWEVER�฀ EVEN฀
WHERE฀A฀NATIONAL฀COURT฀HAS฀APPLIED฀THE฀RULES฀ON฀JURISDICTION฀OF฀A฀CONVENTION฀
ON฀A฀PARTICULAR฀MATTER�฀ ITS฀DECISIONS฀ ARE฀ RECOGNISED฀ AND฀ENFORCED฀ IN฀ THE฀
OTHER฀-EMBER฀3TATES฀PURSUANT฀TO฀THE฀REGULATION�฀UNLESS฀BOTH฀THE฀-EMBER฀
3TATE฀OF฀ORIGIN฀AND฀THE฀-EMBER฀3TATE฀ADDRESSED฀ARE฀PARTIES฀TO฀THE฀PARTICU

LAR฀CONVENTION�฀)N฀THAT฀CASE�฀THE฀CONDITIONS฀FOR฀THE฀RECOGNITION฀OR฀ENFORCE

MENT฀ARE฀GOVERNED฀BY฀THAT฀CONVENTION�฀BUT฀IT฀IS฀STILL฀POSSIBLE฀TO฀APPLY฀THE฀
PROVISIONS฀OF฀THE฀REGULATION฀WHICH฀CONCERN฀THE฀PROCEDURE฀FOR฀RECOGNITION฀
AND฀ENFORCEMENT�

��฀ 4EMPORAL฀SCOPE

5NDER฀!RTICLE฀���฀THE฀"RUSSELS฀)฀2EGULATION฀APPLIES฀TO฀LEGAL฀PROCEEDINGS฀INSTI

TUTED฀AND฀TO฀DOCUMENTS฀FORMALLY฀DRAWN฀UP฀AFTER฀THE฀REGULATION�S฀ENTRY฀INTO฀
FORCE฀ON฀�฀-ARCH฀�����฀!RTICLE฀����	�฀HOWEVER�฀GOES฀ON฀TO฀SPECIFY฀TWO฀SITUA

TIONS฀IN฀WHICH�฀IN฀PROCEEDINGS฀INSTITUTED฀IN฀A฀-EMBER฀3TATE฀BEFORE฀THAT฀DATE�฀
JUDGMENTS฀ GIVEN฀ THEREAFTER฀ WILL฀ BE฀ RECOGNISED฀ AND฀ ENFORCED฀ IN฀ ACCORDANCE฀
WITH฀THE฀REGULATION�฀4HESE฀ARE฀�I	฀IF�฀WHEN฀THE฀PROCEEDINGS฀WERE฀INSTITUTED฀IN฀
THE฀-EMBER฀3TATE฀OF฀ORIGIN�฀THAT฀-EMBER฀3TATE฀WAS฀A฀PARTY฀TO฀THE฀"RUSSELS฀)฀
#ONVENTION฀OR฀THE฀,UGANO฀#ONVENTION฀OR฀�II	฀IF�฀IN฀THE฀-EMBER฀3TATE฀OF฀ORI

GIN�฀JURISDICTION฀WAS฀FOUNDED฀ON฀RULES฀WHICH฀ACCORDED฀WITH฀THOSE฀PROVIDED฀FOR฀
IN฀THE฀REGULATION฀OR฀IN฀A฀CONVENTION฀CONCLUDED฀BETWEEN฀THE฀-EMBER฀3TATE฀OF฀
ORIGIN฀AND฀THE฀-EMBER฀3TATE฀ADDRESSED฀WHICH฀WAS฀IN฀FORCE฀WHEN฀THE฀PROCEED

INGS฀WERE฀ INSTITUTED�฀4HIS฀ IS฀A฀ TRANSITIONAL฀PROVISION฀DESIGNED฀TO฀ENSURE฀ THE฀
MAXIMUM฀ CONTINUITY฀ BETWEEN฀ THE฀ REGULATION฀ AND฀ CONVENTIONS฀ APPLYING฀
AMONG฀-EMBER฀3TATES฀AND฀TO฀PROMOTE฀UNIFORMITY฀IN฀THE฀RULES฀APPLIED฀TO฀THE฀
ENFORCEMENT฀OF฀JUDGMENTS฀THROUGHOUT฀THE฀%UROPEAN฀5NION�

��	฀ *UDGMENT฀OF฀THE฀#OURT฀OF฀
*USTICE฀OF฀�฀-ARCH฀����฀IN฀#ASE฀
������฀$E฀#AVEL฀))฀
;����=฀%#2฀����
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��฀ 'ENERAL฀GROUND฀OF฀JURISDICTION

��฀ 4HE฀SYSTEM฀OF฀DIRECT฀JURISDICTION฀EMBODIED฀IN฀THE฀REGULATION฀IS฀BASED฀�฀
LIKE฀ THAT฀ OF฀ ITS฀ PREDECESSOR฀ THE฀ "RUSSELS฀ )฀ #ONVENTION฀ �฀ ON฀ A฀ GENERAL฀
GROUND�฀ ON฀ A฀ NUMBER฀ OF฀ SPECIAL฀ GROUNDS฀ AS฀ ALTERNATIVES฀ TO฀ THE฀ GENERAL฀
GROUND�฀ON฀ @PROTECTIVE�฀ JURISDICTION�฀WHICH฀INTRODUCES฀SPECIAL฀RULES฀SAFE

GUARDING฀THE฀WEAKER฀PARTY�฀ON฀THE฀PROROGATION฀OF฀JURISDICTION฀BY฀THE฀PAR

TIES�฀AND฀LASTLY฀ON฀EXCLUSIVE฀JURISDICTION�

��฀ 4HE฀GENERAL฀RULE฀SET฀OUT฀IN฀!RTICLE฀�฀IS฀THAT฀JURISDICTION฀LIES฀WITH฀THE฀COURTS฀
OF฀THE฀-EMBER฀3TATE฀OF฀THE฀DEFENDANT�S฀DOMICILE�฀0ERSONS฀DOMICILED฀IN฀A฀
-EMBER฀3TATE฀ARE฀SUED฀IN฀THE฀COURTS฀OF฀THAT฀3TATE฀WHATEVER฀THEIR฀NATIONAL

ITY�฀WHICH฀HAS฀BEEN฀OUTLAWED฀AS฀ A฀GROUND฀OF฀ JURISDICTION฀ IN฀ ACCORDANCE฀
WITH฀THE฀PRINCIPLE฀THAT฀NATIONALITY
BASED฀DISTINCTIONS฀HAVE฀NO฀PLACE฀IN฀THE฀
INTERNAL฀MARKET�฀0ERSONS฀DOMICILED฀IN฀A฀-EMBER฀3TATE฀MAY฀BE฀SUED฀IN฀THE฀
COURTS฀OF฀ANOTHER฀-EMBER฀3TATE฀ON฀THE฀STRICT฀CONDITION฀THAT฀THE฀REGULATION฀
SO฀PROVIDES�฀)N฀PARTICULAR�฀THE฀RULES฀OF฀NATIONAL฀JURISDICTION฀LISTED฀�฀ALBEIT฀
PARTIALLY฀�฀IN฀!NNEX฀)฀TO฀THE฀REGULATION฀MAY฀NOT฀BE฀APPLIED฀AGAINST฀THEM�฀
)T฀SHOULD฀BE฀NOTED฀THAT฀WHILE฀THE฀DEFENDANT�S฀DOMICILE฀IN฀A฀-EMBER฀3TATE฀
MAY฀DETERMINE฀THAT฀JURISDICTION฀LIES฀WITH฀THAT฀3TATE�S฀COURTS�฀IT฀DOES฀NOT฀AT฀
THE฀ SAME฀ TIME฀ REGULATE฀ THOSE฀ COURTS�฀ TERRITORIAL฀ OR฀MATERIAL฀ JURISDICTION�฀
"OTH฀THESE฀MATTERS฀ARE฀GOVERNED฀BY฀THE฀-EMBER฀3TATE�S฀OWN฀RULES�

��฀ 4HE฀CHOICE฀OF฀THE฀DEFENDANT�S฀DOMICILE฀AS฀THE฀GENERAL฀GROUND฀FOR฀JURISDIC

TION฀CAME฀IN฀FOR฀CRITICISM฀IN฀CONNECTION฀WITH฀THE฀"RUSSELS฀)฀#ONVENTION�฀
WHICH฀PROVIDED฀NO฀UNIFORM฀DElNITION฀OF฀DOMICILE฀BUT฀LEFT฀THE฀MATTER฀TO฀
THE฀NATIONAL฀LAW฀OF฀THE฀COURT฀SEISED�฀!LTHOUGH฀NO฀PROBLEMS฀ACTUALLY฀AROSE฀
WHEN฀ APPLYING฀ THE฀ CONVENTION�฀ A฀ UNIFORM฀DElNITION฀OF฀ THE฀DOMICILE฀ OF฀
COMPANIES฀OR฀OTHER฀LEGAL฀PERSONS฀IS฀GIVEN฀IN฀THE฀REGULATION�฀4HUS�฀IF฀THE฀
DEFENDANT฀IS฀A฀NATURAL฀PERSON�฀THE฀COURT฀OF฀THE฀-EMBER฀3TATE฀SEISED฀OF฀THE฀
MATTER฀DETERMINES฀WHETHER฀OR฀NOT฀HE฀ IS฀DOMICILED฀ THERE฀BY฀APPLYING฀ ITS฀
DOMESTIC฀LAW�฀IF฀THE฀COURT฀ESTABLISHES฀THAT฀HE฀IS฀NOT฀DOMICILED฀IN฀THAT฀3TATE�฀
THEN฀IN฀ORDER฀TO฀DETERMINE฀WHETHER฀THE฀DEFENDANT฀IS฀DOMICILED฀IN฀ANOTHER฀
-EMBER฀3TATE�฀THE฀COURT฀APPLIES฀THE฀LAW฀OF฀THAT฀-EMBER฀3TATE฀�!RTICLE฀��	�฀
)F฀THE฀DEFENDANT฀IS฀A฀COMPANY฀OR฀OTHER฀LEGAL฀PERSON�฀!RTICLE฀��฀LAYS฀DOWN฀
THAT�฀FOR฀THE฀PURPOSES฀OF฀THE฀REGULATION�฀IT฀IS฀DOMICILED฀AT฀THE฀PLACE฀WHERE฀
IT฀HAS฀ITS฀STATUTORY฀SEAT�฀OR฀CENTRAL฀ADMINISTRATION฀OR฀ITS฀PRINCIPAL฀PLACE฀OF฀
BUSINESS�฀ 4HE฀ GROUNDS฀ OF฀ JURISDICTION฀ SPECIlED฀ IN฀ !RTICLE฀ ���฀ WHICH฀ IS฀
MODELLED฀ON฀!RTICLE฀��฀OF฀THE฀%#฀4REATY�฀ARE฀ALTERNATIVES�฀WITH฀TWO฀CONSE

QUENCES�฀lRSTLY�฀THAT฀THE฀PLAINTIFF฀HAS฀SEVERAL฀ALTERNATIVE฀FORUMS฀AVAILABLE฀AS฀
REGARDS฀THE฀TERRITORIAL฀APPLICATION฀OF฀THE฀REGULATION�฀AND�฀SECONDLY�฀THAT�฀IF฀
ANY฀ONE฀OF฀THOSE฀GROUNDS฀IS฀PRESENT฀IN฀A฀-EMBER฀3TATE�฀THE฀REGULATION฀IS฀
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APPLICABLE�฀EVEN฀THOUGH฀THE฀OTHER฀GROUNDS฀WOULD฀DETERMINE฀THAT฀THE฀COM

PANY฀WAS฀DOMICILED฀IN฀A฀THIRD฀3TATE�฀4HIS฀RULE฀IS฀USEFUL฀LESS฀AS฀A฀TOOL฀FOR฀
SETTLING฀ISSUES฀OF฀CONCURRENT฀JURISDICTION฀THAN฀AS฀A฀MEANS฀OF฀ENSURING฀THAT฀
COMPANIES฀WITH฀AT฀LEAST฀ONE฀LINK฀WITH฀THE฀TERRITORY฀OF฀THE฀%UROPEAN฀5NION฀
ARE฀BROUGHT฀WITHIN฀THE฀SCOPE฀OF฀THE฀REGULATION�S฀UNIFORM฀RULES�

��฀ !S฀WELL฀AS฀BEING฀THE฀GENERAL฀GROUND฀FOR฀DETERMINING฀ JURISDICTION฀�WHICH฀
MAY฀BE฀ CONCURRENT฀WITH฀OTHER฀ GROUNDS฀ONLY฀WHERE฀ THE฀ REGULATION฀ SO฀ AL

LOWS	�฀THE฀DEFENDANT�S฀DOMICILE฀IS฀ALSO฀THE฀CRITERION฀DELIMITING฀THE฀SCOPE฀OF฀
THE฀REGULATION�S฀DIRECT฀RULES฀ON฀JURISDICTION�฀5NDER฀!RTICLE฀��฀IF฀THE฀DEFEND

ANT฀IS฀NOT฀DOMICILED฀IN฀A฀-EMBER฀3TATE�฀JURISDICTION฀IS฀ONLY฀INDIRECTLY฀REGU

LATED฀BY฀THE฀REGULATION�฀BY฀REFERRING฀TO฀THE฀LAW฀OF฀EACH฀-EMBER฀3TATE�฀THE฀
EXCEPTIONS฀ ARE฀ THE฀ RULES฀ON฀ EXCLUSIVE฀ JURISDICTION฀AND฀ THE฀PROROGATION฀OF฀
JURISDICTION฀ �!RTICLES฀ ��฀ AND฀ ��	�฀ WHICH฀ APPLY฀ REGARDLESS฀ OF฀ DOMICILE�฀
!GAINST฀DEFENDANTS฀DOMICILED฀IN฀THIRD฀COUNTRIES฀IT฀IS฀THEN฀POSSIBLE฀TO฀RELY฀
ON฀THE฀NATIONAL฀RULES฀OF฀JURISDICTION฀LISTED฀IN฀!NNEX฀)฀TO฀THE฀REGULATION�฀EVEN฀
WHEN฀THESE฀ASSERT฀EXORBITANT฀JURISDICTION�฀*UDGMENTS฀GIVEN฀IN฀ACTIONS฀BASED฀
ON฀ SUCH฀NATIONAL฀ RULES฀ ARE฀�฀AS฀WILL฀ BE฀ SEEN฀ LATER฀�฀ RECOGNISED฀ IN฀ THE฀
OTHER฀-EMBER฀3TATES฀ON฀THE฀SAME฀CONDITIONS฀AS฀JUDGMENTS฀IN฀ACCORDANCE฀
WITH฀ THE฀ REGULATION�S฀ OWN฀ RULES฀ ON฀ JURISDICTION�฀ 4HIS฀ PROVISION�฀ ALREADY฀
FOUND฀IN฀THE฀"RUSSELS฀)฀#ONVENTION�฀HAS฀BEEN฀ATTACKED฀AS฀DISCRIMINATING฀
AGAINST฀PERSONS฀DOMICILED฀IN฀THIRD฀COUNTRIES฀��	�฀TO฀REMEDY฀THIS�฀ALBEIT฀PAR

TIALLY�฀!RTICLE฀��฀LEAVES฀UNAFFECTED฀ANY฀EXISTING฀BILATERAL฀AGREEMENTS฀WITH฀
THIRD฀COUNTRIES฀THAT฀PROVIDE฀FOR฀NON
RECOGNITION฀OF฀JUDGMENTS฀� �	�

��฀ 3PECIAL฀JURISDICTION

��฀ !S฀AN฀ALTERNATIVE฀TO฀THE฀GENERAL฀RULE฀THAT฀JURISDICTION฀LIES฀WITH฀THE฀COURTS฀
OF฀ THE฀ -EMBER฀ 3TATE฀ OF฀ THE฀ DEFENDANT�S฀ DOMICILE�฀ PLAINTIFFS฀ MAY฀ AVAIL฀
THEMSELVES฀OF฀ THE฀ SPECIAL฀ JURISDICTION฀ SPECIlED฀ IN฀!RTICLES฀�฀ TO฀�฀OF฀ THE฀
REGULATION฀AND฀BRING฀AN฀ACTION฀ IN฀ANOTHER฀-EMBER฀3TATE�฀4HIS฀ FORM฀OF฀
JURISDICTION฀ COVERS฀MATTERS฀ RELATING฀ TO฀ CONTRACT�฀MAINTENANCE�฀ TORT�฀ CIVIL฀
CLAIMS฀FOR฀DAMAGES฀OR฀RESTITUTION฀BASED฀ON฀AN฀ACT฀GIVING฀RISE฀TO฀CRIMINAL฀
PROCEEDINGS�฀DISPUTES฀ARISING฀OUT฀OF฀THE฀OPERATIONS฀OF฀A฀BRANCH฀OR฀AGENCY�฀
TRUSTS�฀ AND฀ CERTAIN฀ SHIPPING฀ DISPUTES�฀ 5NLIKE฀ GENERAL฀ JURISDICTION�฀ THE฀
GROUNDS฀OF฀SPECIAL฀JURISDICTION฀IN฀PRINCIPLE฀� �	฀ESTABLISH฀BOTH฀THE฀JURISDIC

TION฀ OF฀ THE฀ -EMBER฀ 3TATE฀ CONCERNED฀ AND฀ THE฀ LOCAL฀ JURISDICTION฀ OF฀ THAT฀
3TATE�S฀COURTS�฀WHICH฀MAY฀DEPART฀FROM฀NATIONAL฀RULES฀ON฀TERRITORIAL฀JURISDIC

TION฀��	�

��฀ 7ITHOUT฀ENTERING฀INTO฀THE฀DETAIL฀OF฀ALL฀THE฀ABOVE฀GROUNDS฀OF฀JURISDICTION�฀IT฀
SHOULD฀BE฀MENTIONED฀THAT฀IN฀MATTERS฀RELATING฀TO฀CONTRACT฀THE฀REGULATION�฀
LIKE฀THE฀"RUSSELS฀)฀#ONVENTION�฀LAYS฀DOWN฀THAT฀A฀PERSON฀MAY฀BE฀SUED฀@IN฀THE฀
COURTS฀FOR฀THE฀PLACE฀OF฀PERFORMANCE฀OF฀THE฀OBLIGATION฀IN฀QUESTION�฀�!RTICLE฀

��	฀ 3EE�฀FOR฀EXAMPLE�฀+�฀(�฀
.ADELMANN�฀@*URISDICTIONALLY฀
IMPROPER฀FORA฀IN฀TREATIES฀ON฀
RECOGNITION฀OF฀JUDGMENTS�฀THE฀
#OMMON฀-ARKET฀DRAFT��฀#OLUMBIA฀
,AW฀2EVIEW�฀�����฀PP�฀���฀ET฀SEQ��฀
0�฀(AY�฀@4HE฀#OMMON฀-ARKET฀
0RELIMINARY฀$RAFT฀#ONVENTION฀ON฀
THE฀2ECOGNITION฀AND฀%NFORCEMENT฀
OF฀*UDGMENTS฀�฀3OME฀
CONSIDERATIONS฀OF฀POLICY฀AND฀
INTERPRETATION��฀!MERICAN฀*OURNAL฀OF฀
#OMPARATIVE฀,AW�฀�����฀PP�฀���฀ET฀
SEQ��฀4�฀#�฀(ARTLEY�฀#IVIL฀
JURISDICTION฀AND฀JUDGMENTS�฀,ONDON�฀
�����฀P�฀��
��	฀ 5NDER฀!RTICLE฀���฀THE฀
REGULATION฀DOES฀NOT฀AFFECT฀
AGREEMENTS฀BY฀WHICH฀A฀-EMBER฀
3TATE฀AND฀A฀THIRD฀3TATE฀UNDERTOOK�฀
PRIOR฀TO฀THE฀ENTRY฀INTO฀FORCE฀OF฀THE฀
REGULATION�฀NOT฀TO฀RECOGNISE฀
JUDGMENTS฀GIVEN฀IN฀ANOTHER฀
-EMBER฀3TATE฀AGAINST฀DEFENDANTS฀
DOMICILED฀OR฀HABITUALLY฀RESIDENT฀IN฀
A฀THIRD฀COUNTRY฀WHERE�฀IN฀CASES฀
PROVIDED฀FOR฀IN฀!RTICLE฀�฀OF฀THE฀
"RUSSELS฀#ONVENTION�฀THE฀JUDGMENT฀
COULD฀ONLY฀BE฀FOUNDED฀ON฀A฀GROUND฀
OF฀JURISDICTION฀CONSIDERED฀
EXORBITANT฀UNDER฀THE฀SECOND฀
PARAGRAPH฀OF฀!RTICLE฀�฀OF฀THE฀
CONVENTION�฀"UT�฀UNLIKE฀THE฀
COUNTERPART฀!RTICLE฀��฀OF฀THE฀
"RUSSELS฀#ONVENTION�฀THIS฀PROVISION฀
DOES฀NOT฀APPLY฀TO฀AGREEMENTS฀
ENTERED฀INTO฀SUBSEQUENTLY�
��	฀ %XCEPT฀FOR฀JURISDICTION฀WITH฀
REGARD฀TO฀TRUSTS฀UNDER฀!RTICLE฀���	�฀
WHICH฀REFERS฀TO฀THE฀COURTS฀OF฀THE฀
-EMBER฀3TATE฀IN฀WHICH฀THE฀TRUST฀IS฀
DOMICILED�
��	฀ /N฀THE฀GRADUAL฀DEVELOPMENT฀OF฀
#OMMUNITY฀RULES฀ON฀THE฀
JURISDICTION฀OF฀THE฀COURTS฀BOTH฀OF฀
AND฀WITHIN฀THE฀-EMBER฀3TATES�฀SEE฀
3�฀-�฀#ARBONE�฀)L฀NUOVO฀SPAZIO฀
GIUDIZIARIO฀EUROPEO฀DALLA฀
CONVENZIONE฀DI฀"RUXELLES฀AL฀
2EGOLAMENTO฀#%฀��������฀&OURTH฀
EDITION�฀4URIN�฀�����฀PP�฀��฀ET฀SEQ�
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���	�A		�฀4HIS฀PROVISION฀HAS฀RAISED฀VARIOUS฀PROBLEMS฀OF฀INTERPRETATION฀RE

GARDING฀�A	฀THE฀DElNITION฀OF฀@MATTERS฀RELATING฀TO฀CONTRACT��฀�B	฀THE฀IDENTIl

CATION฀OF฀THE฀CONTRACTUAL฀OBLIGATION฀TO฀BE฀TAKEN฀INTO฀CONSIDERATION฀FOR฀THE฀
PURPOSES฀OF฀ JURISDICTION�฀ AND฀ �C	฀ THE฀DETERMINATION฀OF฀ THE฀PLACE฀OF฀PER

FORMANCE�

�A	฀7HAT฀ARE฀@MATTERS฀RELATING฀TO฀CONTRACT��฀'IVEN฀THE฀DIFFERENCES฀IN฀-EM

BER฀3TATES�฀NATIONAL฀LAW฀ON฀THE฀PRECISE฀SCOPE฀OF฀MATTERS฀RELATING฀TO฀CON

TRACT฀�FOR฀EXAMPLE�฀CULPA฀IN฀CONTRAHENDO฀�฀PRE
CONTRACTUAL฀LIABILITY฀�฀
IS฀REGARDED฀AS฀CONTRACTUAL฀IN฀SOME฀-EMBER฀3TATES฀BUT฀NON
CONTRACTUAL฀
IN฀OTHERS	�฀THE฀#OURT฀OF฀*USTICE฀HAS฀IDENTIlED฀THE฀NEED฀FOR฀AN฀INDEPEND

ENT฀CONCEPT฀BUT฀HAS฀NOT฀DEVELOPED฀A฀HARD฀AND฀FAST฀DElNITION�฀4HE฀#OURT฀
HAS฀TENDED฀TO฀ADDRESS฀THE฀PROBLEM฀PRAGMATICALLY�฀RULING฀OUT฀AS฀A฀MATTER฀
OF฀COURSE฀ANY฀REFERENCE฀TO฀THE฀NATIONAL฀LAW฀OF฀THE฀3TATES฀CONCERNED฀AND฀
PROVIDING฀GUIDANCE฀FOR฀DETERMINING฀WHERE฀A฀CASE฀INVOLVES฀A฀CONTRACTUAL฀
OBLIGATION฀AND฀WHERE฀NO฀CONTRACT฀ IS฀ INVOLVED฀��	�฀!฀DISPUTE฀AS฀ TO฀ THE฀
EXISTENCE฀OR฀THE฀VALIDITY฀OF฀A฀CONTRACT฀IS฀ALSO฀CONSIDERED฀TO฀BE฀A฀MATTER฀
RELATING฀TO฀CONTRACT฀� �	�฀-OREOVER�฀WHEN฀AN฀ACTION฀IS฀BASED฀ON฀BOTH฀A฀
CLAIM฀OF฀BREACH฀OF฀A฀CONTRACTUAL฀DUTY฀AND฀A฀CLAIM฀OF฀TORT�฀NO฀ANCILLARY฀
JURISDICTION฀MAY฀BE฀ASSUMED�฀*URISDICTION฀FOR฀THE฀lRST฀CLAIM฀HAS฀TO฀BE฀
DETERMINED฀BY฀REFERENCE฀TO฀!RTICLE฀���	฀AND฀FOR฀THE฀SECOND฀BY฀REFERENCE฀
TO฀!RTICLE฀���	฀REGARDING฀TORT�฀EVEN฀IF฀THIS฀INVOLVES฀THE฀PLAINTIFF฀IN฀BRING

ING฀TWO฀ACTIONS฀BEFORE฀COURTS฀IN฀DIFFERENT฀3TATES฀� �	�฀A฀SITUATION฀WHICH฀
CAN฀ALWAYS฀BE฀AVOIDED฀BY฀APPLYING฀THE฀GENERAL฀RULE฀THAT฀JURISDICTION฀IS฀
VESTED฀IN฀THE฀COURTS฀OF฀THE฀DEFENDANT�S฀DOMICILE฀��	�

�B	฀7HICH฀IS฀THE฀OBLIGATION฀IN฀QUESTION�฀4HE฀#OURT฀OF฀*USTICE฀HAS฀DEVEL

OPED฀AN฀INDEPENDENT฀CONCEPT฀REGARDING฀THE฀CONTRACTUAL฀OBLIGATION฀TO฀
BE฀TAKEN฀INTO฀ACCOUNT฀FOR฀DETERMINING฀JURISDICTION�฀RULING฀THAT฀IT฀IS฀THE฀
OBLIGATION฀WHICH฀CORRESPONDS฀ TO฀ THE฀CONTRACTUAL฀ RIGHT฀ON฀WHICH฀ THE฀
PLAINTIFF �S฀ACTION฀IS฀BASED฀AND฀THE฀NON
PERFORMANCE฀OF฀WHICH฀IS฀RELIED฀
UPON฀TO฀SUPPORT฀THE฀PLAINTIFF �S฀CLAIMS฀��	�฀4HIS฀SOLUTION�฀WHICH฀IS฀FULLY฀
IN฀ACCORDANCE฀WITH฀!RTICLE฀���	�฀HAS฀BEEN฀CRITICISED฀FOR฀ALLOWING฀MULTI

PLE฀JURISDICTION฀FOR฀A฀SINGLE฀CONTRACT�฀4HAT฀DISADVANTAGE฀IS฀MITIGATED฀BY฀
THE฀FACT฀THAT�฀WHERE฀A฀PLAINTIFF �S฀ACTION฀IS฀BASED฀ON฀MORE฀THAN฀ONE฀OBLI

GATION฀UNDER฀THE฀SAME฀CONTRACT�฀THE฀COURT฀SEISED฀MAY฀REFER฀TO฀THE฀PRIN

CIPAL฀OBLIGATION฀IN฀ORDER฀TO฀DETERMINE฀WHETHER฀IT฀HAS฀JURISDICTION฀� � 	�฀
4HE฀DECISION฀AS฀TO฀WHETHER฀OR฀NOT฀THE฀OBLIGATIONS฀ARE฀TO฀BE฀RANKED฀AS฀
EQUIVALENT฀FALLS฀TO฀THE฀COURT฀SEISED฀AND฀SHOULD฀NORMALLY฀BE฀TAKEN฀ON฀
THE฀BASIS฀OF฀THE฀LAW฀APPLICABLE฀TO฀THE฀CONTRACT฀� �	�

�C	฀7HERE฀IS฀THE฀PLACE฀OF฀PERFORMANCE฀OF฀THE฀OBLIGATION฀IN฀QUESTION�฀4HE฀
#OURT฀OF฀*USTICE�฀WHICH฀HAD฀VARIOUS฀AVAILABLE฀OPTIONS฀�INCLUDING฀THE฀
ADOPTION฀OF฀AN฀INDEPENDENT฀CONCEPT฀FOR฀THE฀PLACE฀OF฀PERFORMANCE฀AND฀
REFERENCE฀TO฀THE฀LEX฀FORI	�฀CHOSE฀TO฀REFER฀TO฀THE฀LEX฀CAUSAE฀OF฀THE฀DISPUTED฀

��	฀ 3EE฀THE฀JUDGMENTS฀OF฀THE฀#OURT฀
OF฀*USTICE฀OF฀��฀-ARCH฀����฀IN฀

#ASE฀�����฀-ARTIN฀0ETERS฀;����=฀
%#2฀���฀AND฀OF฀��฀*UNE฀����฀IN฀

#ASE฀#
�����฀*ACOB฀(ANDTE฀;����=฀
%#2฀)
�����

��	฀ 3EE�฀IN฀SO฀FAR฀AS฀SUCH฀A฀DISPUTE฀
CONSTITUTED฀A฀PLEA฀BY฀WAY฀OF฀

PRELIMINARY฀OBJECTION฀IN฀A฀CASE฀FOR฀
THE฀PERFORMANCE฀OF฀A฀CONTRACT�฀THE฀

JUDGMENT฀OF฀THE฀#OURT฀OF฀*USTICE฀OF฀
�฀-ARCH฀����฀IN฀#ASE฀�����฀%FFER฀

V฀+ANTNER฀;����=฀%#2฀����
��	฀ 3EE฀THE฀JUDGMENT฀OF฀THE฀#OURT฀
OF฀*USTICE฀OF฀��฀3EPTEMBER฀����฀IN฀

#ASE฀������฀+ALFELIS฀;����=฀
%#2฀�����

��	฀ 2EFERENCE฀MUST฀ALSO฀BE฀MADE฀TO฀
!RTICLE฀�฀WHEN฀THE฀OBLIGATION฀IN฀

QUESTION฀CANNOT฀BE฀GEOGRAPHICALLY฀
LOCATED�฀SEE฀THE฀JUDGMENT฀OF฀THE฀
#OURT฀OF฀*USTICE฀OF฀��฀&EBRUARY฀

����฀IN฀#ASE฀#
������฀"ESIX฀
;����=฀%#2฀)
�����

��	฀ 3EE�฀IN฀PARTICULAR�฀THE฀JUDGMENT฀
OF฀THE฀#OURT฀OF฀*USTICE฀OF฀�฀

/CTOBER฀����฀IN฀#ASE฀�����฀$E฀
"LOOS฀V฀"OUYER฀;����=฀%#2฀�����฀

IN฀THIS฀CASE�฀WHICH฀CONCERNED฀
CLAIMS฀FOR฀DAMAGES฀FOR฀NON


PERFORMANCE฀OF฀A฀CONTRACT�฀THE฀
#OURT฀RULED฀THAT฀THE฀OBLIGATION฀TO฀
WHICH฀REFERENCE฀MUST฀BE฀MADE฀IS฀

NOT฀THE฀OBLIGATION฀TO฀PAY฀DAMAGES฀
BUT฀THE฀OBLIGATION฀NON


PERFORMANCE฀OF฀WHICH฀IS฀RELIED฀
UPON�฀BY฀THE฀PLAINTIFF฀IN฀SUPPORT฀OF฀

HIS฀APPLICATION฀FOR฀DAMAGES�
��	฀ 3EE฀THE฀JUDGMENT฀OF฀THE฀#OURT฀

OF฀*USTICE฀OF฀��฀*ANUARY฀����฀IN฀
#ASE฀������฀3HENAVAI฀V฀+RIESCHER฀

;����=฀%#2฀����
��	฀ 3EE฀THE฀JUDGMENT฀OF฀THE฀#OURT฀
OF฀*USTICE฀OF฀��฀3EPTEMBER฀����฀IN฀

#ASE฀#
������฀'ROUPE฀#ONCORDE฀
;����=฀%#2฀)
�����
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OBLIGATION�฀AS฀DETERMINED฀ACCORDING฀TO฀THE฀PRIVATE฀INTERNATIONAL฀LAW฀OF฀
THE฀COURT฀BEFORE฀WHICH฀THE฀MATTER฀ IS฀BROUGHT฀��	�฀4HIS฀SOLUTION�฀ INI

TIALLY฀ CRITICISED฀ AS฀ LACKING฀UNIFORMITY฀ AND฀ENCOURAGING฀ FORUM฀SHOP

PING�฀BECAME฀MORE฀ACCEPTABLE฀AFTER฀THE฀ENTRY฀INTO฀FORCE฀OF฀THE฀#ONVEN

TION฀ON฀THE฀,AW฀APPLICABLE฀TO฀#ONTRACTUAL฀/BLIGATIONS฀OF฀��฀/CTOBER฀
�����฀ALTHOUGH฀THE฀LATTER฀DID฀NOT฀IRON฀OUT฀ALL฀THE฀PROBLEMS฀INVOLVED฀IN฀
RECOURSE฀TO฀PRIVATE฀INTERNATIONAL฀LAW�฀)N฀ORDER฀TO฀ENSURE฀MORE฀UNIFORM฀
APPLICATION฀ OF฀ THE฀ PLACE
OF
PERFORMANCE฀ RULE�฀ THE฀ REGULATION฀ INTRO

DUCES฀A฀NEW฀PROVISION฀DESIGNED฀TO฀AVOID฀LITIGANTS฀INVOKING฀CONmICT
OF

LAWS฀ RULES�฀4HIS฀ TIES฀ THE฀PLACE฀OF฀PERFORMANCE฀OF฀ THE฀MOST฀ COMMON฀
CONTRACTS฀ TO฀ THE฀ UNDERLYING฀ FACTS�฀ SPECIFYING฀ THAT�฀ UNLESS฀ OTHERWISE฀
AGREED฀BETWEEN฀THE฀PARTIES�฀IT฀IS฀@IN฀THE฀CASE฀OF฀THE฀SALE฀OF฀GOODS�฀THE฀
PLACE฀ IN฀A฀-EMBER฀3TATE฀WHERE�฀UNDER฀ THE฀CONTRACT�฀ THE฀GOODS฀WERE฀
DELIVERED฀OR฀SHOULD฀HAVE฀BEEN฀DELIVERED�฀AND฀@IN฀THE฀CASE฀OF฀THE฀PROVI

SION฀OF฀SERVICES�฀THE฀PLACE฀IN฀A฀-EMBER฀3TATE฀WHERE�฀UNDER฀THE฀CONTRACT�฀
THE฀ SERVICES฀ WERE฀ PROVIDED฀ OR฀ SHOULD฀ HAVE฀ BEEN฀ PROVIDED�฀ �!RTICLE฀
���	�B		�฀(OWEVER฀INDEPENDENT�฀PRAGMATIC฀AND฀FACTUALLY
BASED฀IT฀MAY฀
BE฀IN฀INTENTION฀� �	�฀THIS฀PROVISION฀CAN฀HARDLY฀REPLACE฀CONmICT
OF
LAWS฀
RULES฀IN฀CASES฀WHERE฀THE฀PARTIES฀HAVE฀NOT฀CLEARLY฀STIPULATED฀THE฀PLACE฀OF฀
PERFORMANCE฀OF฀THE฀OBLIGATION฀IN฀THE฀CONTRACT�฀OR฀WHERE฀THE฀OBLIGATION฀
HAS฀ALREADY฀BEEN฀PERFORMED฀AND฀THE฀PLACE฀OF฀PERFORMANCE฀IS฀IN฀DISPUTE�฀
)N฀PRACTICE�฀SUCH฀CASES฀WILL฀INVOLVE฀REVERTING฀TO฀THE฀GENERAL฀RULE฀UNDER฀
!RTICLE฀���	�A	�฀4HE฀LATTER฀APPLIES฀IN฀ANY฀EVENT�฀IN฀ACCORDANCE฀WITH฀!R

TICLE฀���	�C	�฀TO฀ALL฀CASES฀NOT฀COVERED฀BY฀PARAGRAPH฀�B	฀�I�E�฀CONTRACTS฀
OTHER฀THAN฀CONTRACTS฀FOR฀THE฀SALE฀OF฀GOODS฀OR฀THE฀PROVISION฀OF฀SERVICES	฀
AND฀TO฀THOSE฀CONTRACTS฀AS฀WELL฀IF฀THE฀PLACE฀OF฀PERFORMANCE฀IS฀IN฀A฀THIRD฀
3TATE�

��฀ )N฀MATTERS฀OF฀MAINTENANCE�฀THE฀NEED฀TO฀PROTECT฀THE฀MAINTENANCE฀CREDITOR฀
WHEN฀SUING฀THE฀MAINTENANCE฀DEBTOR฀RESULTED฀IN฀THE฀CREDITOR�S฀DOMICILE฀OR฀
HABITUAL฀RESIDENCE฀BEING฀ADDED฀TO฀THE฀GENERAL฀RULE฀OF฀THE฀DEFENDANT�S฀DOM

ICILE�฀ SO฀PROVIDING฀THE฀MAINTENANCE฀CREDITOR฀WITH฀A฀CHOICE฀OF฀ALTERNATIVE฀
FORUMS�฀-OREOVER�฀IF฀THE฀MATTER฀IS฀ANCILLARY฀TO฀PROCEEDINGS฀CONCERNING฀THE฀
STATUS฀ OF฀ A฀ PERSON�฀ THE฀ MAINTENANCE฀ CREDITOR฀ MAY฀ ALSO฀ SUE฀ IN฀ THE฀ COURT฀
WHICH�฀ACCORDING฀TO฀ITS฀OWN฀LAW�฀HAS฀JURISDICTION฀TO฀ENTERTAIN฀THE฀PROCEED

ING฀ON฀STATUS�฀UNLESS฀THAT฀JURISDICTION฀IS฀BASED฀SOLELY฀ON฀THE฀NATIONALITY฀OF฀
ONE฀OF฀THE฀PARTIES฀�!RTICLE฀���		�

��฀ )N฀MATTERS฀OF฀ TORT�฀DELICT฀OR฀QUASI
DELICT�฀!RTICLE฀���	฀OF฀ THE฀ REGULATION฀
PROVIDES฀THAT฀THE฀PLAINTIFF฀MAY฀SUE฀IN฀THE฀COURTS฀FOR฀THE฀PLACE฀WHERE฀THE฀
HARMFUL฀EVENT฀OCCURRED฀OR฀MAY฀OCCUR�฀'IVEN฀THE฀-EMBER฀3TATES�฀DIFFERING฀
LEGAL฀ APPROACHES฀ TO฀ DETERMINING฀ WHERE฀ A฀ TORT฀ INVOLVING฀ MORE฀ THAN฀ ONE฀
3TATE฀WAS฀COMMITTED฀�SOME฀BEING฀BASED฀ON฀THE฀PRINCIPLE฀OF฀THE฀PLACE฀OF฀THE฀
ACT฀OR฀OMISSION฀GIVING฀RISE฀TO฀THE฀DAMAGE฀AND฀SOME฀ON฀THE฀PLACE฀WHERE฀THE฀
DAMAGE฀OCCURRED	�฀THE฀#OURT฀OF฀*USTICE�S฀INTERPRETATION฀OF฀THE฀CORRESPOND


��	฀ 3EE฀THE฀JUDGMENTS฀OF฀THE฀#OURT฀
OF฀*USTICE฀OF฀�฀/CTOBER฀����฀IN฀
#ASE฀�����฀4ESSILI฀V฀$UNLOP฀;����=฀
%#2฀����฀AND฀IN฀'ROUPE฀#ONCORDE฀
�CITED฀ABOVE	�
��	฀ 3EE฀SECTION฀ON฀!RTICLE฀�฀IN฀
#/-�����	฀���฀lNAL�
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ING฀PROVISION฀OF฀THE฀"RUSSELS฀)฀#ONVENTION฀WAS฀TO฀ACCEPT฀BOTH฀THEORIES฀AND฀
TO฀ALLOW฀THE฀PLAINTIFF฀THE฀OPTION฀OF฀SUING฀EITHER฀IN฀THE฀PLACE฀OF฀THE฀ACT฀OR฀IN฀
THE฀ PLACE฀ OF฀ THE฀ DAMAGE฀ ��	�฀ !LTHOUGH฀ THIS฀ INTERPRETATION฀ INCREASES฀ THE฀
SCOPE฀FOR฀FORUM฀SHOPPING�฀IT฀SHOULD฀BE฀POINTED฀OUT฀THAT฀REFERENCE฀TO฀THE฀
PLACE฀OF฀THE฀ACT฀THEORY฀ALONE฀WOULD฀HAVE฀OVERLY฀FAVOURED฀THE฀WRONGDOER�฀
SINCE฀THAT฀PLACE฀ FREQUENTLY฀COINCIDES฀WITH฀HIS฀DOMICILE�฀AND฀WOULD฀HAVE฀
DEPRIVED฀THE฀PLAINTIFF฀OF฀THE฀OPTION฀WHICH฀SPECIAL฀JURISDICTION฀IS฀INTENDED฀
TO฀PROVIDE�฀)N฀ORDER฀TO฀AVOID฀THE฀MULTIPLICATION฀OF฀COURTS฀WITH฀COMPETENT฀
JURISDICTION�฀THE฀PLACE฀WHERE฀THE฀HARMFUL฀EVENT฀OCCURRED฀IS฀TO฀BE฀UNDER

STOOD฀ AS฀ BEING฀ THE฀ PLACE฀ WHERE฀ THE฀ INITIAL฀ DAMAGE฀ MANIFESTED฀ ITSELF฀ DI

RECTLY฀AND฀NOT฀THAT฀WHERE฀ANY฀SUBSEQUENT฀DAMAGE฀TO฀ASSETS฀MAY฀INDIRECTLY฀
OCCUR฀� �	�฀4HE฀SPECIAL฀PROBLEM฀OF฀DAMAGE฀INmICTED฀VIA฀THE฀PRESS�฀RADIO฀OR฀
TELEVISION฀�DEFAMATION	�฀IN฀WHICH฀AN฀ACT฀IN฀ONE฀COUNTRY฀MAY฀CAUSE฀HARM

FUL฀EVENTS฀IN฀SEVERAL฀OTHERS�฀HAS฀BEEN฀SOLVED฀BY฀THE฀RULING฀THAT฀THE฀VICTIM฀
MAY฀BRING฀AN฀ACTION฀BEFORE฀THE฀COURTS฀OF฀THE฀DEFENDANT�S฀DOMICILE�฀WHICH฀
HAVE฀GENERAL฀JURISDICTION฀IN฀RESPECT฀OF฀ALL฀THE฀HARM฀CAUSED฀BY฀THE฀DEFAMA

TION�฀OR฀BEFORE฀THE฀COURTS฀OF฀EACH฀3TATE฀IN฀WHICH฀THE฀PLAINTIFF฀CLAIMS฀TO฀HAVE฀
SUFFERED฀ INJURY�฀ WHICH฀ HAVE฀ JURISDICTION฀ TO฀ RULE฀ SOLELY฀ IN฀ RESPECT฀ OF฀ THE฀
HARM฀ASCERTAINED฀IN฀THAT฀3TATE฀� �	�

��฀ 4HE฀REGULATION฀ALSO฀PROVIDES฀FOR฀SPECIAL฀ JURISDICTION฀IN฀CERTAIN฀CASES฀ON฀
THE฀BASIS฀OF฀ RELATED฀ACTIONS�฀!S฀WILL฀ ALSO฀BE฀CLEAR฀ FROM฀THE฀CASE
LAW฀RE

VIEWED฀SO฀FAR�฀THE฀RELATEDNESS฀OF฀ACTIONS฀IS฀NOT฀A฀GENERAL฀GROUND฀OF฀JURIS

DICTION�฀IT฀MAY฀ONLY฀DETERMINE฀JURISDICTION฀IN฀THE฀FOUR฀CASES฀SPECIlED฀IN฀
!RTICLE฀�฀OF฀THE฀REGULATION�฀I�E�฀WHERE฀THERE฀ARE฀A฀NUMBER฀OF฀DEFENDANTS฀
AND฀THE฀CLAIMS฀ARE฀CLOSELY฀CONNECTED�฀IN฀THE฀CASE฀OF฀A฀THIRD฀PARTY฀IN฀AN฀
ACTION฀ON฀A฀WARRANTY฀OR฀GUARANTEE�฀WHERE฀THERE฀IS฀A฀COUNTERCLAIM฀ARISING฀
FROM฀A฀CONTRACT฀ON฀WHICH฀THE฀ORIGINAL฀CLAIM฀WAS฀BASED�฀AND฀WHERE฀AN฀AC

TION฀RELATING฀TO฀A฀CONTRACT฀MAY฀BE฀COMBINED฀WITH฀AN฀ACTION฀RELATING฀TO฀
IMMOVABLE฀PROPERTY�

��฀ 0ROTECTIVE฀JURISDICTION

��฀ &OR฀SOME฀MATTERS�฀WHERE฀CONTRACTS฀USUALLY฀INVOLVE฀A฀SOCIOECONOMIC฀IMBAL

ANCE฀ BETWEEN฀ THE฀ TWO฀ SIDES�฀ THE฀ JURISDICTION฀ GROUNDS฀ CONSIDERED฀ SO฀ FAR฀
WOULD฀OFTEN฀ENTAIL฀A฀FURTHER฀ADVANTAGE฀FOR฀THE฀STRONGER฀PARTY�฀4HAT฀IS฀CER

TAINLY฀TRUE฀OF฀THE฀GENERAL฀FORUM฀WHEN฀THE฀APPLICATION฀IS฀MADE฀BY฀THE฀RELA

TIVELY฀WEAK฀PARTY�฀BUT฀IT฀ALSO฀HOLDS฀TRUE฀FOR฀SPECIAL฀JURISDICTION�฀IN฀VIEW฀OF฀
THE฀SCOPE฀FOR฀THE฀STRONGER฀PARTY฀TO฀STIPULATE฀THE฀PLACE฀OF฀PERFORMANCE฀IN฀
THE฀CONTRACT�฀)N฀ORDER฀TO฀AFFORD฀THE฀WEAKER฀PARTY฀DUE฀JUDICIAL฀PROTECTION�฀
THE฀REGULATION฀CONTAINS฀JURISDICTION฀RULES฀DESIGNED฀TO฀ENSURE฀THAT฀PROCEED

INGS฀ ARE฀PREFERABLY฀ CONDUCTED฀ IN฀ COURTS฀ READILY฀ ACCESSIBLE฀ TO฀ THAT฀ PARTY�฀
4HE฀MATTERS฀CONCERNED฀ARE฀INSURANCE฀CONTRACTS�฀CONSUMER฀CONTRACTS฀AND฀
INDIVIDUAL฀EMPLOYMENT฀CONTRACTS�

��	฀ 3EE฀THE฀JUDGMENT฀OF฀THE฀#OURT฀
OF฀*USTICE฀OF฀��฀.OVEMBER฀����฀IN฀

#ASE฀�����฀-INES฀DES฀POTASSE฀
D�!LSACE฀V฀"IER฀;����=฀%#2฀�����

��	฀ 3EE฀THE฀JUDGMENTS฀OF฀THE฀#OURT฀
OF฀*USTICE฀OF฀��฀*ANUARY฀����฀IN฀
#ASE฀#
������฀$UMEZ฀;����=฀

%#2฀)
��฀AND฀OF฀��฀3EPTEMBER฀
����฀IN฀#ASE฀#
������฀-ARINARI฀

;����=฀%#2฀)
�����
��	฀ 3EE฀THE฀JUDGMENT฀OF฀THE฀#OURT฀
OF฀*USTICE฀OF฀�฀-ARCH฀����฀IN฀#ASE฀

#
�����฀3HEVILL฀;����=฀
%#2฀)
����
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��฀ )N฀THE฀CASE฀OF฀INSURANCE�฀CONFERRAL฀OF฀JURISDICTION฀ON฀COURTS฀MORE฀ACCESSI

BLE฀TO฀THE฀INSURED฀IS฀ACHIEVED฀BY฀ENABLING฀THE฀PLAINTIFF฀�POLICYHOLDER�฀IN

SURED฀OR฀BENElCIARY	฀TO฀BRING฀PROCEEDINGS฀IN฀THE฀COURTS฀FOR฀HIS฀OWN฀DOMI

CILE฀AS฀AN฀ALTERNATIVE฀TO฀THE฀DEFENDANT
RELATED฀GENERAL฀FORUM�฀!N฀INSURER฀
WHO฀IS฀NOT฀DOMICILED฀IN฀A฀-EMBER฀3TATE฀BUT฀HAS฀A฀BRANCH฀OR฀OTHER฀PLACE฀OF฀
BUSINESS฀IN฀A฀-EMBER฀3TATE฀IS฀DEEMED�฀FOR฀DISPUTES฀ARISING฀OUT฀OF฀ITS฀OP

ERATIONS�฀TO฀BE฀DOMICILED฀IN฀THAT฀-EMBER฀3TATE฀�!RTICLE฀�	�฀)N฀THE฀CASE฀OF฀
LIABILITY฀ INSURANCE฀OR฀ INSURANCE฀OF฀ IMMOVABLE฀PROPERTY�฀THE฀INSURER฀MAY฀
ALSO฀BE฀SUED฀IN฀THE฀COURTS฀OF฀THE฀PLACE฀WHERE฀THE฀HARMFUL฀EVENT฀OCCURRED�฀
4HE฀ INSURER�฀ ON฀ THE฀OTHER฀HAND�฀MAY฀ONLY฀HAVE฀ RECOURSE฀ TO฀ THE฀ GENERAL฀
FORUM฀AND฀MUST฀BRING฀PROCEEDINGS฀ IN฀ THE฀COURTS฀OF฀ THE฀DOMICILE฀OF฀ THE฀
POLICYHOLDER�฀INSURED฀OR฀BENElCIARY�

��฀ 4HE฀SAME฀OPTION฀OF฀SUBMITTING฀A฀DISPUTE฀TO฀THE฀COURTS฀OF฀THEIR฀OWN฀DOMI

CILE฀AS฀AN฀ALTERNATIVE฀TO฀THE฀DEFENDANT
RELATED฀FORUM฀IS฀AVAILABLE฀TO฀CON

SUMERS�฀ WHO฀ MAY฀ THEMSELVES�฀ HOWEVER�฀ AS฀ A฀ RULE฀ BE฀ SUED฀ BY฀ THE฀ OTHER฀
PARTY฀ONLY฀IN฀THE฀COURTS฀OF฀THE฀3TATE฀IN฀WHICH฀THEY฀ARE฀DOMICILED�฀)T฀SHOULD฀
BE฀POINTED฀OUT฀THAT฀SUCH฀PROTECTION฀APPLIES฀ONLY฀WHERE฀THE฀PARTY฀CONTRACT

ING฀WITH฀A฀CONSUMER฀PURSUES฀COMMERCIAL฀OR฀PROFESSIONAL฀ACTIVITIES฀IN฀THE฀
-EMBER฀3TATE฀OF฀THE฀CONSUMER�S฀DOMICILE฀OR฀DIRECTS฀SUCH฀ACTIVITIES฀TO฀THAT฀
3TATE฀@BY฀ANY฀MEANS��฀THIS฀PROVISION฀IS฀DESIGNED฀TO฀INCLUDE฀ELECTRONIC฀COM

MERCE�฀PROVIDED฀ACTIVITIES฀ARE฀SPECIlCALLY฀DIRECTED฀AT฀THE฀3TATE฀IN฀WHICH฀THE฀
CONSUMER฀IS฀DOMICILED�

��฀ )N฀THE฀CASE฀OF฀EMPLOYMENT฀CONTRACTS�฀TOO�฀WHILE฀THE฀EMPLOYER฀MAY฀ONLY฀
AVAIL฀HIMSELF฀OF฀ THE฀GENERAL฀ FORUM฀OF฀ THE฀DEFENDANT�S฀DOMICILE�฀ THE฀EM

PLOYEE฀HAS฀A฀CHOICE฀BETWEEN฀THAT฀FORUM฀AND฀ONE฀CLOSER฀TO฀HIM�฀ALTHOUGH฀
THIS฀IS฀NOT฀THAT฀OF฀HIS฀DOMICILE฀BUT฀THAT฀OF฀THE฀PLACE฀WHERE฀HE฀HABITUALLY฀
CARRIES฀OUT฀OR฀CARRIED฀OUT฀HIS฀WORK฀OR�฀FOR฀WORK฀CARRIED฀OUT฀IN฀MORE฀THAN฀
ONE฀COUNTRY�฀THAT฀OF฀THE฀PLACE฀WHERE฀THE฀BUSINESS฀WHICH฀ENGAGED฀HIM฀IS฀OR฀
WAS฀SITUATED�

��฀ 4HE฀WEAKER฀PARTIES฀IN฀QUESTION฀ARE฀ALSO฀PROTECTED฀FROM฀THE฀DANGER฀OF฀HAVING฀
A฀DEVIATING฀ JURISDICTION฀ AGREEMENT฀ FOISTED฀UPON฀ THEM฀BY฀ THE฀ OTHER฀PARTY฀
WHEN฀CONCLUDING฀THE฀CONTRACT�฀3UCH฀AN฀AGREEMENT฀IS฀VALID฀ONLY฀IF฀IT฀IS฀EN

TERED฀INTO฀AFTER฀THE฀DISPUTE฀HAS฀ARISEN�฀IF฀IT฀ALLOWS฀THE฀WEAKER฀PARTIES฀ACCESS฀
TO฀FURTHER฀FORUMS฀BESIDES฀THOSE฀SPECIlED฀BY฀THE฀REGULATION฀OR�฀FOR฀INSURANCE฀
POLICYHOLDERS฀AND฀CONSUMERS�฀IF฀IT฀CONFERS฀JURISDICTION฀ON฀THE฀COURTS฀OF฀THE฀
3TATE฀IN฀WHICH฀BOTH฀PARTIES฀ARE฀DOMICILED฀OR฀HABITUALLY฀RESIDENT�

��฀ 0ROROGATION฀OF฀JURISDICTION

��฀ 3UBJECT฀TO฀THE฀LIMITS฀REFERRED฀TO฀ABOVE�฀THE฀"RUSSELS฀)฀2EGULATION฀ALLOWS฀THE฀
PARTIES฀EXTENSIVE฀SCOPE฀TO฀DECIDE฀FOR฀THEMSELVES฀ON฀INTERNATIONAL฀JURISDIC
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TION�฀4HAT฀SCOPE�฀LAID฀DOWN฀IN฀!RTICLE฀��฀OF฀THE฀REGULATION�฀ENABLING฀THE฀
PARTIES�฀ONE฀OR฀MORE฀OF฀THEM฀DOMICILED฀IN฀A฀-EMBER฀3TATE�฀TO฀DESIGNATE฀A฀
-EMBER฀3TATE�S฀ COURTS฀ TO฀WHICH฀ TO฀ SUBMIT฀ ANY฀ FUTURE฀DISPUTES฀BETWEEN฀
THEM�฀STEMS฀FROM฀A฀GRADUAL฀PROCESS฀OF฀LEGISLATIVE฀DEVELOPMENT�฀7HILE฀THE฀
"RUSSELS฀ )฀#ONVENTION฀ORIGINALLY฀ RECOGNISED฀ A฀ JURISDICTION฀ AGREEMENT฀ AS฀
VALID฀IN฀FORM฀ONLY฀IF฀IN฀WRITING฀OR฀EVIDENCED฀IN฀WRITING�฀THE฀����฀!CCES

SION฀#ONVENTION฀ADDED฀THE฀POSSIBILITY฀OF฀THE฀AGREEMENT฀BEING฀IN฀A฀FORM฀
ACCORDING฀WITH฀AN฀INTERNATIONAL฀TRADE฀USAGE฀OF฀WHICH฀THE฀PARTIES฀WERE฀OR฀
OUGHT฀TO฀HAVE฀BEEN฀AWARE฀AND฀WHICH฀IS฀WIDELY฀KNOWN฀TO฀AND฀REGULARLY฀OB

SERVED฀BY฀PARTIES฀TO฀SUCH฀CONTRACTS฀IN฀THE฀PARTICULAR฀TRADE฀CONCERNED�฀4O฀
THOSE฀CASES฀OF฀VALID฀JURISDICTION฀AGREEMENTS�฀THE฀����฀!CCESSION฀#ONVEN

TION฀THEN฀ADDED฀THE฀POSSIBILITY฀OF฀THE฀AGREEMENT฀BEING฀IN฀A฀FORM฀ACCORDING฀
WITH฀ PRACTICES฀ WHICH฀ THE฀ PARTIES฀ HAVE฀ ESTABLISHED฀ BETWEEN฀ THEMSELVES�฀
THEREBY฀FURTHER฀DEPARTING฀FROM฀THE฀ORIGINAL฀RESTRICTIVE฀WORDING฀��	�฀4AKING฀
ON฀BOARD฀THE฀LATEST฀CONVENTION฀WORDING฀AND฀THUS฀CONlRMING฀THE฀TENDENCY฀
TO฀FAVOUR฀VALIDITY฀OF฀SUCH฀AN฀AGREEMENT�฀THE฀REGULATION฀ALSO�฀lRSTLY�฀MADE฀
IT฀ CLEAR฀ THAT฀ ANY฀ COMMUNICATION฀ BY฀ ELECTRONIC฀ MEANS฀ WHICH฀ PROVIDES฀ A฀
DURABLE฀RECORD฀OF฀THE฀JURISDICTION฀AGREEMENT฀IS฀DEEMED฀EQUIVALENT฀TO฀WRIT

ING฀AND�฀SECONDLY�฀RELAXED฀THE฀PROVISION฀CONFERRING฀EXCLUSIVE฀JURISDICTION฀
ON฀THE฀COURTS฀DESIGNATED�฀BY฀STIPULATING฀THAT฀JURISDICTION฀IS฀EXCLUSIVE฀UN

LESS฀ THE฀ PARTIES฀ HAVE฀ AGREED฀ OTHERWISE�฀ 4HIS฀ BRINGS฀ GREATER฀ mEXIBILITY฀ TO฀
JURISDICTION฀AGREEMENTS�฀MAKING฀THEM฀A฀WORKING฀TOOL฀MORE฀RESPONSIVE฀TO฀
THE฀NEEDS฀OF฀INTERNATIONAL฀TRADE�฀IN฀WHICH฀PARTIES�฀SELF
DETERMINATION฀HAS฀A฀
KEY฀PART฀TO฀PLAY�

��฀ !PART฀ FROM฀ AGREEMENT฀ BETWEEN฀ THE฀ PARTIES�฀ PROROGATION฀ OF฀ JURISDICTION฀
MAY฀ALSO฀ARISE฀FROM฀TACIT฀ACCEPTANCE฀OF฀A฀COURT�฀IF฀THE฀DEFENDANT฀ENTERS฀AN฀
APPEARANCE�฀WITHOUT฀CONTESTING฀THE฀JURISDICTION฀OF฀THE฀COURT฀SEISED�฀IN฀HIS฀
lRST฀DEFENCE฀��	�฀3INCE฀THIS฀IS฀PROROGATION฀AFTER฀A฀DISPUTE฀HAS฀ARISEN�฀IT฀ALSO�฀
UNLIKE฀THAT฀UNDER฀A฀JURISDICTION฀AGREEMENT�฀APPLIES฀AS฀AN฀EXCEPTION฀TO฀PRO

TECTIVE฀JURISDICTION�฀BEING฀BARRED฀ONLY฀BY฀EXCLUSIVE฀JURISDICTION�

��฀ %XCLUSIVE฀JURISDICTION

!S฀MENTIONED฀EARLIER�฀THE฀SET฀OF฀RULES฀BY฀WHICH฀THE฀REGULATION฀DIRECTLY฀GOVERNS฀
JURISDICTION฀ALSO฀INCLUDES฀SOME฀BASES฀FOR฀EXCLUSIVE฀JURISDICTION�฀TO฀APPLY฀IN฀ALL฀
CASES�฀EVEN฀WHERE฀THE฀DEFENDANT฀IS฀DOMICILED฀IN฀A฀NON
%5฀3TATE�฀4HOSE฀JURIS

DICTION฀BASES฀ARE฀ LAID฀DOWN฀IN฀ADDITION฀TO฀ JURISDICTION฀UNDER฀A฀PROROGATION฀
AGREEMENT฀BETWEEN฀THE฀PARTIES�฀IN฀SO฀FAR฀AS฀SUCH฀JURISDICTION฀IS฀EXCLUSIVE�฀)N฀
PARTICULAR�฀THEY฀INVOLVE฀PROCEEDINGS฀PRINCIPALLY฀� �	฀CONCERNED฀WITH฀RIGHTS฀IN฀
REM฀IN฀IMMOVABLE฀PROPERTY฀OR฀LONG
TERM฀TENANCIES฀OF฀IMMOVABLE฀PROPERTY�฀FOR฀
WHICH฀JURISDICTION฀LIES฀WITH฀THE฀COURTS฀OF฀THE฀-EMBER฀3TATE฀IN฀WHICH฀THE฀PROP

ERTY฀IS฀SITUATED�฀WITH฀VALID฀CONSTITUTION฀OR฀DISSOLUTION฀OF฀COMPANIES฀OR฀OTHER฀
LEGAL฀PERSONS�฀FOR฀WHICH฀THEIR฀SEAT฀��	฀IS฀THE฀POINT฀OF฀REFERENCE�฀WITH฀ENTRIES฀IN฀

��	฀ 4HE฀PROVISION฀WAS฀TAKEN฀FROM฀
THE฀����฀,UGANO฀#ONVENTION�

��	฀ 4HE฀#OURT฀OF฀*USTICE฀HAS฀MADE฀
IT฀CLEAR฀THAT฀LODGING฀AN฀OBJECTION฀TO฀

JURISDICTION฀ALONG฀WITH฀A฀DEFENCE฀
ON฀THE฀SUBSTANCE฀OF฀THE฀CASE�฀AS฀
REQUIRED฀UNDER฀SOME฀COUNTRIES�฀

NATIONAL฀LAW�฀DOES฀NOT฀ENTAIL฀
ACCEPTANCE฀OF฀JURISDICTION�฀SEE฀THE฀

JUDGMENT฀OF฀��฀*UNE฀����฀IN฀
#ASE฀������฀%LEFANTEN฀3CHUH฀

;����=฀%#2฀�����
��	฀ 5NDER฀!RTICLE฀��฀OF฀THE฀

REGULATION�฀REQUIRING฀A฀COURT฀TO฀
DECLINE฀JURISDICTION�฀OF฀ITS฀OWN฀

MOTION�฀ONLY฀IF฀SEISED฀OF฀A฀CLAIM฀
PRINCIPALLY฀CONCERNED฀WITH฀A฀

MATTER฀FOR฀WHICH฀EXCLUSIVE฀
JURISDICTION฀LIES฀ELSEWHERE�

��	฀ )T฀SHOULD฀BE฀NOTED฀THAT฀THE฀
REGULATION฀STIPULATES฀THAT�฀IN฀

DETERMINING฀THE฀SEAT�฀THE฀COURT฀IS฀
TO฀APPLY฀ITS฀RULES฀OF฀PRIVATE฀

INTERNATIONAL฀LAW�฀AN฀ARRANGEMENT฀
DEVIATING฀FROM฀THAT฀APPLICABLE฀
GENERALLY฀UNDER฀!RTICLE฀��฀IN฀
DETERMINING฀DOMICILE฀FOR฀THE฀

PURPOSES฀OF฀!RTICLE฀��
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PUBLIC฀REGISTERS฀AND฀REGISTRATION฀OR฀VALIDITY฀OF฀PATENTS�฀FOR฀WHICH฀JURISDICTION฀
LIES฀WITH฀THE฀COURTS฀IN฀THE฀3TATE฀OF฀REGISTRATION�฀AND฀WITH฀ENFORCEMENT฀OF฀JUDG

MENTS�฀WHICH฀COMES฀WITHIN฀THE฀JURISDICTION฀OF฀THE฀COURTS฀IN฀THE฀3TATE฀OF฀EN

FORCEMENT�฀4HE฀EXCLUSIVE฀NATURE฀OF฀ THOSE฀ JURISDICTION฀ RULES฀ IS฀WARRANTED฀ON฀
ACCOUNT฀OF฀ THE฀DISPUTE�S฀PARTICULARLY฀CLOSE฀ LINK฀WITH฀A฀-EMBER฀3TATE�฀WHILE฀
LEAVING฀OPEN฀THE฀QUESTION฀OF฀WHETHER฀SUCH฀EXCLUSIVE฀JURISDICTION฀ALSO฀HAS฀THE฀
EFFECT฀OF฀ESTABLISHING฀THAT฀THE฀COURT฀SEISED฀DOES฀NOT฀HAVE฀JURISDICTION฀WHEN฀THE฀
LINK฀SPECIlED฀IS฀WITH฀A฀THIRD฀3TATE฀��	�

��฀ *URISDICTION฀TO฀GRANT฀INTERIM฀RELIEF

4HE฀JURISDICTION฀CRITERIA฀LAID฀DOWN฀IN฀THE฀REGULATION฀COME฀INTO฀PLAY฀AS฀REGARDS฀
INTERIM฀RELIEF�฀TOO�฀IN฀THAT฀THE฀COURTS฀WITH฀JURISDICTION฀AS฀TO฀THE฀SUBSTANCE฀OF฀
THE฀MATTER฀ ALSO฀HAVE฀ JURISDICTION฀ TO฀ORDER฀PROVISIONAL�฀ INCLUDING฀PROTECTIVE�฀
MEASURES�฀5NDER฀!RTICLE฀���฀HOWEVER�฀IN฀ADDITION฀TO฀THE฀COURTS฀WITH฀JURISDIC

TION฀AS฀TO฀THE฀SUBSTANCE�฀JURISDICTION฀MAY฀ALSO฀BE฀AVAILABLE฀UNDER฀THE฀LAW฀OF฀
ANY฀-EMBER฀3TATE฀TO฀WHOSE฀COURTS฀A฀MEASURE฀IS฀APPLIED฀FOR�฀EVEN฀IF฀ANOTHER฀
-EMBER฀3TATE�S฀COURTS฀HAVE฀JURISDICTION฀AS฀TO฀THE฀SUBSTANCE�฀4HE฀REFERENCE฀TO฀
-EMBER฀3TATES�฀NATIONAL฀ LAW฀ IS฀GENERAL฀ IN฀ SCOPE�฀BUT฀PRESUPPOSES฀AN฀ACTUAL฀
LINK฀BETWEEN฀MEASURES฀APPLIED฀FOR฀AND฀TERRITORIAL฀JURISDICTION฀OF฀THE฀3TATE฀AP

PLIED฀TO฀� �	�฀SO฀THAT฀JURISDICTION฀IN฀ESSENCE฀LIES฀WITH฀THE฀COURTS฀IN฀THE฀3TATE฀OF฀
LOCATION฀OF฀THE฀PROPERTY฀ON฀WHICH฀A฀PROTECTIVE฀MEASURE฀IS฀TO฀BE฀IMPOSED�

��฀ #OORDINATION฀OF฀JURISDICTION

��฀ 4HE฀AVAILABILITY฀OF฀ALTERNATIVE฀ FORUMS฀ FOR฀MANY฀DISPUTES฀COVERED฀BY฀ THE฀
REGULATION฀MEANS฀THAT฀PROCEEDINGS฀ON฀THE฀SAME฀CLAIM฀MAY฀BE฀BROUGHT฀AND฀
CONDUCTED฀ CONCURRENTLY฀ IN฀ COURTS฀ IN฀DIFFERENT฀-EMBER฀ 3TATES�฀WITH฀ THE฀
RISK฀THAT฀THOSE฀COURTS฀ARRIVE฀AT฀MUTUALLY฀INCOMPATIBLE฀JUDGMENTS�฀0ROPER฀
ADMINISTRATION฀OF฀ JUSTICE฀ REQUIRES฀ THAT฀ THAT฀ RISK฀BE฀KEPT฀ TO฀A฀MINIMUM�฀
WITH฀THE฀AVOIDANCE�฀AS฀FAR฀AS฀POSSIBLE�฀OF฀CONCURRENT฀PROCEEDINGS฀CONDUCT

ED฀IN฀PARALLEL฀IN฀DIFFERENT฀-EMBER฀3TATES�฀)N฀TRYING฀TO฀lND฀A฀CLEAR�฀EFFECTIVE฀
WAY฀OF฀RESOLVING฀CASES฀OF฀LIS฀PENDENS฀OR฀RELATED฀ACTIONS�฀THE฀DRAFTSMEN฀OF฀THE฀
REGULATION�฀AS฀OF฀THE฀CONVENTION฀BEFORE฀IT�฀WERE฀FACED฀WITH฀CONSIDERABLE฀DIF

FERENCES฀ BETWEEN฀NATIONAL฀ LEGAL฀ SYSTEMS�฀ BEGINNING฀WITH฀ SOME฀-EMBER฀
3TATES�฀ ARRANGEMENT฀ WHEREBY฀ PROCEEDINGS฀ ALREADY฀ PENDING฀ TAKE฀ PRECE

DENCE฀AND฀OTHERS�฀APPLICATION฀OF฀THE฀FORUM฀NON฀CONVENIENS฀APPROACH�฀%VEN฀
WITH฀THE฀LATTER฀APPROACH฀GENERALLY฀RULED฀OUT฀AND฀WITH฀IT฀STIPULATED฀THAT฀IN฀
LIS฀PENDENS฀CASES฀ANY฀COURT฀OTHER฀THAN฀THE฀COURT฀lRST฀SEISED฀MUST฀DECLINE฀
JURISDICTION฀IN฀FAVOUR฀OF฀THE฀COURT฀lRST฀SEISED�฀WHERE฀THAT฀COURT�S฀JURISDIC

TION฀IS฀ESTABLISHED�฀THERE฀REMAINED฀FUNDAMENTAL฀DIFFERENCES฀AS฀TO฀THE฀TIME฀
AT฀WHICH฀PROCEEDINGS฀BECOME฀PENDING�฀SINCE฀SOME฀SYSTEMS฀MAKE฀REFERENCE฀

��	฀ 4HE฀ISSUE฀RAISED�฀OF฀WHETHER฀
EXCLUSIVE฀JURISDICTION฀RULES฀HAVE฀
WHAT฀HAS฀BEEN฀TERMED฀A฀@REmEX฀
EFFECT��฀HAS฀NOT฀BEEN฀lNALLY฀SETTLED฀
IN฀LEGAL฀SCHOLARSHIP฀OR฀IN฀CASE
LAW�฀
ALTHOUGH฀IT฀HAS฀PREVIOUSLY฀BEEN฀
RESOLVED฀IN฀THE฀NEGATIVE฀FOR฀THE฀
"RUSSELS฀)฀AND฀,UGANO฀
#ONVENTIONS�฀SEE฀(�฀'AUDEMET

4ALLON�฀#OMP£TENCE฀ET฀EX£CUTION฀DES฀
JUGEMENTS฀EN฀%UROPE฀�CITED฀ABOVE	�฀
PP�฀��฀ET฀SEQ�
��	฀ /N฀THIS฀POINT�฀SEE฀THE฀
JUDGMENT฀OF฀THE฀#OURT฀OF฀*USTICE฀OF฀
��฀.OVEMBER฀����฀
IN฀#ASE฀#
������฀6AN฀5DEN฀
;����=฀%#2฀)
�����
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TO฀THE฀LODGING฀OF฀THE฀DOCUMENT฀INSTITUTING฀PROCEEDINGS฀WITH฀THE฀COURT฀AND฀
OTHERS฀TO฀ITS฀SERVICE฀ON฀THE฀DEFENDANT�฀4HE฀INADEQUACY฀OF฀REFERRING฀TO฀THE฀
NATIONAL฀LAW฀OF฀EACH฀OF฀THE฀3TATES฀CONCERNED�฀AS฀SUGGESTED฀BY฀THE฀#OURT฀OF฀
*USTICE฀ ��	�฀ AS฀ A฀ SATISFACTORY฀ WAY฀ OF฀ RESOLVING฀ THE฀ PROBLEM฀ PROMPTED฀
ATTEMPTS฀ TO฀ARRIVE฀AT฀ SEPARATE฀DElNITIONS�฀ALBEIT฀BASED฀ON฀A฀COMPROMISE฀
BETWEEN฀ -EMBER฀ 3TATES�฀ SYSTEMS�฀ 5NDER฀ !RTICLE฀ ��฀ OF฀ THE฀ REGULATION�฀
THEREFORE�฀IF฀PROCEEDINGS฀BECOME฀PENDING฀UPON฀LODGING฀OF฀THE฀DOCUMENT฀
INSTITUTING฀ THEM฀WITH฀ A฀ COURT�฀ THE฀ COURT฀ IS฀ DEEMED฀ TO฀BE฀ SEISED฀ AT฀ THAT฀
TIME�฀PROVIDED฀THE฀PLAINTIFF฀HAS฀NOT฀SUBSEQUENTLY฀FAILED฀TO฀TAKE฀ALL฀NECES

SARY฀ STEPS฀ FOR฀ SERVICE฀ON฀ THE฀DEFENDANT�฀ IF฀PROCEEDINGS฀BECOME฀PENDING฀
UPON฀SERVICE฀ON฀THE฀DEFENDANT�฀ON฀THE฀OTHER฀HAND�฀THE฀COURT฀IS฀DEEMED฀TO฀
BE฀SEISED฀WHEN฀THE฀DOCUMENT฀INSTITUTING฀THEM฀IS฀RECEIVED฀BY฀THE฀AUTHORITY฀
RESPONSIBLE฀FOR฀SERVICE�฀PROVIDED฀THE฀PLAINTIFF฀HAS฀NOT฀SUBSEQUENTLY฀FAILED฀
TO฀TAKE฀ALL฀NECESSARY฀STEPS฀TO฀HAVE฀THE฀DOCUMENT฀LODGED฀WITH฀THE฀COURT�฀&OR฀
ALL฀ITS฀APPARENT฀COMPLEXITY�฀THIS฀ARRANGEMENT฀IS฀DESIGNED฀TO฀REDUCE฀THE฀PO

TENTIAL฀ADVANTAGE฀TO฀EITHER฀PARTY฀OF฀REFERRING฀TO฀NATIONAL฀SYSTEMS�฀WHILE฀STILL฀
CONFERRING฀JURISDICTION฀ON฀THE฀COURT฀lRST฀SEISED�

��฀ 3OME฀mEXIBILITY฀IS฀ADVISABLE�฀HOWEVER�฀IN฀THE฀CASE฀OF฀RELATED฀ACTIONS�฀(ERE�฀
ANY฀COURT฀OTHER฀THAN฀THE฀COURT฀lRST฀SEISED฀IS฀MERELY฀GIVEN฀THE฀OPTION฀OF฀
STAYING฀PROCEEDINGS�฀BUT฀NOT฀REQUIRED฀TO฀DO฀SO�฀4HAT฀OTHER฀COURT฀MAY฀ALSO฀
DECLINE฀ JURISDICTION�฀ UPON฀ APPLICATION฀ BY฀ EITHER฀ PARTY�฀ IF฀ THE฀ COURT฀ lRST฀
SEISED฀HAS฀JURISDICTION฀OVER฀THE฀ACTIONS฀IN฀QUESTION฀AND฀ITS฀LAW฀ALLOWS฀THEIR฀
CONSOLIDATION�฀7ITHOUT฀BRINGING฀ THE฀ GREATER฀mEXIBILITY฀ THAT฀ REFERENCE฀ TO฀
THE฀FORUM฀NON฀CONVENIENS฀PRINCIPLE฀WOULD�฀THE฀COORDINATION฀PROVIDED฀FOR฀IS฀
NEVERTHELESS฀BASED฀ON฀CAREFUL฀CONSIDERATION฀BY฀COURTS฀OTHER฀THAN฀THE฀COURT฀
lRST฀SEISED฀��	�

��฀ 7HILE฀THE฀RULES฀GOVERNING฀JURISDICTION฀MADE฀THE฀"RUSSELS฀)฀#ONVENTION�฀AS฀
THEY฀NOW฀MAKE฀ THE฀ REGULATION�฀ THE฀lRST฀GENERAL฀ INSTRUMENT฀ TO฀DEAL฀WITH฀
THIS�฀#HAPTER฀ )))฀OF฀ THE฀ REGULATION�฀ CONCERNING฀ RECOGNITION฀AND฀ENFORCE

MENT฀OF฀JUDGMENTS�฀IS฀NO฀LESS฀OF฀A฀NEW฀DEPARTURE฀IN฀COMPARISON฀WITH฀PREVI

OUS฀INSTRUMENTS�฀)T�฀TOO�฀STEMS฀FROM฀DEVELOPMENTS฀IN฀THE฀CONVENTION฀PROVI

SIONS�฀WHICH฀IT฀FURTHER฀BUILDS฀UPON฀WITH฀THE฀AIM฀OF฀INCREASINGLY฀EASY�฀AUTO

MATIC฀GIVING฀OF฀EFFECT฀TO฀JUDGMENTS฀HANDED฀DOWN฀IN฀OTHER฀-EMBER฀3TATES�

��฀ ,IKE฀THE฀CONVENTION฀BEFORE฀IT�฀THE฀REGULATION฀lRST฀OF฀ALL฀ALLOWS฀FOR฀RECOGNI

TION฀IN฀-EMBER฀3TATES฀OF฀ALL฀JUDGMENTS฀GIVEN฀BY฀COURTS฀IN฀OTHER฀-EMBER฀

��	฀ *UDGMENT฀OF฀THE฀#OURT฀OF฀
*USTICE฀OF฀�฀*UNE฀����฀

IN฀#ASE฀������฀:ELGER฀V฀3ALINITRI฀
;����=฀%#2฀�����฀SEE�฀HOWEVER�฀

THE฀SUBSEQUENT฀JUDGMENT฀OF฀
�฀$ECEMBER฀����฀IN฀#ASE฀������฀

'UBISCH฀V฀#OLOMBO฀;����=฀
%#2฀฀�����฀IN฀WHICH฀THE฀#OURT฀

MADE฀IT฀CLEAR฀THAT฀THE฀REFERENCE฀TO฀
NATIONAL฀LAW฀RELATES฀ONLY฀TO฀THE฀

TIME฀AT฀WHICH฀PROCEEDINGS฀BECOME฀
PENDING฀AND฀THAT�฀AS฀REGARDS฀ITS฀

ESSENTIAL฀COMPONENTS�฀LIS฀PENDENS฀IS฀
TO฀BE฀REGARDED฀AS฀SEPARATELY฀

DElNED�
��	฀ 7ITH฀THIS฀IN฀MIND�฀IT฀MIGHT฀BE฀

ASKED฀WHETHER฀IT฀WOULD฀NOT฀BE฀
WORTH฀BRINGING฀ABOUT฀CLOSER฀

COORDINATION฀BY฀ALSO฀ATTACHING฀
SIGNIlCANCE฀TO฀CONSIDERATION฀BY฀THE฀

COURT฀lRST฀SEISED�฀WITH฀A฀VIEW฀TO฀A฀
POSSIBLE฀TRANSFER฀OF฀PROCEEDINGS฀TO฀

ANOTHER฀COURT฀SEISED�
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3TATES฀WITHIN฀ITS฀SCOPE฀AS฀TO฀SUBJECT฀MATTER�฀REGARDLESS฀OF฀WHAT฀JUDGMENTS฀
ARE฀CALLED฀AND฀OF฀THE฀lNAL฀OR฀PROVISIONAL฀NATURE฀OF฀THEIR฀CONTENT�฀!RTICLE฀��฀
LEAVES฀NO฀ROOM฀FOR฀DOUBT฀ON฀THAT฀SCORE�฀NOR฀AS฀TO฀THE฀APPLICABILITY฀OF฀THE฀
REGULATION�S฀ PROVISIONS�฀ WHICH฀ DO฀ NOT฀ REQUIRE฀ ANY฀ CONSIDERATION฀ OF฀ THE฀
ORIGINAL฀COURT�S฀JURISDICTION�฀%VEN฀JUDGMENTS฀GIVEN฀ON฀THE฀BASIS฀OF฀JURISDIC

TION฀CRITERIA฀UNDER฀NATIONAL฀LAW�฀AS฀ONLY฀INDIRECTLY฀REFERRED฀TO฀IN฀!RTICLE฀�฀
OF฀THE฀REGULATION�฀IN฀THE฀CASE฀OF฀DEFENDANTS฀DOMICILED฀IN฀A฀THIRD฀3TATE�฀WILL฀
THEREFORE฀QUALIFY฀FOR฀FREE฀MOVEMENT฀IN฀OTHER฀-EMBER฀3TATES�

��฀ 4HE฀REGULATION฀CONTINUES฀TO฀DISTINGUISH฀BETWEEN฀RECOGNITION฀AND฀ENFORCE

MENT฀OF฀FOREIGN฀JUDGMENTS�฀2ECOGNITION฀IS฀AUTOMATIC�฀WITHOUT฀ANY฀SPECIAL฀
PROCEDURE฀UNLESS฀IN฀DISPUTE�฀UNDER฀THE฀PRINCIPLE฀OF฀MUTUAL฀TRUST฀BETWEEN฀
-EMBER฀ 3TATES�฀ JUDICIAL฀ SYSTEMS�฀ ONLY฀ FOR฀ ENFORCEMENT฀ IS฀ ANY฀ PROCEDURE฀
REQUIRED�฀ALBEIT฀A฀SIMPLIlED฀ONE�฀4HE฀DISTINCTION฀IS�฀OF฀COURSE�฀LIMITED฀IN฀
EFFECT�฀SINCE฀IT฀PRESUPPOSES฀AN฀UNDISPUTED฀FOREIGN฀JUDGMENT�฀BUT฀DOES฀HAVE฀
ITS฀SIGNIlCANCE฀IN฀COORDINATING฀-EMBER฀3TATES�฀JURISDICTION�฀!S฀POINTED฀OUT฀
BY฀THE฀#OURT฀OF฀*USTICE฀IN฀ONE฀OF฀ITS฀EARLIEST฀JUDGMENTS�฀THE฀AUTOMATIC฀RES฀
JUDICATA฀EFFECT฀ENTAILED฀BY฀RECOGNITION�฀UNDER฀!RTICLE฀���฀MEANS฀THAT฀ANY฀
FURTHER฀PROCEEDINGS฀INVOLVING฀THE฀SAME฀CAUSE฀OF฀ACTION฀ARE฀BARRED฀IN฀OTHER฀
-EMBER฀3TATES฀� �	�฀.OR฀IS฀THE฀SIGNIlCANCE฀OF฀THE฀INVOCABILITY฀OF฀RECOGNITION฀
AS฀AN฀INCIDENTAL฀ISSUE฀IN฀A฀COURT฀IN฀ANY฀-EMBER฀3TATE�฀EVEN฀ONE฀OTHER฀THAN฀
THAT฀HAVING฀JURISDICTION฀FOR฀ENFORCEMENT�฀TO฀BE฀UNDERESTIMATED�

��฀ 4HE฀ GROUNDS฀ FOR฀ NON
RECOGNITION฀ ARE฀ ALSO฀ FAIRLY฀ LIMITED฀ AND฀ HAVE฀ BEEN฀
FURTHER฀ REDUCED฀BY฀ THE฀ REGULATION�฀4HEY฀ CONCERN฀ A฀MANIFEST฀ CLASH฀WITH฀
PUBLIC฀POLICY฀IN฀THE฀-EMBER฀3TATE฀IN฀WHICH฀RECOGNITION฀IS฀SOUGHT�฀DEFEC

TIVE฀ SERVICE฀ OF฀ THE฀ DOCUMENT฀ INSTITUTING฀ PROCEEDINGS฀ ON฀ THE฀ DEFENDANT�฀
SUCH฀THAT฀HE฀WAS฀UNABLE฀TO฀ARRANGE฀FOR฀HIS฀DEFENCE�฀AND฀IRRECONCILABILITY฀OF฀
THE฀JUDGMENT฀WITH฀ANOTHER฀JUDGMENT฀GIVEN฀IN฀THE฀3TATE฀IN฀WHICH฀RECOGNI

TION฀IS฀SOUGHT�฀OR฀EVEN฀IN฀ANOTHER฀-EMBER฀3TATE฀OR฀A฀THIRD฀3TATE�฀PROVIDED฀
THAT฀JUDGMENT฀IS฀RECOGNISED฀IN฀THE฀3TATE฀IN฀WHICH฀RECOGNITION฀IS฀SOUGHT�฀
4HESE฀ CIRCUMSTANCES฀ SHOULD฀ ARISE฀ INCREASINGLY฀ RARELY�฀ BOTH฀ AS฀ LEGISLATIVE฀
HARMONISATION฀MAKES฀FOR฀GROWING฀UNIFORMITY฀OF฀PUBLIC฀POLICY฀WITHIN฀%U

ROPE�฀INCLUDING฀IN฀PROCEDURAL฀MATTERS�฀AND฀AS฀CONmICTING฀JUDGMENTS฀OUGHT฀
NORMALLY฀TO฀BE฀PREVENTED฀BY฀OPERATION฀OF฀THE฀RULES฀ON฀LIS฀PENDENS฀AND฀RE

LATED฀ACTIONS�

��฀ 4HE฀ONLY฀REAL฀OBSTACLE฀WHICH฀THE฀REGULATION฀STILL฀PLACES฀IN฀THE฀WAY฀OF฀RECOGNI

TION฀SEEMS฀RATHER฀TO฀BE฀THAT�฀WHILE฀REVIEW฀OF฀THE฀ORIGINAL฀COURT�S฀JURISDICTION฀
HAS฀GENERALLY฀BEEN฀DONE฀AWAY฀WITH�฀IT฀STILL฀STANDS฀IN฀CASES฀INVOLVING฀PROTEC

TIVE฀JURISDICTION฀IN฀RESPECT฀OF฀INSURANCE฀AND฀CONSUMER฀CONTRACTS฀OR฀EXCLUSIVE฀
JURISDICTION�฀2ETENTION฀OF฀REVIEW฀IS฀OF฀QUESTIONABLE฀VALUE฀AND฀SOMEWHAT฀AT฀
VARIANCE฀WITH฀THE฀REASONS฀FOR฀ELIMINATING฀REVIEW฀OF฀THE฀FOREIGN฀COURT�S฀JURIS

DICTION฀GENERALLY�฀ I�E�฀MUTUAL฀TRUST฀ IN฀THE฀ADMINISTRATION฀OF฀ JUSTICE�฀AS฀AS

SERTED฀IN฀THE฀REGULATION฀AND฀REmECTED฀IN฀THE฀PROCEDURAL฀SAFEGUARDS฀FOR฀DE


��	฀ *UDGMENT฀OF฀THE฀#OURT฀OF฀
*USTICE฀OF฀��฀.OVEMBER฀����฀IN฀
#ASE฀�����฀$E฀7OLF฀V฀#OX฀
;����=฀%#2฀�����
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FENDANTS฀ AND฀ THE฀ EXCLUSION฀ OF฀ ANY฀ REVIEW฀ AS฀ TO฀ THE฀ SUBSTANCE฀ OF฀ JUDG

MENTS฀��	�฀)T฀SHOULD฀ALSO฀BE฀POINTED฀OUT฀THAT฀THE฀REGULATION฀DOES฀NOT฀ALLOW฀
FOR฀REVIEW฀OF฀JURISDICTION฀IN฀THE฀CASE฀OF฀INDIVIDUAL฀EMPLOYMENT฀CONTRACTS�฀
SO฀AS฀NOT฀TO฀JEOPARDISE฀AN฀EMPLOYEE�S฀RIGHT฀TO฀SECURE฀RECOGNITION฀OF฀A฀JUDG

MENT฀IN฀HIS฀FAVOUR�฀OBTAINED฀IN฀ANOTHER฀-EMBER฀3TATE฀� �	�

��฀ 4HE฀REGULATION฀APPEARS฀EVEN฀MORE฀OF฀A฀NEW฀DEPARTURE฀AS฀REGARDS฀ENFORCE

MENT฀OF฀FOREIGN฀JUDGMENTS�฀7ITHOUT฀GOING฀SO฀FAR฀AS฀TO฀REMOVE฀THE฀NEED฀FOR฀
ANY฀PROCEDURE�฀THE฀DECLARATION฀OF฀ENFORCEABILITY฀INVOLVES฀A฀PROCEDURE฀FUR

THER฀SIMPLIlED฀FROM฀THAT฀UNDER฀THE฀"RUSSELS฀)฀#ONVENTION�฀SO฀AS฀TO฀BECOME฀
VIRTUALLY฀AUTOMATIC�฀WITH฀PURELY฀ FORMAL฀ SCRUTINY฀OF฀ THE฀DOCUMENTS฀PRO

DUCED฀BY฀THE฀PARTY฀APPLYING฀FOR฀ IT�฀4HESE฀ARE฀CONlNED฀TO฀A฀COPY฀OF฀ THE฀
JUDGMENT฀WHICH฀SATISlES฀THE฀CONDITIONS฀NECESSARY฀TO฀ESTABLISH฀ITS฀AUTHEN

TICITY฀AND฀A฀CERTIlCATE฀ISSUED�฀USING฀A฀FORM฀ANNEXED฀TO฀THE฀REGULATION฀��	�฀
BY฀THE฀COURT฀OR฀COMPETENT฀AUTHORITY฀IN฀THE฀3TATE฀IN฀WHICH฀THE฀JUDGMENT฀
WAS฀GIVEN�฀(AVING฀ASCERTAINED฀THAT฀THE฀DOCUMENTS฀ARE฀IN฀ORDER�฀THE฀COURT฀
DECLARES฀ THE฀ JUDGMENT฀ ENFORCEABLE�฀ UPON฀ APPLICATION฀ BY฀ ANY฀ INTERESTED฀
PARTY�฀WITHOUT฀CONSIDERING฀RECOGNITION฀REQUIREMENTS฀UNDER฀THE฀REGULATION�฀
IN฀THE฀ABSENCE฀OF฀THE฀PARTY฀AGAINST฀WHOM฀ENFORCEMENT฀IS฀SOUGHT�฀WHO฀IS฀
NOT฀ALLOWED฀TO฀MAKE฀ANY฀SUBMISSIONS฀AT฀THIS฀STAGE฀OF฀PROCEEDINGS�

��฀ /NLY฀ONCE฀THE฀DECLARATION฀OF฀ENFORCEABILITY฀HAS฀BEEN฀SERVED฀ON฀THE฀OTHER฀
PARTY฀MAY฀HE�฀WITHIN฀ONE฀MONTH฀��	�฀APPEAL฀AGAINST฀IT฀ON฀THE฀GROUNDS฀FOR฀
NON
RECOGNITION฀UNDER฀THE฀REGULATION฀��	�฀4HE฀COURT฀� � 	฀MUST฀GIVE฀ITS฀DECI

SION฀ WITHOUT฀ DELAY฀ ON฀ THAT฀ APPEAL�฀ WHICH฀ IS฀ DEALT฀ WITH฀ UNDER฀ THE฀ RULES฀
GOVERNING฀ADVERSARIAL฀PROCEDURE�฀4HE฀REGULATION฀THUS฀FOLLOWS฀THE฀PATTERN฀
OF฀THE฀SUMMARY฀PROCEDURE฀PREVIOUSLY฀LAID฀DOWN฀IN฀THE฀"RUSSELS฀)฀#ONVEN

TION�฀ WITH฀ THE฀ FURTHER฀ SIMPLIlCATION฀ THAT฀ SCRUTINY฀ AS฀ TO฀ RECOGNITION฀ RE

QUIREMENTS�฀PERFORMABLE฀BY฀THE฀COURT฀TWICE฀UNDER฀THE฀CONVENTION�฀lRST฀FOR฀
A฀DECLARATION฀OF฀ENFORCEABILITY฀AND฀THEN฀FOR฀AN฀APPEAL฀AGAINST฀ IT�฀ IS฀CON

lNED฀TO฀THE฀SECOND฀STAGE�฀IF฀THE฀PARTY฀AGAINST฀WHOM฀ENFORCEMENT฀IS฀SOUGHT฀
SO฀REQUESTS฀BY฀APPEALING�฀7HERE฀HE฀DOES฀NOT�฀THE฀FOREIGN฀JUDGMENT฀IS฀THUS฀
ENFORCED฀ WITHOUT฀ ANY฀ SCRUTINY฀ AS฀ TO฀ RECOGNITION฀ REQUIREMENTS฀ � �	�฀ 4HE฀
ELIMINATION฀OF฀SCRUTINY฀AT฀THE฀lRST฀STAGE฀THEREFORE฀HAS฀SIGNIlCANT฀IMPLICA

TIONS฀AND฀MAKES฀FOR฀AUTOMATIC฀GIVING฀OF฀EFFECT฀TO฀FOREIGN฀JUDGMENTS�

!S฀POINTED฀OUT฀AT฀THE฀BEGINNING฀OF฀THIS฀ACCOUNT฀OF฀IT�฀THE฀"RUSSELS฀)฀2EGULATION฀
REPRESENTS฀A฀KEY฀INSTRUMENT฀FOR฀THE฀ESTABLISHMENT฀OF฀A฀%UROPEAN฀JUDICIAL฀AREA�฀
.OT฀ONLY฀DOES฀IT฀COVER฀A฀WIDE฀RANGE฀OF฀CIVIL฀AND฀COMMERCIAL฀MATTERS�฀FOLLOWING฀
ON฀FROM฀THE฀"RUSSELS฀)฀#ONVENTION�฀BUT฀IT฀HAS฀BEEN฀ABLE฀TO฀DRAW฀ON฀THE฀EXPERI


��	฀ 3EE฀THE฀REGULATION�S฀��TH฀RECITAL�฀
4HE฀SAME฀REASONS฀FOR฀ELIMINATING฀

REVIEW฀OF฀JURISDICTION฀HAD฀
PREVIOUSLY฀BEEN฀ADDUCED฀IN฀THE฀

*ENARD฀REPORT฀�CITED฀ABOVE	�฀P�฀���
��	฀ 4HERE฀CAN�฀OF฀COURSE�฀BE฀NO฀

QUESTION฀OF฀ANY฀REVIEW฀AS฀TO฀THE฀
SUBSTANCE฀OF฀A฀FOREIGN฀JUDGMENT�฀
EVEN฀AS฀TO฀THE฀LAW฀APPLIED฀BY฀THE฀

ORIGINAL฀COURT�฀AS฀ALLOWED฀BY฀
!RTICLE฀����	฀OF฀THE฀"RUSSELS฀)฀

#ONVENTION�฀UNDER฀WHICH฀A฀
JUDGMENT฀WILL฀NOT฀BE฀RECOGNISED฀IF�฀

IN฀ORDER฀TO฀ARRIVE฀AT฀ITS฀JUDGMENT�฀
THE฀COURT฀IN฀THE฀3TATE฀IN฀WHICH฀THE฀
JUDGMENT฀WAS฀GIVEN฀HAS฀DECIDED฀A฀

PRELIMINARY฀QUESTION฀CONCERNING฀
THE฀STATUS฀OR฀LEGAL฀CAPACITY฀OF฀

NATURAL฀PERSONS�฀RIGHTS฀IN฀PROPERTY฀
ARISING฀OUT฀OF฀A฀MATRIMONIAL฀

RELATIONSHIP�฀WILLS฀OR฀SUCCESSION฀IN฀
A฀WAY฀THAT฀CONmICTS฀WITH฀THE฀RULES฀
OF฀PRIVATE฀INTERNATIONAL฀LAW฀OF฀THE฀

3TATE฀IN฀WHICH฀RECOGNITION฀IS฀
SOUGHT�฀UNLESS฀THE฀SAME฀RESULT฀

WOULD฀HAVE฀BEEN฀REACHED฀BY฀
APPLICATION฀OF฀THOSE฀RULES�฀4HE฀

OMISSION฀OF฀THAT฀PROVISION฀HAS฀TO฀
BE฀SEEN฀AS฀A฀WELCOME฀DEVELOPMENT�฀
ON฀ACCOUNT฀OF฀ITS฀SUBSTANTIVE฀REVIEW฀

IMPLICATIONS�฀)TS฀RETENTION฀IN฀THE฀
REGULATION฀WOULD�฀MOREOVER�฀IN฀PART฀

AT฀LEAST�฀RUN฀COUNTER฀TO฀THE฀COURSE฀
FOLLOWED฀IN฀THE฀"RUSSELS฀))฀

2EGULATION�฀WHICH฀MAKES฀NO฀
PROVISION฀FOR฀SUCH฀REVIEW�฀/N฀THIS฀

POINT�฀SEE฀(�฀'AUDEMET
4ALLON�฀
#OMP£TENCE฀ET฀EX£CUTION฀DES฀

JUGEMENTS฀EN฀%UROPE฀�CITED฀ABOVE	�฀
P�฀����

��	฀ !NNEX฀6�฀4HE฀FORM฀IS฀DESIGNED฀
TO฀SHOW฀AT฀A฀GLANCE฀THE฀MAIN฀

DETAILS฀OF฀THE฀JUDGMENT฀AND฀OF฀
SERVICE฀OF฀THE฀DOCUMENT฀INSTITUTING฀

PROCEEDINGS฀AT฀THE฀COURT฀IN฀THE฀
SOURCE฀-EMBER฀3TATE�

��	฀ 7ITHIN฀TWO฀MONTHS฀IF฀THE฀PARTY฀
AGAINST฀WHOM฀ENFORCEMENT฀IS฀
SOUGHT฀IS฀DOMICILED฀IN฀A฀3TATE฀
OTHER฀THAN฀THAT฀IN฀WHICH฀THE฀

DECLARATION฀OF฀ENFORCEABILITY฀WAS฀
ISSUED�

��	฀ 4HE฀PARTY฀APPLYING฀FOR฀A฀
DECLARATION฀OF฀ENFORCEABILITY฀OF฀A฀

FOREIGN฀JUDGMENT฀IS฀ALSO฀ENTITLED฀TO฀
APPEAL฀IF฀IT฀IS฀NOT฀GRANTED�

��	฀ 4HE฀COURT฀WITH฀JURISDICTION฀TO฀
HEAR฀THE฀APPEAL�฀LIKE฀THAT฀WITH฀
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ENCE฀BUILT฀UP฀OVER฀DECADES฀OF฀APPLYING฀THE฀CONVENTION�฀AS฀WITNESSED฀BY฀THOU

SANDS฀OF฀NATIONAL฀JUDGMENTS฀AND฀WELL฀OVER฀���฀INTERPRETATIVE฀RULINGS฀BY฀THE฀
#OURT฀OF฀ *USTICE�฀ TO฀COME฀UP฀WITH฀MORE฀ADVANCED฀WAYS฀OF฀ SIMPLIFYING฀ FOR

MALITIES฀AND฀PROCEDURES฀FOR฀JUDGMENTS฀GIVEN฀IN฀ONE฀-EMBER฀3TATE฀TO฀TRAVEL฀
AND฀TO฀TAKE฀EFFECT฀IN฀OTHER฀-EMBER฀3TATES�฀!VAILABILITY฀OF฀DIRECT฀JURISDICTION฀
RULES฀ AND฀ OF฀ ARRANGEMENTS฀ FOR฀ COORDINATING฀ JURISDICTION฀ OF฀ -EMBER฀ 3TATES�฀
COURTS฀PURSUANT฀ TO฀ THEM�฀ INCREASINGLY฀BASED฀ON฀COMMON฀DElNITIONS฀ RATHER฀
THAN฀ON฀-EMBER฀3TATES�฀NATIONAL฀LAW�฀BRINGS฀PROGRESSIVE฀HARMONISATION฀OF฀THE฀
EXERCISE฀OF฀CIVIL฀JURISDICTION฀IN฀-EMBER฀3TATES฀IN฀THE฀CASE฀OF฀DEFENDANTS฀DOMI

CILED฀ IN฀ OTHER฀ -EMBER฀ 3TATES�฀ TO฀ WHICH฀ MIGHT฀ BE฀ ADDED฀ MORE฀ HARMONISED฀
RULES฀ON฀THE฀EXERCISE฀OF฀JURISDICTION฀FOR฀DEFENDANTS฀DOMICILED฀IN฀NON
MEMBER฀
COUNTRIES�฀%VEN฀THOUGH฀NOT฀YET฀COMPLETE�฀GRADUAL฀ELIMINATION฀OF฀REVIEW฀OF฀THE฀
SOURCE฀-EMBER฀3TATE�S฀ JURISDICTION฀ IN฀OTHER฀-EMBER฀3TATES฀ IN฀WHICH฀ JUDG

MENTS฀ARE฀TO฀BE฀ENFORCED�฀AS฀WELL฀AS฀MORE฀GENERALLY฀OF฀ANY฀REQUIREMENTS฀FOR฀
RECOGNITION฀OF฀JUDGMENTS฀AND฀OF฀ANY฀PROCEDURAL฀FORMALITIES�฀FOLLOWS฀THE฀AP

PROACH฀ OF฀ MAKING฀ THE฀ SOURCE฀ 3TATE฀ RESPONSIBLE฀ FOR฀ ESTABLISHING฀ COMPLIANCE฀
WITH฀PRINCIPLES฀ LAID฀DOWN฀BY฀ LAW฀IN฀ ISSUING฀ JUDGMENTS฀AND฀OF฀HAVING฀THOSE฀
JUDGMENTS฀AUTOMATICALLY฀RECOGNISED฀IN฀OTHER฀3TATES฀� � 	�฀)NCORPORATION฀OF฀THE฀
REGULATION�S฀PROVISIONS฀INTO฀A฀FORTHCOMING฀REVISED฀VERSION฀OF฀THE฀,UGANO฀#ON

VENTION฀WITH฀CERTAIN฀THIRD฀3TATES�฀WHICH฀MIGHT฀BE฀JOINED฀BY฀OTHERS�฀INCLUDING฀
NON
%UROPEAN฀ONES฀� �	�฀IS฀IN฀ADDITION฀A฀PREREQUISITE฀IF�฀BESIDES฀HELPING฀TO฀ES

TABLISH฀A฀%UROPEAN฀JUDICIAL฀AREA�฀THOSE฀PROVISIONS฀ARE฀ALSO฀TO฀SERVE฀AS฀A฀POINT฀OF฀
REFERENCE฀IN฀REGULATING฀RELATIONS฀BETWEEN฀PERSONS฀DOMICILED฀IN฀THE฀%5฀AND฀IN฀
THIRD฀3TATES�

JURISDICTION฀TO฀ISSUE฀THE฀DECLARATION฀
OF฀ENFORCEABILITY�฀FOR฀EACH฀-EMBER฀
3TATE฀IS฀NOT฀NOW฀SPECIlED฀IN฀THE฀
BODY฀OF฀THE฀REGULATION�฀AS฀IT฀WAS฀IN฀
THE฀"RUSSELS฀)฀#ONVENTION�฀)N฀
ORDER฀TO฀OBVIATE฀THE฀NEED฀TO฀AMEND฀
THE฀REGULATION฀FOR฀FUTURE฀%UROPEAN฀
5NION฀ENLARGEMENTS�฀OR฀POSSIBLY฀IN฀
RESPONSE฀TO฀DIFFERENT฀INFORMATION฀
SUPPLIED฀BY฀-EMBER฀3TATES�฀THE฀
COURTS฀HAVING฀JURISDICTION฀ARE฀LISTED฀
IN฀ANNEXES฀TO฀THE฀REGULATION�฀THESE฀
CAN฀BE฀AMENDED฀BY฀THE฀
#OMMISSION฀ON฀THE฀BASIS฀OF฀
INFORMATION฀SUPPLIED฀BY฀THE฀
-EMBER฀3TATE฀CONCERNED�฀3EE฀
!NNEXES฀))�฀)))฀AND฀)6�
��	฀ /N฀THIS฀POINT�฀INCLUDING฀THE฀
PROCEDURE�S฀SIMILARITIES฀WITH฀THE฀
SYSTEM฀OF฀REGISTRATION฀OF฀JUDGMENTS฀
IN฀THE฀5NITED฀+INGDOM�฀SEE฀7�฀
!�฀+ENNET�฀4HE฀ENFORCEMENT฀OF฀
JUDGMENTS฀IN฀%UROPE�฀/XFORD�฀�����฀
PP�฀���฀ET฀SEQ�
��	฀ /N฀THIS�฀INCLUDING฀THE฀PROSPECT฀
OF฀INTRODUCING฀A฀%UROPEAN฀
ENFORCEMENT฀ORDER�฀SEE฀2�฀7AGNER�฀
@6OM฀"RÓSSELER฀ãBEREINKOMMEN฀
ÓBER฀DIE฀"RÓSSEL฀)
6ERORDNUNG฀ZUM฀
%UROPÛISCHEN฀6OLLSTRECKUNGSTITEL��฀
)02AX�฀�����฀PP�฀��฀ET฀SEQ��฀AND฀
!�฀-ARMISSE�฀,A฀LIBRE฀CIRCULATION฀DES฀
D£CISIONS฀DE฀JUSTICE฀EN฀%UROPE�฀
,IMOGES�฀�����฀PP�฀���฀ET฀SEQ�
��	฀ %SPECIALLY฀IF฀THE฀PROCEEDINGS฀OF฀
THE฀(AGUE฀#ONFERENCE฀ON฀0RIVATE฀
)NTERNATIONAL฀,AW฀FOR฀THE฀DRAFTING฀
OF฀A฀WORLDWIDE฀CONVENTION฀ON฀
JURISDICTION฀AND฀ENFORCEMENT฀OF฀
JUDGMENTS฀SHOULD฀NOT฀PROVE฀
SUCCESSFUL�฀!฀DRAFT฀GENERAL฀
CONVENTION฀DRAWN฀UP฀IN฀�����฀WITH฀
AN฀EXPLANATORY฀REPORT฀BY฀0�฀.YGH฀
AND฀&�฀0OCAR฀�AVAILABLE฀ON฀THE฀
CONFERENCE฀WEBSITE	�฀HAS฀BEEN฀PUT฀
ASIDE฀FOR฀THE฀TIME฀BEING฀AND฀A฀DRAFT฀
CONVENTION฀CONlNED฀TO฀CHOICE
OF

COURT฀AGREEMENTS฀IS฀NOW฀BEING฀
DISCUSSED�
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��฀ #ONSIDERING฀THAT฀FAMILY฀LAW฀WAS฀NOT฀PREVIOUSLY฀A฀MATTER฀OF฀ANY฀INTEREST฀TO฀
A฀#OMMUNITY฀CENTRED฀ON฀PURELY฀ECONOMIC฀ISSUES�฀DEVELOPMENTS฀IN฀FAMILY฀
LAW฀WITHIN฀THE฀%UROPEAN฀5NION฀IN฀RECENT฀YEARS฀HAVE฀BEEN฀TRULY฀SPECTACU

LAR�฀!฀SITUATION฀OF฀COMPLETE฀LACK฀OF฀PROVISION฀IN฀THE฀lELD฀OF฀FAMILY฀LAW฀HAS฀
BEEN฀TRANSFORMED฀IN฀A฀VERY฀SHORT฀SPACE฀OF฀TIME฀BY฀THE฀ADOPTION�฀lRSTLY�฀OF฀
#OUNCIL฀2EGULATION฀�%#	฀.O฀���������฀AND�฀SUBSEQUENTLY�฀OF฀2EGULA

TION฀�%#	฀.O฀����������฀ITS฀INTENDED฀REPLACEMENT�฀!N฀INSIGHT฀INTO฀THE฀
BACKGROUND฀IS฀REQUIRED฀FOR฀AN฀UNDERSTANDING฀OF฀THESE฀DEVELOPMENTS�

��฀ 4HE฀IMMEDIATE฀BACKGROUND฀WAS฀THE฀ADOPTION฀OF฀THE฀"RUSSELS฀#ONVENTION฀
OF฀��฀-AY฀����฀ON฀*URISDICTION฀AND฀THE฀2ECOGNITION฀AND฀%NFORCEMENT฀OF฀
*UDGMENTS฀IN฀-ATRIMONIAL฀-ATTERS฀�THE฀@"RUSSELS฀))฀#ONVENTION�	฀UNDER฀
THE฀THIRD฀PILLAR฀OF฀THE฀4REATY฀OF฀-AASTRICHT�฀WHICH฀WAS฀ACCOMPANIED฀BY฀A฀
REPORT฀DRAFTED฀BY฀THE฀RAPPORTEUR฀��	�฀(OWEVER�฀THE฀����฀CONVENTION฀DID฀
NOT฀COME฀INTO฀FORCE฀BECAUSE฀THE฀4REATY฀OF฀!MSTERDAM฀CAME฀INTO฀FORCE฀ON฀
�฀-AY฀����฀AND฀REVERSED฀THE฀INTERGOVERNMENTAL฀APPROACH฀WHICH฀HAD฀PRE

VAILED฀UP฀TO฀THEN฀IN฀JUDICIAL฀MATTERS�฀ON฀THE฀BASIS฀OF฀!RTICLES฀���C	฀AND฀��฀
OF฀ THE฀ 4REATY฀ ESTABLISHING฀ THE฀ %UROPEAN฀ #OMMUNITY�฀ THE฀ #OMMISSION฀
SUBMITTED฀A฀PROPOSAL฀FOR฀A฀REGULATION฀� �	฀TO฀TRANSFORM฀THE฀����฀CONVEN

TION฀INTO฀A฀REGULATION�฀WHICH฀RESULTED฀IN฀THE฀ADOPTION฀OF฀2EGULATION฀�%#	฀
.O฀���������฀OF฀��฀-AY฀����฀�THE฀@"RUSSELS฀))฀2EGULATION�฀� �		฀ON฀JURIS

DICTION฀AND฀THE฀RECOGNITION฀AND฀ENFORCEMENT฀OF฀JUDGMENTS฀IN฀MATRIMO

NIAL฀MATTERS฀AND฀IN฀MATTERS฀OF฀PARENTAL฀RESPONSIBILITY฀FOR฀CHILDREN฀OF฀BOTH฀
SPOUSES�฀4HE฀TEXT฀OF฀THE฀CONVENTION฀WAS฀CHANGED฀LITTLE฀DURING฀TRANSFORMA

TION฀AND฀THE฀AMENDMENTS฀MADE฀WERE฀EITHER฀THE฀RESULT฀OF฀THE฀TRANSFORMA

TION฀OF฀ THE฀ CONVENTION฀ INTO฀ A฀ REGULATION฀OR฀DUE฀ TO฀ THE฀ FACT฀ THAT�฀ IN฀ THE฀
COURSE฀OF฀THE฀PROCESS฀OF฀REVIEW฀AND฀TRANSFORMATION฀OF฀THE฀����฀"RUSSELS฀
#ONVENTION฀INTO฀2EGULATION฀�%#	฀.O฀��������฀SOME฀IMPROVEMENTS฀HAD฀
BEEN฀MADE฀WHICH฀MERITED฀INCORPORATION�฀4HAT฀IS฀HOW฀THE฀"RUSSELS฀))฀2EG

ULATION฀��	฀CAME฀TO฀BE฀APPROVED฀ON฀��฀-AY฀����฀AND฀ENTERED฀INTO฀FORCE฀
ON฀�฀-ARCH฀����฀�IN฀ACCORDANCE฀WITH฀!RTICLE฀��฀THEREOF	�

��฀ )N฀A฀MARRIAGE฀BREAKDOWN�฀A฀FOREIGN฀ELEMENT฀IS฀AN฀INCREASINGLY฀FREQUENT฀OC

CURRENCE�฀ AS฀ IT฀ IS฀ IN฀ RELATIONSHIPS฀ BETWEEN฀ PARENTS฀ AND฀ CHILDREN�฀ WHICH฀
GIVES฀RISE฀TO฀THREE฀PROBLEMS�฀INTERNATIONAL฀JURISDICTION�฀APPLICABLE฀LAW�฀AND฀

��	฀ #ONVENTION฀AND฀EXPLANATORY฀
REPORT฀BY฀!�฀"ORRÖS฀�/*฀#฀����฀

���������	�฀4HAT฀REPORT฀IS฀REFERRED฀
TO฀IN฀THE฀FOOTNOTE฀TO฀RECITAL฀�฀OF฀

2EGULATION฀�%#	฀.O฀���������฀
AND฀IN฀THE฀FOOTNOTE฀TO฀RECITAL฀�฀OF฀
2EGULATION฀�%#	฀.O฀����������฀

#OMMUNITY฀REGULATIONS฀CANNOT฀BE฀
ACCOMPANIED฀BY฀AN฀EXPLANATORY฀

REPORT�฀(OWEVER�฀THE฀EXPLANATORY฀
REPORT฀ON฀THE฀����฀CONVENTION฀IS฀

STILL฀RELEVANT�฀AS฀ITS฀EXTENSIVE฀USE฀BY฀
COMMENTATORS฀ON฀THE฀REGULATION฀

SHOWS�฀PROVIDED฀THAT฀TWO฀
LIMITATIONS฀ARE฀BORNE฀IN฀MIND�฀4HE฀

lRST฀RELATES฀TO฀THE฀CONTENT฀OF฀THE฀
REGULATIONS฀THEMSELVES฀IN฀THAT฀THE฀
REPORT฀IS฀VALID฀ONLY฀IN฀SO฀FAR฀AS฀NO฀
AMENDMENTS฀HAVE฀BEEN฀MADE฀TO฀

THE฀CORRESPONDING฀CONVENTION฀
PROVISIONS�฀4HE฀SECOND฀RELATES฀TO฀

THE฀UNIFYING฀FUNCTION฀OF฀THE฀#OURT฀
OF฀*USTICE฀IN฀THE฀INTERPRETATION฀AND฀

APPLICATION฀OF฀#OMMUNITY฀LAW�฀
SINCE฀ASSERTIONS฀CONTAINED฀IN฀THE฀
REPORT฀ARE฀VALID฀ONLY฀IF฀THE฀#OURT฀

HAS฀NOT฀RULED฀DIFFERENTLY�฀)T฀SHOULD฀
ALSO฀BE฀POINTED฀OUT฀THAT฀THE฀

OPINIONS฀EXPRESSED฀TODAY฀DO฀NOT฀
NECESSARILY฀COINCIDE฀WITH฀THE฀

CONTENT฀OF฀THAT฀REPORT฀SINCE฀IT฀HAD฀
TO฀BE฀APPROVED฀BY฀THE฀WORKING฀

PARTY฀WHICH฀PREPARED฀THE฀
CONVENTION�

��	฀ /*฀#฀����฀����������
��	฀ /N฀ACCOUNT฀OF฀ITS฀RELATIONSHIP฀

WITH฀THE฀����฀"RUSSELS฀#ONVENTION฀
AND฀2EGULATION฀�%#	฀.O฀��������฀

KNOWN฀AS฀THE฀@"RUSSELS฀)฀
#ONVENTION�฀AND฀THE฀@"RUSSELS฀)฀

2EGULATION��฀RESPECTIVELY�
��	฀ /*฀,฀����฀����������฀/N฀THE฀
BACKGROUND฀TO฀THE฀REGULATION�฀SEE฀

0�฀"EAUMONT฀AND฀'�฀-OIR�฀
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RECOGNITION฀ AND฀ ENFORCEMENT฀ OF฀ JUDGMENTS�฀ 4HE฀ "RUSSELS฀ ))฀ 2EGULATION฀
PROVIDES฀ AN฀ ANSWER฀ TO฀ THE฀ lRST฀ AND฀ THE฀ THIRD฀ OF฀ THESE฀ QUESTIONS฀ AND฀ IS฀
THEREFORE฀WHAT฀IS฀KNOWN฀AS฀A฀@DOUBLE�฀INSTRUMENT฀IN฀THAT฀IT฀REGULATES฀BOTH฀
JURISDICTION฀AND฀THE฀RECOGNITION฀AND฀ENFORCEMENT฀OF฀JUDGMENTS�฀4HE฀ISSUE฀
OF฀THE฀LAW฀APPLICABLE฀TO฀DIVORCE฀HAS฀NOT฀YET฀BEEN฀DEALT฀WITH฀IN฀DEPTH฀NOR฀
HAS฀IT฀BEEN฀THE฀SUBJECT฀OF฀ANY฀INITIATIVE฀��	�฀)T฀REMAINS฀SOMEWHAT฀SURPRISING฀
THAT฀ MEASURES฀ HAVE฀ BEEN฀ TAKEN฀ TO฀ FACILITATE฀ MOVEMENT฀ OF฀ JUDGMENTS฀ IN฀
MATRIMONIAL฀MATTERS฀WITHOUT฀ANY฀ATTEMPT฀TO฀UNIFY฀CONmICT
OF
LAW฀RULES฀AT฀
THE฀SAME฀TIME�฀GIVEN฀THAT฀APPROXIMATION฀OF฀NATIONAL฀LEGISLATION฀IS฀ALMOST฀
INCONCEIVABLE฀AT฀THE฀MOMENT�

��฀ !฀FURTHER฀DEVELOPMENT฀SHOULD฀BE฀MENTIONED฀IN฀THIS฀CONTEXT�฀4HE฀4AMPERE฀
%UROPEAN฀#OUNCIL฀ESTABLISHED฀THAT฀THE฀PRINCIPLE฀OF฀MUTUAL฀RECOGNITION฀OF฀
JUDGMENTS฀WAS฀A฀CORNERSTONE฀FOR฀THE฀CREATION฀OF฀A฀GENUINE฀AREA฀OF฀JUSTICE�฀
STRESSING฀RIGHTS฀OF฀ACCESS฀AS฀A฀MATTER฀OF฀PRIORITY฀IN฀THE฀lELD฀OF฀FAMILY฀LAW�฀
4HIS฀ LED฀&RANCE฀ TO฀PRESENT฀ AN฀ INITIATIVE฀ON฀�฀ *ULY฀����฀WITH฀ A฀ VIEW฀ TO฀
ADOPTING฀A฀#OUNCIL฀REGULATION฀ON฀THE฀MUTUAL฀ENFORCEMENT฀OF฀JUDGMENTS฀
ON฀RIGHTS฀OF฀ACCESS฀TO฀CHILDREN฀� � 	�฀WHICH฀WAS฀LINKED฀TO฀2EGULATION฀�%#	฀
.O฀���������฀IN฀THAT฀IT฀CONlNED฀ITSELF฀TO฀SIMPLIFYING฀THE฀RECOGNITION฀AND฀
ENFORCEMENT฀OF฀JUDGMENTS฀ON฀RIGHTS฀OF฀ACCESS฀GIVEN฀IN฀MATRIMONIAL฀PRO

CEEDINGS฀AND฀IN฀RELATION฀TO฀THE฀CHILDREN฀OF฀BOTH฀SPOUSES�฀4HAT฀LIMITATION฀
CLEARLY฀SIGNALLED฀A฀FEAR฀OF฀GOING฀BEYOND฀THE฀LEGAL฀BASIS฀PROVIDED฀BY฀!RTICLES฀
���C	฀AND฀��฀OF฀THE฀4REATY�฀(OWEVER�฀THE฀LIMITATION฀WAS฀DEEMED฀INAPPRO

PRIATE฀IN฀VIEW฀OF฀THE฀NEED฀TO฀ENSURE฀EQUAL฀TREATMENT฀FOR฀ALL฀CHILDREN�฀!C

CORDINGLY�฀THE฀#OMMISSION฀SUBMITTED฀A฀PROPOSAL฀� �	฀WHICH฀RESULTED฀IN฀THE฀
ADOPTION฀ OF฀ #OUNCIL฀ 2EGULATION฀ �%#	฀ .O฀���������฀ OF฀ ��฀ .OVEMBER฀
����฀ CONCERNING฀ JURISDICTION฀ AND฀ THE฀ RECOGNITION฀ AND฀ ENFORCEMENT฀ OF฀
JUDGMENTS฀IN฀MATRIMONIAL฀MATTERS฀AND฀MATTERS฀OF฀PARENTAL฀RESPONSIBILITY�฀
REPEALING฀2EGULATION฀�%#	฀.O฀���������฀� � 	�฀!RTICLE฀��฀OF฀THIS฀REGULA

TION฀PROVIDES฀THAT฀THE฀REGULATION฀WILL฀ENTER฀INTO฀FORCE฀ON฀�฀!UGUST฀����฀
AND฀APPLY฀FROM฀�฀-ARCH฀�����฀4HE฀lRST฀COMMENT฀TO฀MAKE฀HERE฀IS฀THAT฀
THERE฀HAS฀BEEN฀NO฀AMENDMENT฀TO฀THE฀MEASURES฀ON฀ANNULMENT�฀DIVORCE฀AND฀
SEPARATION�฀THE฀OBJECT฀BEING฀TO฀AMEND฀THE฀RULES฀ON฀CHILD฀PROTECTION฀IN฀SUCH฀
A฀WAY฀THAT฀IT฀IS฀NOT฀CONlNED฀TO฀PROTECTION฀ON฀GROUNDS฀OF฀MARRIAGE฀BREAK

DOWN฀OR฀PROTECTION฀ONLY฀OF฀THE฀CHILDREN฀OF฀BOTH฀SPOUSES�฀(ENCE฀THE฀USE

FULNESS฀OF฀THE฀COMPARATIVE฀TABLE฀IN฀!NNEX฀6฀TO฀2EGULATION฀�%#	฀.O฀�����
����฀SHOWING฀THE฀CORRESPONDENCE฀BETWEEN฀THE฀ARTICLES฀OF฀THE฀TWO฀REGULA

TIONS฀� �	�฀4HE฀FOLLOWING฀POINTS฀FOCUS฀ON฀THE฀MAIN฀ASPECTS฀OF฀2EGULATION฀
�%#	฀.O฀���������฀AND�฀IN฀PARTICULAR�฀DRAW฀ATTENTION฀TO฀THE฀DIFFERENCES฀
BETWEEN฀IT฀AND฀2EGULATION฀�%#	฀.O฀����������฀WHICH฀IT฀REPLACES�

@"RUSSELS฀#ONVENTION฀))�฀!฀NEW฀
PRIVATE฀INTERNATIONAL฀LAW฀
INSTRUMENT฀IN฀FAMILY฀MATTERS฀FOR฀
THE฀%UROPEAN฀5NION฀OR฀THE฀
%UROPEAN฀#OMMUNITY���฀%UROPEAN฀
,AW฀2EVIEW�฀�����฀PP�฀���฀ET฀SEQ��฀
(�฀'AUDEMET
4ALLON�฀@,A฀
#ONVENTION฀DE฀@@"RUXELLES฀))���฀
#ONVENTION฀CONCERNANT฀LA฀
COMP£TENCE�฀LA฀RECONNAISSANCE฀ET฀
L�EX£CUTION฀DES฀D£CISIONS฀EN฀MATIáRE฀
MATRIMONIALE��฀4RAVAUX฀DU฀#OMIT£฀
FRANÀAIS฀DE฀DROIT฀INTERNATIONAL฀PRIV£�฀
�����฀-�฀*ANTERA
*AREBORG�฀
@-ARRIAGE฀DISSOLUTION฀IN฀AN฀
INTEGRATED฀%UROPE��฀9EARBOOK฀OF฀
0RIVATE฀)NTERNATIONAL฀,AW�฀��฀�����฀
"�฀3TURLESE�฀@,�EXTENSION฀DU฀SYSTáME฀
DE฀LA฀#ONVENTION฀DE฀"RUXELLES฀AU฀
DROIT฀DE฀LA฀FAMILLE��฀4RAVAUX฀DU฀
#OMIT£฀FRANÀAIS฀DE฀DROIT฀
INTERNATIONAL฀PRIV£�฀����n���฀PP�฀��฀
ET฀SEQ��฀0�฀DE฀6AREILLES
3OMMIáRES�฀
@,A฀LIBRE฀CIRCULATION฀DES฀JUGEMENTS฀
RENDUS฀EN฀MATIáRE฀MATRIMONIALE฀EN฀
%UROPE��฀'AZETTE฀DU฀0ALAIS�฀��n��฀
/CTOBER฀�����฀PP�฀��฀ET฀SEQ�
��	฀ 4HE฀CURRENT฀STATE฀OF฀
PRELIMINARY฀WORK฀IS฀TO฀BE฀FOUND฀AT฀
HTTP���EUROPA�EU�INT�COMM�JUSTICE?
HOME�DOC?CENTRE�CIVIL�STUDIES�
DOC�DIVORCE?MATTERS?EN�PDF�
��	฀ /*฀#฀����฀����������
��	฀ /*฀#฀���฀%�฀����������
��	฀ !RTICLE฀��฀OF฀THE฀REGULATION฀
�/*฀,฀����฀����������	�
��	฀ /*฀,฀����฀�����������฀P�฀���
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��฀ 4ERRITORIAL฀SCOPE

��฀ "OTH฀REGULATIONS฀APPLY฀IN฀PRINCIPLE฀TO฀THE฀@-EMBER฀3TATES�฀BUT฀IN฀PRACTICE฀
EXCLUDE฀$ENMARK฀SINCE�฀IN฀ACCORDANCE฀WITH฀!RTICLE฀��฀OF฀THE฀%#฀4REATY�฀
$ENMARK฀DOES฀NOT฀PARTICIPATE฀IN฀THE฀ADOPTION฀OF฀#OMMUNITY฀ACTS฀PURSU

ANT฀TO฀4ITLE฀)6฀AND฀IS฀THEREFORE฀NOT฀BOUND฀BY฀SUCH฀INSTRUMENTS�

฀ !CCORDINGLY�฀!RTICLE฀�฀OF฀2EGULATION฀�%#	฀.O฀���������฀WHICH฀GIVES฀A฀
SERIES฀OF฀DElNITIONS�฀DElNES฀@-EMBER฀3TATE�฀AS฀@ALL฀-EMBER฀3TATES฀WITH฀THE฀
EXCEPTION฀OF฀$ENMARK��฀4HE฀5NITED฀+INGDOM฀AND฀)RELAND฀EXERCISED฀THEIR฀
RIGHT฀UNDER฀!RTICLE฀��฀OF฀THE฀%#฀4REATY฀TO฀OPT฀IN�฀4HE฀REGULATIONS฀THUS฀
APPLY฀TO฀��฀-EMBER฀3TATES�

��฀ -ATERIAL฀SCOPE

��฀ 4HE฀INSTRUMENTS฀UNDER฀EXAMINATION฀ORIGINATED฀IN฀THE฀WORK฀OF฀THE฀%URO

PEAN฀'ROUP฀ON฀0RIVATE฀)NTERNATIONAL฀,AW฀��	฀WHICH฀DISCUSSED฀THE฀MATTER฀
IN฀,OUVAIN
LA
.EUVE฀IN฀����฀ON฀THE฀BASIS฀OF฀WORK฀BY฀#�฀+OHLER฀� �	�฀START

ING฀FROM฀!RTICLE฀���฀OF฀THE฀%#฀4REATY฀AND฀CONmICTING฀COMPETENCE฀IN฀MAT

TERS฀OF฀FAMILY฀LAW�฀4HE฀OUTCOME฀BECAME฀KNOWN฀AS฀THE฀����฀@(EIDELBERG฀
PROJECT��฀WHICH฀WAS฀MORE฀AMBITIOUS฀ IN฀TERMS฀OF฀MATERIAL฀SCOPE฀THAN฀THE฀
INSTRUMENTS฀DISCUSSED฀HERE�฀WHICH฀DO฀NOT฀COVER฀THE฀ISSUES฀OF฀PERSONAL฀AND฀
FAMILY฀LAW฀EXCLUDED฀FROM฀THE฀SCOPE฀OF฀THE฀����฀"RUSSELS฀#ONVENTION฀AND฀
2EGULATION฀�%#	฀.O฀��������฀)T฀ IS฀ALSO฀WORTH฀RECALLING฀THAT฀THE฀*ENARD฀
REPORT฀� �	฀PINPOINTED฀DIFlCULTIES฀WITH฀ FAMILY฀ LAW฀ ISSUES฀ AT฀ A฀ TIME฀WHEN฀
THERE฀WERE฀ONLY฀SIX฀-EMBER฀3TATES฀WITH฀MORE฀CLOSELY฀RELATED฀LEGAL฀SYSTEMS฀
THAN฀AT฀PRESENT�

��฀ 4HE฀MATERIAL฀SCOPE฀OF฀THE฀REGULATIONS฀IS฀SET฀OUT฀IN฀!RTICLE฀�฀IN฀EACH฀CASE�฀
WITH฀A฀DISTINCTION฀TO฀BE฀DRAWN฀BETWEEN฀MATTERS฀RELATING฀TO฀MATRIMONIAL฀
PROCEEDINGS฀AND฀THOSE฀PERTAINING฀TO฀PARENTAL฀RESPONSIBILITY�

�A	฀ )N฀RELATION฀TO฀MATRIMONIAL฀PROCEEDINGS�฀THE฀SCOPE฀OF฀THE฀REGULATIONS฀IS฀
VERY฀LIMITED�฀)N฀FACT�฀IT฀IS฀CONlNED฀TO฀PROCEEDINGS฀RELATING฀TO฀THE฀MAR

RIAGE฀BOND฀AS฀SUCH฀��	�฀I�E�฀ANNULMENT�฀DIVORCE฀AND฀SEPARATION฀��	�฀3O฀
THE฀RECOGNITION฀OF฀JUDGMENTS฀AFFECTS฀ONLY฀THE฀DISSOLUTION฀OF฀THE฀MAR

RIAGE฀ LINK�฀ 4HAT฀ IS฀ THE฀ DESCRIPTION฀ IN฀ THE฀ EXPLANATORY฀ REPORT฀ ON฀ THE฀
����฀CONVENTION฀AND฀ALSO฀IN฀RECITALS฀��฀AND฀�฀OF฀THE฀"RUSSELS฀))฀AND฀
"RUSSELS฀))A฀2EGULATIONS�฀RESPECTIVELY฀� � 	�฀4HE฀SCOPE฀IS฀THUS฀VERY฀LIM

ITED�฀USEFUL฀THOUGH฀IT฀IS฀TO฀THE฀PUBLIC�฀)N฀REALITY�฀A฀DIVORCE฀SETTLEMENT฀
INCLUDES฀PROVISIONS฀ON฀THE฀COUPLE�S฀ECONOMIC฀ARRANGEMENTS฀AND฀OTHER฀

��	฀ 4HIS฀GROUP�S฀FUNCTION฀IS฀TO฀
STUDY฀POINTS฀OF฀CONVERGENCE฀

BETWEEN฀PRIVATE฀INTERNATIONAL฀LAW฀
AND฀%UROPEAN฀#OMMUNITY฀LAW�฀
&OR฀PROCEEDINGS฀SINCE฀�����฀SEE฀

NOTES฀BY฀*�฀$�฀'ONZÖLEZ฀#AMPOS฀
AND฀!�฀"ORRÖS฀IN฀2EVISTA฀%SPA®OLA฀

DE฀$ERECHO฀INTERNACIONAL�฀4HE฀
GROUP�S฀WEBSITE฀MAY฀ALSO฀BE฀

CONSULTED฀�HTTP���
WWW�DRT�UCL�AC�BE�GEDIP	�

��	฀ #�฀+OHLER�฀@,�ARTICLE฀���฀DU฀
4RAIT£฀#%%฀ET฀LES฀CONmITS฀DE฀

JURIDICTION฀EN฀MATIáRE฀DE฀RELATIONS฀
FAMILIALES�฀PREMIáRES฀R£mEXIONS��฀
2IVISTA฀DI฀$IRITTO฀INTERNAZIONALE฀

PRIVATO฀E฀PROCESSUALE�฀��฀�����฀
PP�฀���฀ET฀SEQ�฀3UBSEQUENTLY�฀!�฀

"ORRÖS�฀@,UZ฀VERDE฀A฀LA฀EXTENSI�N฀
DEL฀#ONVENIO฀DE฀"RUSELAS฀A฀

CUESTIONES฀DE฀FAMILIA��฀2EVISTA฀
%SPA®OLA฀DE฀$ERECHO฀INTERNACIONAL�฀

��฀�����฀PP�฀���฀ET฀SEQ�
��	฀ #HAPTER฀)))�฀3ECTION฀)6!�฀OF฀

THE฀EXPLANATORY฀REPORT฀ON฀THE฀
����฀"RUSSELS฀#ONVENTION�฀

EXPLAINING฀THE฀REASONS฀FOR฀THE฀
EXCLUSION฀OF฀CERTAIN฀MATTERS฀UNDER฀

!RTICLE฀���	�
��	฀ 7E฀SHOULD฀EMPHASISE฀THAT฀THE฀

REFERENCE฀IS฀ONLY฀TO฀THE฀@MARRIAGE฀
BOND�฀AND฀THE฀TEXT฀DELIBERATELY฀

REFRAINS฀FROM฀SPECIFYING฀WHETHER฀IT฀
IS฀A฀TRADITIONAL฀MARRIAGE฀OR฀A฀

HOMOSEXUAL฀UNION�฀AS฀ALREADY฀
PERMITTED฀IN฀SOME฀-EMBER฀3TATES�฀

THIS฀RUNS฀COUNTER฀TO฀SOME฀
INTERPRETATIONS�฀SUCH฀AS฀THAT฀OF฀

(�฀'AUDEMET
4ALLON�฀@,E฀
RáGLEMENT฀N�฀���������฀DU฀

#ONSEIL฀DU฀��฀MAI฀�����฀
COMP£TENCE�฀RECONNAISSANCE฀ET฀

EX£CUTION฀DES฀D£CISIONS฀EN฀MATIáRE฀
MATRIMONIALE฀ET฀EN฀MATIáRE฀DE฀

RESPONSABILIT£฀PARENTALES฀DES฀
ENFANTS฀COMMUNS��฀*OURNAL฀DE฀DROIT฀
INTERNATIONAL�฀�����฀P�฀����฀WHICH฀

WOULD฀CONlNE฀IT฀TO฀@TRADITIONAL�฀
MARRIAGE�฀$OUBTS฀ARE฀EXPRESSED฀IN฀

*�฀9�฀#ARLIER�฀3�฀&RANCQ฀AND฀*�฀,�฀
6AN฀"OXSTAEL�฀@,E฀RáGLEMENT฀DE฀

"RUXELLES฀))฀�฀#OMP£TENCE�฀
RECONNAISSANCE฀ET฀EX£CUTION฀EN฀

MATIáRE฀MATRIMONIALE฀ET฀EN฀MATIáRE฀
DE฀RESPONSABILIT£฀PARENTALE��฀*OURNAL฀

DES฀TRIBUNAUX฀�฀$ROIT฀EUROP£EN�฀
.O฀���฀�����฀4HERE฀IS฀DELIBERATELY฀

NO฀ATTEMPT฀TO฀BE฀MORE฀SPECIlC฀
EITHER฀IN฀THE฀TEXT฀ITSELF฀OR฀IN฀THE฀

"ORRÖS฀REPORT�
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MATTERS฀AND฀THE฀PROVISIONS฀TO฀BE฀USED฀FOR฀THOSE฀WILL฀HAVE฀TO฀BE฀THOSE฀OF฀
NATIONAL฀LEGISLATION฀OR฀OF฀OTHER฀INTERNATIONAL฀CONVENTIONS฀TO฀WHICH฀THE฀
3TATES฀ARE฀PARTY�฀!LL฀OF฀THAT฀CREATES฀OBVIOUS฀COMPLICATIONS฀FOR฀LAW฀PRO

FESSIONALS฀INVOLVED�฀AS฀A฀RESULT฀OF฀THE฀ENSUING฀@D£PEÀAGE�฀� �	�

�B	฀4HE฀DIFFERENCE฀BETWEEN฀THE฀TWO฀INSTRUMENTS฀LIES฀IN฀THE฀PROTECTION฀OF฀
CHILDREN�฀ 2EGULATION฀ �%#	฀ .O฀ ���������฀ INCLUDES฀ ANCILLARY฀ CLAIMS฀
RELATING฀TO฀PARENTAL฀RESPONSIBILITY฀FOR฀THE฀CHILDREN฀OF฀BOTH฀SPOUSES�฀)T฀
THEREFORE฀COVERS฀PROTECTION฀OF฀THE฀CHILDREN฀OF฀BOTH฀SPOUSES฀ON฀ISSUES฀
THAT฀ARE฀CLOSELY฀LINKED฀TO฀THE฀MATRIMONIAL฀PROCEEDINGS�฀TAKING฀INTO฀AC

COUNT฀HOW฀DIRECTLY฀CHILDREN฀ARE฀AFFECTED฀BY฀THE฀BREAKDOWN฀BETWEEN฀
THEIR฀PARENTS�

฀ 4HE฀"RUSSELS฀))A฀2EGULATION฀APPLIES฀TO฀@THE฀ATTRIBUTION�฀EXERCISE�฀DELE

GATION�฀ RESTRICTION฀ OR฀ TERMINATION฀ OF฀ PARENTAL฀ RESPONSIBILITY�฀ �!RTICLE฀
���	�B		�฀WHICH�฀AS฀EXPLAINED฀IN฀RECITAL฀��฀STEMS฀FROM฀A฀DESIRE฀TO฀@ENSURE฀
EQUALITY฀FOR฀ALL฀CHILDREN��฀WITH฀THE฀RESULT฀THAT฀THE฀REGULATION฀@COVERS฀ALL฀
DECISIONS฀ON฀PARENTAL฀RESPONSIBILITY�฀INCLUDING฀MEASURES฀FOR฀THE฀PROTEC

TION฀OF฀THE฀CHILD�฀INDEPENDENTLY฀OF฀ANY฀LINK฀WITH฀A฀MATRIMONIAL฀PRO

CEEDING��฀4HE฀PROBLEMS฀RELATING฀TO฀-EMBER฀3TATES�฀SIGNING฀AND฀RATIFY

ING฀THE฀����฀(AGUE฀#ONVENTION฀ON฀THE฀0ROTECTION฀OF฀#HILDREN฀CAST฀
SOME฀DOUBT฀ON฀THE฀WISDOM฀OF฀INCLUDING฀THE฀TWO฀AREAS฀IN฀A฀SINGLE฀IN

STRUMENT฀ AND฀ SUGGEST฀ THAT฀ IT฀MIGHT฀HAVE฀BEEN฀BETTER฀ TO฀HAVE฀KEPT฀ A฀
SEPARATE฀INSTRUMENT฀FOR฀MATTERS฀RELATING฀TO฀MARRIAGE฀BREAKDOWN�฀4HE฀
CASE฀ FOR฀ INCLUDING฀ THE฀ TWO฀AREAS฀ IN฀ THE฀ SAME฀ INSTRUMENT฀ IS฀MADE฀ IN฀
RECITAL฀��฀WHICH฀STATES฀THAT฀@SINCE฀THE฀APPLICATION฀OF฀THE฀RULES฀ON฀PAREN

TAL฀RESPONSIBILITY฀OFTEN฀ARISES฀IN฀THE฀CONTEXT฀OF฀MATRIMONIAL฀PROCEED

INGS�฀IT฀IS฀MORE฀APPROPRIATE฀TO฀HAVE฀A฀SINGLE฀INSTRUMENT฀FOR฀MATTERS฀OF฀
DIVORCE฀AND฀PARENTAL฀RESPONSIBILITY��

฀ 4HE฀REFERENCE฀TO฀PARENTAL฀ RESPONSIBILITY฀AS฀A฀WHOLE฀HAS฀ TWO฀IMPLICA

TIONS�฀&IRSTLY�฀!RTICLE฀���	฀LISTING฀THE฀MATTERS฀WHICH฀@IN฀PARTICULAR�฀FALL฀
WITHIN฀THE฀SCOPE฀OF฀THE฀REGULATION฀AND฀!RTICLE฀���	฀LISTING฀THE฀MATTERS฀
TO฀WHICH฀2EGULATION฀�%#	฀.O฀���������฀DOES฀NOT฀APPLY฀ARE฀CLEAR฀PAR

ALLELS฀OF฀!RTICLES฀�฀AND฀�฀OF฀THE฀����฀(AGUE฀#ONVENTION�฀3ECONDLY�฀A฀
NUMBER฀OF฀DElNITIONS฀HAD฀ TO฀BE฀ INCLUDED฀ IN฀!RTICLE฀��฀ )MPORTANTLY�฀
@PARENTAL฀RESPONSIBILITY�฀IS฀DElNED฀IN฀!RTICLE฀���	฀AS฀@ALL฀RIGHTS฀AND฀DU

TIES฀RELATING฀TO฀THE฀PERSON฀OR฀THE฀PROPERTY฀OF฀A฀CHILD฀WHICH฀ARE฀GIVEN฀TO฀
A฀NATURAL฀OR฀ LEGAL฀PERSON฀BY฀ JUDGMENT�฀BY฀OPERATION฀OF฀ LAW฀OR฀BY฀AN฀
AGREEMENT฀HAVING฀LEGAL฀EFFECT�฀4HE฀TERM฀SHALL฀INCLUDE฀RIGHTS฀OF฀CUSTODY฀
AND฀RIGHTS฀OF฀ACCESS��฀4HE฀,AGARDE฀REPORT฀ON฀THE฀����฀(AGUE฀#ONVEN

TION฀OFFERS฀A฀SIMILAR�฀ALBEIT฀WIDER�฀DElNITION฀�� 	�฀)T฀SHOULD฀BE฀STRESSED฀
THAT฀IT฀WAS฀NOT฀POSSIBLE฀TO฀INCLUDE฀A฀DElNITION฀OF฀THIS฀KIND฀IN฀THE฀"RUS

SELS฀))฀#ONVENTION฀OR฀IN฀THE฀RECITALS฀TO฀THE฀"RUSSELS฀))฀2EGULATION฀� �	�฀
WHICH฀SHOWS฀THAT฀ATTITUDES฀HAVE฀BECOME฀MORE฀mEXIBLE฀SINCE฀THEN�

��	฀ 4HE฀TERM฀@PROCEEDINGS�฀INCLUDES฀
ADMINISTRATIVE฀DIVORCES฀WHICH฀
OCCUR฀IN฀SOME฀-EMBER฀3TATES�฀)T฀
IS�฀HOWEVER�฀DOUBTFUL฀IF฀IT฀INCLUDES฀
THE฀SO
CALLED฀@DIVORCE฀BY฀CONTRACT�฀
REFERRED฀TO฀BY฀*�฀#ARRASCOSA�฀
@#UESTIONES฀POL£MICAS฀EN฀EL฀
2EGLAMENTO฀�����������฀IN฀!�฀,�฀
#ALVO฀AND฀*�฀,�฀)RIARTE฀�EDS	�฀
'LOBALIZACI�N฀Y฀FAMILIA�฀-ADRID�฀
�����฀P�฀����
��	฀ 0OINT฀��฀OF฀THE฀"ORRÖS฀REPORT�฀
2ECITAL฀��฀IS฀DESCRIBED฀AS฀@SIBYLLINE�฀
BY฀"�฀!NCEL฀AND฀(�฀-UIR฀7ATT�฀@,A฀
D£SUNION฀EUROP£ENNE�฀LE฀RáGLEMENT฀
DIT฀@@"RUXELLES฀)��฀��฀2EVUE฀CRITIQUE฀DE฀
DROIT฀INTERNATIONAL฀PRIV£�฀�����฀
P�฀����฀2ECITAL฀�฀OF฀THE฀"RUSSELS฀))A฀
2EGULATION฀STATES฀THAT฀THE฀
REGULATION฀DOES฀NOT฀DEAL฀WITH฀
@ISSUES฀SUCH฀AS฀THE฀GROUNDS฀FOR฀
DIVORCE�฀PROPERTY฀CONSEQUENCES฀OF฀
THE฀MARRIAGE฀OR฀ANY฀OTHER฀ANCILLARY฀
MEASURES��
��	฀ *�฀9�฀#ARLIER฀ET฀AL��฀@,E฀
RáGLEMENT฀DE฀"RUXELLES฀))฀�฀
#OMP£TENCE�฀RECONNAISSANCE฀ET฀
EX£CUTION฀EN฀MATIáRE฀MATRIMONIALE฀
ET฀EN฀MATIáRE฀DE฀RESPONSABILIT£฀
PARENTALE��฀OP฀CIT�
��	฀ 0OINT฀���
��	฀ )T฀SHOULD฀BE฀NOTED฀HERE฀THAT฀
THE฀RAPPORTEUR฀DID฀DElNE฀PARENTAL฀
RESPONSIBILITY฀IN฀THE฀DRAFT฀
EXPLANATORY฀REPORT฀BUT฀THAT฀THE฀
DElNITION฀WAS฀REJECTED฀BY฀THE฀
WORKING฀PARTY฀AND�฀CONSEQUENTLY�฀
APPEARS฀NEITHER฀IN฀THE฀EXPLANATORY฀
REPORT฀NOR฀IN฀THE฀TEXT฀OF฀THE฀
CONVENTION�฀)T฀WAS฀PROPOSED฀IN฀
POINT฀��฀OF฀THE฀DRAFT฀REPORT฀THAT฀
@THE฀CONCEPT฀;OF฀PARENTAL฀
RESPONSIBILITY=฀SHOULD฀INCLUDE฀BOTH฀
CHILD฀CUSTODY฀AND฀CONTACT฀RIGHTS�฀
2EFERENCE฀WILL฀ALSO฀HAVE฀TO฀BE฀
MADE฀BOTH฀TO฀THE฀EXERCISE฀OF฀
PARENTAL฀RESPONSIBILITY฀AND฀TO฀TOTAL฀
OR฀PARTIAL฀WITHDRAWAL�฀THE฀AWARD฀OF฀
CUSTODY฀WILL฀NOT�฀HOWEVER�฀BE฀
AFFECTED�฀BEARING฀IN฀MIND฀THE฀
DISCUSSIONS฀ON฀!RTICLE฀�฀OF฀THE฀
����฀(AGUE฀#ONVENTION�฀&INALLY�฀
THE฀TERM฀SHOULD฀ALSO฀INCLUDE฀ANY฀
MEASURES฀TAKEN฀BY฀THE฀PUBLIC฀
AUTHORITIES฀REGARDING฀THE฀CHILD�฀/N฀
THE฀OTHER฀HAND�฀IT฀DOES฀NOT฀AFFECT฀
MAINTENANCE฀OBLIGATIONS฀�IN฀THAT฀
CONNECTION฀SEE฀!RTICLE฀���	฀AND฀
!RTICLE฀�฀OF฀THE฀����฀(AGUE฀
#ONVENTION	��
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��฀ 3COPE฀IN฀TIME

��฀ !S฀STATED฀EARLIER�฀THE฀"RUSSELS฀))฀2EGULATION฀CAME฀INTO฀FORCE฀ON฀�฀-ARCH฀
����฀�!RTICLE฀��	฀AND�฀AS฀A฀RESULT฀�!RTICLE฀����		�฀ITS฀PROVISIONS฀APPLY฀ONLY฀
TO฀PROCEEDINGS฀INSTITUTED฀AFTER฀THAT฀DATE�฀"UT฀!RTICLE฀����	฀DOES฀LAY฀DOWN฀
A฀TRANSITIONAL฀PROVISION฀TO฀THE฀EFFECT฀THAT฀JUDGMENTS฀GIVEN฀AFTER฀THE฀DATE฀OF฀
ENTRY฀INTO฀FORCE฀OF฀THE฀REGULATION฀IN฀PROCEEDINGS฀INSTITUTED฀BEFORE฀THAT฀DATE฀
WOULD฀BE฀RECOGNISED฀AND฀ENFORCED฀IN฀ACCORDANCE฀WITH฀THE฀PROVISIONS฀OF฀THE฀
REGULATION฀IF฀JURISDICTION฀WAS฀FOUNDED฀ON฀RULES฀WHICH฀ACCORDED฀WITH฀THOSE฀
PROVIDED฀FOR฀EITHER฀IN฀THE฀REGULATION฀ITSELF฀OR฀IN฀A฀CONVENTION฀CONCLUDED฀
BETWEEN฀ THE฀ -EMBER฀ 3TATE฀ OF฀ ORIGIN฀ AND฀ THE฀ -EMBER฀ 3TATE฀ ADDRESSED฀
WHICH฀WAS฀ IN฀ FORCE฀WHEN฀THE฀PROCEEDINGS฀WERE฀ INSTITUTED�฀.EVERTHELESS�฀
THAT฀RULE฀DOES฀NOT฀COVER฀ALL฀OF฀THE฀TRANSITIONAL฀LAW฀PROBLEMS฀AND฀WE฀SHALL฀
HAVE฀OCCASION�฀ LATER฀ IN฀ THIS฀ REPORT�฀ TO฀DEAL฀WITH฀PROBLEMS฀ RELATING฀ TO฀ LIS฀
PENDENS�฀WHICH฀THE฀"RUSSELS฀))A฀2EGULATION�฀WITH฀MORE฀COMPLEX฀ENTRY฀INTO฀
FORCE฀AND฀TRANSITIONAL฀PROVISIONS�฀HAS฀NOT฀SOLVED�

��฀ 2EGULATION฀�%#	฀.O฀���������฀ENTERED฀INTO฀FORCE฀ON฀�฀!UGUST฀����฀�!R

TICLE฀��	฀BUT฀ONLY฀APPLIES฀FROM฀�฀-ARCH฀�����฀WITH฀THE฀EXCEPTION฀OF฀!RTI

CLES฀��฀�@)NFORMATION฀ON฀CENTRAL฀AUTHORITIES฀AND฀LANGUAGES฀ACCEPTED�	�฀��฀
�@)NFORMATION฀ RELATING฀ TO฀ COURTS฀ AND฀ REDRESS฀ PROCEDURES�	�฀ ��฀ �@!MEND

MENTS฀TO฀THE฀!NNEXES�	฀AND฀��฀�@#OMMITTEE�	�฀WHICH฀APPLY฀FROM฀THE฀DATE฀
OF฀ENTRY฀INTO฀FORCE�฀!฀SIMILAR฀DISTINCTION฀BETWEEN฀ENTRY฀INTO฀FORCE฀AND฀AP

PLICATION฀CAN฀BE฀FOUND฀IN฀!RTICLE฀��฀OF฀#OUNCIL฀2EGULATION฀�%#	฀.O฀�����
����฀OF฀��฀-AY฀����฀ON฀COOPERATION฀BETWEEN฀THE฀COURTS฀OF฀THE฀-EMBER฀
3TATES฀IN฀THE฀TAKING฀OF฀EVIDENCE฀IN฀CIVIL฀OR฀COMMERCIAL฀MATTERS฀��	�

���฀(ENCE฀ THE฀ADDED฀ IMPORTANCE฀ IN฀ THIS฀CASE฀OF฀ THE฀ TRANSITIONAL฀PROVISIONS�฀
WHICH฀ARE฀SET฀OUT฀IN฀!RTICLE฀��฀AND฀PROVIDE฀FOR฀FOUR฀POSSIBILITIES�

�A	฀4HE฀GENERAL฀RULE฀IN฀PARAGRAPH฀��฀WHICH฀IS฀THAT฀THE฀REGULATION฀WILL฀APPLY฀
ONLY฀TO฀PROCEEDINGS฀INSTITUTED฀AFTER฀ITS฀DATE฀OF฀APPLICATION�

�B	฀4HE฀REGULATION฀WILL฀ALSO฀APPLY฀TO฀THE฀RECOGNITION฀AND฀ENFORCEMENT฀OF฀
JUDGMENTS฀GIVEN฀AFTER฀ITS฀DATE฀OF฀APPLICATION฀IN฀PROCEEDINGS฀INSTITUTED฀
BEFORE฀ITS฀DATE฀OF฀APPLICATION฀BUT฀AFTER฀THE฀DATE฀OF฀ENTRY฀INTO฀FORCE฀OF฀
2EGULATION฀�%#	฀.O฀���������฀IN฀CASES฀WHERE฀JURISDICTION฀IS฀FOUNDED฀
ON฀RULES฀WHICH฀ACCORD฀WITH฀THOSE฀PROVIDED฀FOR฀IN฀2EGULATION฀�%#	฀.O฀
����������฀2EGULATION฀�%#	฀.O฀���������฀OR฀A฀CONVENTION฀BETWEEN฀
THE฀-EMBER฀3TATE฀OF฀ORIGIN฀AND฀ THE฀-EMBER฀3TATE฀ADDRESSED฀WHICH฀
WAS฀IN฀FORCE฀WHEN฀THE฀PROCEEDINGS฀WERE฀INSTITUTED�

�C	฀ *UDGMENTS฀GIVEN฀BEFORE฀THE฀DATE฀OF฀APPLICATION฀OF฀2EGULATION฀�%#	฀
.O฀���������฀IN฀PROCEEDINGS฀INSTITUTED฀AFTER฀THE฀ENTRY฀INTO฀FORCE฀OF฀
2EGULATION฀�%#	฀.O฀���������฀WILL฀BE฀RECOGNISED฀AND฀ENFORCED฀IN฀��	฀ /*฀,฀����฀����������฀P�฀��
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ACCORDANCE฀WITH฀2EGULATION฀�%#	฀.O฀���������฀PROVIDED฀THAT฀THEY฀
RELATE฀ TO฀ MATRIMONIAL฀ PROCEEDINGS฀ OR฀ PARENTAL฀ RESPONSIBILITY฀ FOR฀ THE฀
CHILDREN฀OF฀BOTH฀ SPOUSES฀ON฀ THE฀OCCASION฀OF฀ THESE฀MATRIMONIAL฀PRO

CEEDINGS�

�D	฀*UDGMENTS฀GIVEN฀BEFORE฀THE฀DATE฀OF฀APPLICATION฀OF฀2EGULATION฀�%#	฀.O฀
���������฀BUT฀AFTER฀THE฀ENTRY฀INTO฀FORCE฀OF฀2EGULATION฀�%#	฀.O฀�����
����฀IN฀PROCEEDINGS฀INSTITUTED฀BEFORE฀THE฀ENTRY฀INTO฀FORCE฀OF฀2EGULA

TION฀�%#	฀.O฀���������฀ARE฀SUBJECT฀TO฀THE฀SAME฀MATERIAL฀LIMITATION฀AS฀
THAT฀IN฀�C	฀ABOVE�฀!DDITIONALLY�฀JURISDICTION฀MUST฀BE฀FOUNDED฀ON฀RULES฀
WHICH฀ACCORD฀WITH฀THOSE฀PROVIDED฀FOR฀IN฀2EGULATION฀�%#	฀.O฀�����
�����฀2EGULATION฀�%#	฀.O฀���������฀OR฀A฀CONVENTION฀BETWEEN฀THE฀
-EMBER฀3TATE฀OF฀ORIGIN฀AND฀THE฀-EMBER฀3TATE฀ADDRESSED฀WHICH฀WAS฀IN฀
FORCE฀WHEN฀THE฀PROCEEDINGS฀WERE฀INSTITUTED�

��฀ 4HE฀STRUCTURE฀OF฀#HAPTER฀))฀ON฀JURISDICTION฀IN฀2EGULATION฀�%#	฀

.O฀���������

���฀4HE฀MATERIAL฀SCOPE฀OF฀2EGULATION฀�%#	฀.O฀���������฀DETERMINED฀THAT฀
THE฀CORE฀OF฀THE฀REGULATION฀WAS฀IN฀!RTICLE฀��฀WHICH฀BASED฀GROUNDS฀OF฀JURIS

DICTION฀IN฀MATRIMONIAL฀MATTERS฀ON฀THE฀PRINCIPLE฀OF฀A฀REAL฀LINK฀BETWEEN฀THE฀
PERSON฀AND฀A฀GIVEN฀-EMBER฀3TATE�฀!RTICLE฀�฀DElNED฀THE฀CASES฀WHERE฀THE฀
AUTHORITIES฀OF฀THE฀-EMBER฀3TATE฀IN฀QUESTION฀ALSO฀HAD฀JURISDICTION฀IN฀MAT

TERS฀RELATING฀TO฀THE฀PROTECTION฀OF฀THE฀CHILDREN฀OF฀BOTH฀SPOUSES฀FOLLOWING฀A฀
MARRIAGE฀BREAKDOWN�฀4HE฀AMENDMENT฀OF฀THE฀SCOPE฀OF฀THE฀CONVENTION฀IN฀
2EGULATION฀�%#	฀.O฀���������฀RESULTED฀IN฀A฀CHANGE฀IN฀THE฀STRUCTURE฀OF฀
#HAPTER฀))�฀WHICH฀IS฀NOW฀DIVIDED฀INTO฀THREE฀SECTIONS�฀THE฀lRST฀ON฀JURISDIC

TION฀IN฀MATTERS฀RELATING฀TO฀DIVORCE�฀LEGAL฀SEPARATION฀AND฀MARRIAGE฀ANNUL

MENT�฀THE฀SECOND฀ON฀JURISDICTION฀IN฀MATTERS฀OF฀PARENTAL฀RESPONSIBILITY�฀AND฀
THE฀THIRD฀ON฀PROVISIONS฀COMMON฀TO฀BOTH�

��฀ 'ROUNDS฀OF฀INTERNATIONAL฀JURISDICTION฀IN฀MATRIMONIAL฀MATTERS

���฀4HE฀lRST฀POINT฀TO฀MAKE฀IN฀RELATION฀TO฀#HAPTERS฀))฀AND฀)))฀IS฀THAT฀THE฀"RUS

SELS฀ ))A฀ 2EGULATION฀ WAS฀ PREPARED฀ ON฀ THE฀ CLEAR฀ UNDERSTANDING฀ THAT฀ NO฀
CHANGES฀WOULD฀BE฀MADE฀TO฀THE฀PROVISIONS฀ON฀DIVORCE�฀SEPARATION฀OR฀ANNUL

MENT�฀WITH฀THE฀RESULT฀THAT฀ALL฀EARLIER฀COMMENTS฀ON฀THESE฀MATTERS฀ARE฀FULLY฀
APPLICABLE฀TO฀THE฀RECENTLY฀APPROVED฀REGULATION฀��	�฀4HE฀GROUNDS฀OF฀JURISDIC


��	฀ !�฀"ORRÖS�฀@#OMPETENCIA฀
JUDICIAL�฀RECONOCIMIENTO฀Y฀
EJECUCI�N฀DE฀DECISIONES฀EN฀MATERIA฀
MATRIMONIAL�฀EL฀2EGLAMENTO฀�����
�����฀DE฀��฀DE฀MAYO฀�h"RUSELAS฀
))v	��฀2EVISTA฀*UR¤DICA฀DE฀#ATALUNYA�฀
��฀�����฀PP�฀���n����
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TION฀ARE฀EXCLUSIVE�฀ALTERNATIVE฀AND฀OBJECTIVE฀WITHIN฀THE฀MEANING฀GIVEN฀TO฀
THE฀TERM฀@EXCLUSIVE�฀IN฀!RTICLE฀�฀�!RTICLE฀�฀OF฀2EGULATION฀�%#	฀.O฀�����
����	�฀WHICH฀IS฀NOT฀THE฀SAME฀MEANING฀AS฀IN฀THE฀����฀"RUSSELS฀#ONVENTION฀
AND฀IN฀2EGULATION฀�%#	฀.O฀�������฀��	�฀4HERE฀IS฀THEREFORE฀NO฀POSSIBILITY฀
OF฀EXPRESS฀OR฀TACIT฀SUBMISSION�

���฀4HERE฀WERE�฀IN฀FACT�฀TWO฀POSSIBLE฀STARTING฀POINTS฀FOR฀DETERMINING฀JURISDIC

TION฀IN฀MATRIMONIAL฀MATTERS�฀EITHER฀TO฀INCORPORATE฀UNIFORM฀RULES฀OF฀JURIS

DICTION฀IN฀MATTERS฀OF฀DIVORCE�฀PROVIDING฀A฀LIMITED฀NUMBER฀OF฀ALTERNATIVES฀
WITHOUT฀ANY฀HIERARCHY�฀OR�฀TAKING฀THE฀OPPOSITE฀APPROACH�฀TO฀INCORPORATE฀NO฀
RULES฀OF฀JURISDICTION฀BUT฀SIMPLY฀ESTABLISH฀PERMISSIBLE฀GROUNDS฀OF฀JURISDIC

TION�฀!RTICLE฀�฀�!RTICLE฀�฀OF฀2EGULATION฀�%#	฀.O฀���������	฀FOLLOWS฀THE฀
lRST฀APPROACH�฀4HE฀DECISION฀TO฀INCLUDE฀A฀NUMBER฀OF฀SPECIlC฀GROUNDS฀RE

mECTS฀THEIR฀EXISTENCE฀IN฀THE฀LEGAL฀ORDER฀OF฀VARIOUS฀-EMBER฀3TATES฀AND฀THEIR฀
ACCEPTANCE฀BY฀THE฀OTHER฀-EMBER฀3TATES�฀ENDEAVOURING฀TO฀REACH฀AN฀AGREE

MENT฀ACCEPTABLE฀TO฀ALL�

���฀4HE฀RESULT฀IS฀THAT฀THERE฀ARE฀SEVEN฀DIFFERENT฀GROUNDS฀OF฀JURISDICTION฀FOR฀DI

VORCE�฀SEPARATION฀AND฀ANNULMENT฀PROCEEDINGS�฀LEADING฀TO฀A฀DEGREE฀OF฀FAVOR฀
DIVORTII฀� �	�฀&OR฀SOME�฀THAT฀RESULT฀IS฀OPEN฀TO฀CRITICISM฀� �	�฀BUT�฀IN฀MY฀OPIN

ION�฀THE฀GROUNDS฀ADOPTED฀ENDEAVOUR฀TO฀MEET฀OBJECTIVE฀REQUIREMENTS�฀ARE฀IN฀
LINE฀WITH฀THE฀INTERESTS฀OF฀THE฀PARTIES฀AND฀ENDEAVOUR฀TO฀BE฀SUFlCIENTLY฀mEX

IBLE฀TO฀MEET฀THE฀NEEDS฀OF฀INDIVIDUALS�฀MOBILITY฀AND฀lNALLY฀TO฀RESPOND฀TO฀
INDIVIDUAL฀REQUIREMENTS฀WITHOUT฀SACRIlCING฀LEGAL฀CERTAINTY�฀)F฀THERE฀IS฀A฀RISK฀
OF฀FORUM฀SHOPPING�฀THE฀SOLUTION฀SHOULD฀NOT฀BE฀TO฀REDUCE฀THE฀NUMBER฀OF฀
GROUNDS฀OF฀ JURISDICTION฀BUT฀TO฀UNIFY฀THE฀-EMBER฀3TATES�฀CONmICT
OF
LAW฀
RULES�฀AS฀WAS฀DONE฀BY฀THE฀����฀2OME฀#ONVENTION฀ON฀THE฀,AW฀APPLICABLE฀TO฀
#ONTRACTUAL฀/BLIGATIONS�

฀ 4HE฀ ACTUAL฀ GROUNDS฀ ADOPTED฀ ARE฀ LARGELY฀BASED฀ON฀HABITUAL฀ RESIDENCE฀ AL

THOUGH฀THE฀MOBILITY฀OF฀PEOPLE฀IN฀%UROPE฀AND฀THE฀RANGE฀OF฀POSSIBLE฀SITUA

TIONS฀MAY฀MAKE฀IT฀DIFlCULT฀TO฀IDENTIFY฀A฀SINGLE฀PLACE฀OF฀RESIDENCE฀FOR฀THE฀
PURPOSES฀OF฀THE฀RULE฀��	�฀3OME฀ACCOUNT฀HAS฀LIKEWISE฀BEEN฀TAKEN฀OF฀NATION

ALITY฀AND฀OF฀DOMICILE฀WITHIN฀THE฀MEANING฀OF฀THE฀TERM฀AS฀USED฀IN฀THE฀5NITED฀
+INGDOM฀AND฀)RELAND฀�PARAGRAPH฀�	�฀4HAT฀RULE฀IS฀ALSO฀PERFECTLY฀ACCEPTABLE฀
SINCE฀IT฀CERTAINLY฀DOES฀NOT฀CONSTITUTE฀DISCRIMINATION฀WITHIN฀THE฀MEANING฀OF฀
!RTICLE฀��฀OF฀THE฀%#฀4REATY฀��	�

฀ 0ROVISION฀IS฀LIKEWISE฀MADE฀FOR฀COUNTERCLAIMS฀�!RTICLE฀��฀FORMERLY฀!RTICLE฀
�	฀AND฀FOR฀THE฀CONVERSION฀OF฀LEGAL฀SEPARATION฀INTO฀DIVORCE�฀A฀MATTER฀WHICH฀
WAS฀DISCUSSED฀AT฀ LENGTH฀DURING฀THE฀PREPARATION฀OF฀THE฀����฀CONVENTION฀
GIVEN฀THE฀BASIC฀DIFlCULTY฀ARISING฀FROM฀THE฀FACT฀THAT฀SEVERAL฀-EMBER฀3TATES฀
DO฀NOT฀HAVE฀LEGAL฀SEPARATION฀AS฀A฀STAGE฀PRIOR฀TO฀DIVORCE฀AND฀IN฀VIEW฀OF฀THE฀
NEED฀TO฀LAY฀DOWN฀A฀PROVISION฀GIVING฀THE฀AUTHORITIES฀OF฀THE฀-EMBER฀3TATE฀
WHICH฀HAD฀ISSUED฀A฀JUDGMENT฀ON฀A฀LEGAL฀SEPARATION฀JURISDICTION฀TO฀CONVERT฀

��	฀ 0OINTS฀��฀AND฀��฀OF฀THE฀"ORRÖS฀
REPORT฀AND฀RECITAL฀��฀OF฀THE฀
REGULATION�฀-ORE฀FULLY�฀-�฀

!�฀3ÖNCHEZ�฀@0ROCESOS฀CIVILES฀DE฀
DIVORCIO฀EN฀LA฀5%�฀EL฀NUEVO฀

2EGLAMENTO฀COMUNITARIO฀�����
�����฀REPERCUSI�N฀EN฀NUESTRO฀ACTUAL฀

SISTEMA��฀IN฀!�฀,�฀#ALVO฀AND฀*�฀
,�฀)RIARTE฀�EDS	�฀'LOBALIZACI�N฀Y฀

FAMILIA�฀-ADRID�฀�����฀
(�฀'AUDEMET
4ALLON�฀@,E฀

RáGLEMENT฀N�฀���������฀DU฀
#ONSEIL฀DU฀��฀MAI฀�����฀

COMP£TENCE�฀RECONNAISSANCE฀ET฀
EX£CUTION฀DES฀D£CISIONS฀EN฀MATIáRE฀

MATRIMONIALE฀ET฀EN฀MATIáRE฀DE฀
RESPONSABILIT£฀PARENTALES฀DES฀

ENFANTS฀COMMUNS��฀OP฀CIT��฀P�฀����฀
WOULD฀HAVE฀PREFERRED฀THE฀LIST฀OF฀

FORUMS฀TO฀BE฀@EXHAUSTIVE�฀PRECISELY฀
TO฀AVOID฀THAT฀DISTINCTION�

��	฀ 4HAT฀CAN฀BE฀INTERPRETED฀AS฀A฀
DEMONSTRATION฀OF฀ONE฀OF฀THE฀

CHARACTERISTICS฀OF฀CURRENT฀PRIVATE฀
INTERNATIONAL฀LAW�฀TO฀WIT฀GREATER฀

mEXIBILITY�฀3EE฀*�฀$�฀'ONZÖLEZ฀
#AMPOS�฀@$IVERSIlCATION�฀

SP£CIALISATION�฀mEXIBILISATION฀ET฀
MAT£RIALISATION฀DES฀REGLES฀DE฀DROIT฀

INTERNATIONAL฀PRIV£฀�฀#OURS฀
G£N£RAL��฀#OLLECTED฀#OURSES�฀6OL�฀����฀

�����฀IN฀PARTICULAR�฀PP�฀���n����฀
.EVERTHELESS�฀THAT฀RESULT฀WAS฀

ACHIEVED�฀AS฀*�฀0IRRUNG฀PUTS฀IT฀IN฀
@5NIlCATION฀EN฀MATIáRE฀FAMILIALE�฀LA฀

#ONVENTION฀DE฀L�5NION฀
%UROP£ENNE฀SUR฀LA฀RECONNAISSANCE฀

DES฀DIVORCES฀ET฀LA฀QUESTION฀DE฀
NOUVEAUX฀TRAVAUX฀D�5NIDROIT��฀

2EVUE฀DE฀DROIT฀UNIFORME�฀.O฀�
��฀
�����฀P�฀����฀BY฀MOVING฀FROM฀
@COMPROMISE฀TO฀COMPROMISE��

��	฀ "�฀!NCEL฀AND฀(�฀-UIR฀7ATT�฀
@,A฀D£SUNION฀EUROP£ENNE�฀LE฀

RáGLEMENT฀DIT฀@@"RUXELLES฀)����฀OP฀CIT��฀
PP�฀���n����฀WHO฀WOULD฀HAVE฀
PREFERRED฀A฀CHECK฀ON฀INDIRECT฀

JURISDICTION�฀TAKING฀THE฀VIEW฀THAT฀IT฀
WAS฀THE฀LARGE฀NUMBER฀OF฀GROUNDS฀

THAT฀MADE฀IT฀NECESSARY฀TO฀INTRODUCE฀
THE฀@SOPHISTICATED฀CORRECTIVE฀

MECHANISM�฀FOR฀LIS฀PENDENS฀
�!RTICLE฀��	�฀3EE฀ALSO฀*�฀#ARRASCOSA�฀

@#UESTIONES฀POL£MICAS฀EN฀EL฀
2EGLAMENTO฀�����������฀OP฀CIT��฀

PP�฀���n����
��	฀ #ONSIDER�฀FOR฀EXAMPLE�฀THE฀CASE฀

OF฀A฀MARRIED฀COUPLE฀WHERE฀THE฀
HUSBAND฀IS฀3PANISH�฀WORKS฀IN฀3PAIN฀

AND฀SPENDS฀PART฀OF฀THE฀WEEK฀IN฀
3PAIN฀AND฀THE฀OTHER฀PART฀OF฀THE฀
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THE฀ SEPARATION฀ INTO฀A฀DIVORCE�฀PROVIDED�฀OF฀ COURSE�฀ THAT฀ THE฀ LAW฀OF฀ THAT฀
-EMBER฀3TATE฀SO฀PROVIDES�฀AS฀SET฀OUT฀IN฀!RTICLE฀�฀�!RTICLE฀�฀OF฀2EGULATION฀
�%#	฀.O฀���������	�

���฀7ITH฀REGARD฀TO฀EXTRA
#OMMUNITY฀DISPUTES�฀!RTICLE฀�฀�!RTICLE฀�฀OF฀2EGULA

TION฀�%#	฀.O฀���������	฀CORRESPONDS฀TO฀!RTICLE฀�฀OF฀THE฀����฀"RUSSELS฀
#ONVENTION�฀4HAT฀OBVIATES฀THE฀NEED฀FOR฀A฀PROVISION�฀AS฀PROPOSED฀BY฀SOME฀
3TATES฀IN฀THE฀COURSE฀OF฀THE฀NEGOTIATIONS�฀TO฀THE฀EFFECT฀THAT฀THE฀GROUNDS฀IN฀
THE฀CONVENTION฀WOULD฀APPLY฀ONLY฀IF฀BOTH฀SPOUSES฀WERE฀%UROPEAN฀CITIZENS฀
HABITUALLY฀RESIDENT฀IN฀THE฀TERRITORY฀OF฀THE฀-EMBER฀3TATES฀AND฀THAT฀ IN฀ALL฀
OTHER฀CASES฀NATIONAL฀LAW฀WOULD฀APPLY฀� � 	�฀!RTICLE฀�฀THUS฀DEALS฀WITH฀WHAT฀IS฀
TERMED฀@RESIDUAL฀JURISDICTION��฀!S฀STATED฀IN฀THE฀EXPLANATORY฀REPORT฀ON฀THE฀
CONVENTION�฀ THE฀NATURE฀OF฀ THE฀ JURISDICTIONS฀ LAID฀DOWN฀ IN฀!RTICLES฀�฀ TO฀�฀
�NOW฀!RTICLES฀�฀TO฀�	฀RENDERS฀UNNECESSARY฀A฀PROVISION฀SUCH฀AS฀!RTICLE฀�฀OF฀
THE฀ ����฀ "RUSSELS฀ #ONVENTION�฀ HENCE฀ SOME฀ JURISDICTIONS฀ OF฀ THAT฀ NATURE฀
EXISTING฀IN฀THE฀-EMBER฀3TATES฀ARE฀INCLUDED฀PURELY฀AS฀EXAMPLES฀� �	�

��฀ *URISDICTION฀REGARDING฀PARENTAL฀RESPONSIBILITY

���฀!LTHOUGH�฀AS฀STATED฀EARLIER�฀2EGULATION฀�%#	฀.O฀���������฀CONTAINS฀SIG

NIlCANT฀AMENDMENTS฀IN฀THE฀AREA฀OF฀PARENTAL฀RESPONSIBILITY�฀THERE฀IS฀STILL฀A฀
NEED฀TO฀REFER฀TO฀THE฀PROVISIONS฀OF฀THE฀TEXT฀CURRENTLY฀IN฀FORCE฀�I�E�฀2EGULATION฀
�%#	฀.O฀���������฀� � 	�฀4HE฀FORUMS฀REFERRED฀TO฀IN฀!RTICLE฀�฀OF฀2EGULATION฀
�%#	฀.O฀���������฀�!RTICLE฀�฀OF฀2EGULATION฀�%#	฀.O฀���������	฀ FOR฀
MATRIMONIAL฀PROCEEDINGS฀HAVE฀FORCE฀OF฀ATTRACTION฀REGARDING฀PARENTAL
RE

SPONSIBILITY฀ISSUES�฀HENCE฀THE฀RULES฀OF฀JURISDICTION฀IN฀!RTICLES฀�฀AND฀��฀"UT฀
THAT฀FORCE฀OF฀ATTRACTION฀IS฀LIMITED฀IN฀SEVERAL฀RESPECTS�฀&IRSTLY�฀IN฀RELATION฀TO฀
THE฀CHILDREN฀AFFECTED฀� �	�฀WHO฀CAN฀ONLY฀BE฀THE฀CHILDREN฀OF฀BOTH฀SPOUSES�฀
WHETHER฀ BIOLOGICAL฀ OR฀ ADOPTED�฀ BUT฀ NOT฀ OTHER฀ CHILDREN�฀ SUCH฀ AS�฀ FOR฀ IN

STANCE�฀THE฀CHILDREN฀OF฀ONE฀OR฀OTHER฀OF฀THE฀SPOUSES฀FROM฀A฀PREVIOUS฀UNION�฀
3ECONDLY�฀IT฀WILL฀AFFECT฀ONLY฀CHILDREN฀HABITUALLY฀RESIDENT฀IN฀THE฀3TATE฀WHOSE฀
AUTHORITIES฀HAVE฀JURISDICTION฀FOR฀THE฀DIVORCE฀JUDGMENT฀AND฀WILL฀AFFECT฀THOSE฀
RESIDING฀IN฀ANOTHER฀3TATE฀ONLY฀IF฀THE฀CONDITIONS฀LAID฀DOWN฀ARE฀MET�฀UNDER฀
NO฀CIRCUMSTANCES฀WILL฀THE฀REGULATION฀APPLY฀TO฀A฀CHILD฀HABITUALLY฀RESIDENT฀IN฀
A฀NON
MEMBER฀3TATE�฀&INALLY�฀THE฀JURISDICTION฀OF฀THE฀DIVORCE฀COURTS฀IN฀RELA

TION฀TO฀PARENTAL฀RESPONSIBILITY฀FOR฀THE฀CHILDREN฀OF฀BOTH฀SPOUSES฀IS฀NOT฀UN

LIMITED฀�PERPETUATIO฀JURISDICTIONIS	�฀IT฀WILL฀CEASE฀ON฀TERMINATION฀OF฀THE฀MAT

RIMONIAL฀PROCEEDINGS�

���฀)N฀THE฀NEW฀REGULATION฀�2EGULATION฀�%#	฀.O฀���������	�฀THESE฀MATTERS฀ARE฀
DEALT฀WITH฀IN฀3ECTION฀��฀WHERE฀SIGNIlCANT฀AMENDMENTS฀HAVE฀BEEN฀INTRO

DUCED�฀4HE฀PROVISIONS฀HERE฀COULD฀BE฀GROUPED฀UNDER฀THE฀FOLLOWING฀HEAD

INGS�฀THE฀GENERAL฀RULE�฀JURISDICTION฀IN฀CASES฀OF฀CHILD฀ABDUCTION�฀JURISDICTION฀
OF฀THE฀AUTHORITIES฀IN฀THE฀-EMBER฀3TATE฀OF฀THE฀DIVORCE�฀JURISDICTION฀BASED฀ON฀

WEEK฀IN฀&RANCE�฀WHERE฀HIS฀WIFE�฀A฀
NON
#OMMUNITY฀NATIONAL�฀RESIDES฀
WITH฀THE฀CHILDREN฀OF฀BOTH฀SPOUSES�
��	฀ #ONCLUSION฀DISPUTED฀BY฀
!�฀"ONOMI�฀@)L฀2EGOLAMENTO฀
COMUNITARIO฀SULLA฀COMPETENZA฀E฀SUL฀
RICONOSCIMENTO฀IN฀MATERIA฀
MATRIMONIALE฀E฀DI฀POTESTÜ฀DEI฀
GENITORI��฀2IVISTA฀DI฀$IRITTO฀
INTERNAZIONALE�฀��฀�����฀P�฀����฀AND฀
BY฀(�฀4AGARAS�฀@1UESTIONS฀SP£CIALES฀
RELATIVES฀Ü฀L�UNIlCATION฀
COMMUNAUTAIRE฀DU฀DROIT฀
INTERNATIONAL฀PRIV£฀DE฀LA฀FAMILLE฀
�RáGLEMENT฀���������	��฀-£LANGES฀
EN฀HOMMAGE฀Ü฀*EAN
6ICTOR฀,OUIS�฀
6OL�฀��฀"RUSSELS�฀�����฀PP�฀���n����
��	฀ &OR฀THE฀DISCUSSION฀OF฀THE฀SCOPE฀
OF฀!RTICLE฀�฀�NOW฀!RTICLE฀�	฀AND฀ITS฀
RELATIONSHIP฀WITH฀THE฀PROVISION฀IN฀
!RTICLE฀�฀�NOW฀!RTICLE฀�	�฀SEE฀*�฀
9�฀#ARLIER฀ET฀AL��฀@,E฀RáGLEMENT฀DE฀
"RUXELLES฀))฀�฀#OMP£TENCE�฀
RECONNAISSANCE฀ET฀EX£CUTION฀EN฀
MATIáRE฀MATRIMONIALE฀ET฀EN฀MATIáRE฀
DE฀RESPONSABILIT£฀PARENTALE��฀OP฀CIT�
��	฀ )N฀POINT฀���฀!RTICLE฀�฀�NOW฀
!RTICLE฀�	฀THUS฀CREATES฀A฀GENUINE฀
@%UROPEAN฀CITIZENSHIP฀PRIVILEGE��฀AS฀
DESCRIBED฀BY฀3�฀$ROUET�฀
,�AVáNEMENT฀DE฀@"RUXELLES฀))��฀
-£MOIRE฀DE฀$%!�฀5NIVERSIT£฀DE฀
.ANTES�฀�����฀PP�฀���n����฀&OR฀
2�฀"ARATTA�฀@3EPARAZIONE฀E฀DIVORZIO฀
NEL฀$)0R฀ITALIANO��฀#AP�฀88))฀DEL฀
VOL�฀))฀DEL฀4RATTATO฀DI฀$IRITTO฀DI฀
FAMIGLIA฀�A฀CURA฀DI฀'�฀&ERRANDO฀�฀
-�฀&ORTINO฀�฀&�฀2USCELLO	�฀
-ILAN�฀�����฀P�฀�����฀!RTICLE฀�฀CAN฀
BE฀SEEN฀AS฀A฀MANIFESTATION฀OF฀THE฀
@%UROCHAUVINISM�฀WITH฀WHICH฀
!MERICAN฀AUTHORS฀SUCH฀AS฀*UENGER฀
AND฀VON฀-EHREN฀HAVE฀ALREADY฀TAXED฀
THE฀����฀"RUSSELS฀#ONVENTION�
��	฀ /N฀THAT฀ISSUE�฀THE฀CONTENT฀OF฀
THE฀MOST฀EXTENSIVE฀WORK฀ON฀THE฀
SUBJECT฀NEVERTHELESS฀REMAINS฀
ENTIRELY฀VALID฀FOR฀THE฀MOMENT�฀!�฀
"ORRÖS�฀@,A฀PROTECCI�N฀DE฀LOS฀HIJOS฀
COMUNES฀CON฀MOTIVO฀DE฀LA฀CRISIS฀
MATRIMONIAL฀EN฀EL฀#ONVENIO฀DE฀��฀
DE฀MAYO฀DE฀����฀SOBRE฀LA฀
COMPETENCIA฀JUDICIAL�฀EL฀
RECONOCIMIENTO฀Y฀LA฀EJECUCI�N฀DE฀
RESOLUCIONES฀EN฀MATERIA฀
MATRIMONIAL��฀$ISYUNTIVAS฀EN฀LOS฀
PLEITOS฀MATRIMONIALES฀DE฀SEPARACI�N฀Y฀
DIVORCIO�฀!SOCIACI�N฀%SPA®OLA฀DE฀
!BOGADOS฀DE฀&AMILIA�฀-ADRID�฀
�����฀PP�฀���n����
��	฀ 0OINTS฀��฀AND฀��฀OF฀THE฀"ORRÖS฀
REPORT�
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PRESENCE�฀RESIDUAL฀JURISDICTION฀AND฀JURISDICTION฀OF฀THE฀COURT฀BEST฀PLACED฀TO฀
HEAR฀THE฀CASE�

�A	฀5NDER฀THE฀GENERAL฀RULE฀IN฀!RTICLE฀��฀JURISDICTION฀LIES฀WITH฀THE฀AUTHORI

TIES฀OF฀THE฀-EMBER฀3TATE฀IN฀WHICH฀THE฀CHILD฀IS฀HABITUALLY฀RESIDENT฀AT฀THE฀
TIME฀THE฀COURT฀IS฀SEISED�฀FULLY฀IN฀KEEPING฀WITH฀!RTICLE฀���	฀OF฀THE฀����฀
(AGUE฀ #ONVENTION�฀ (OWEVER�฀ THERE฀ IS฀ DIVERGENCE฀ IN฀ THE฀ EVENT฀ OF฀ A฀
CHANGE฀OF฀RESIDENCE�฀WHEREAS�฀UNDER฀THE฀����฀(AGUE฀#ONVENTION�฀JU

RISDICTION฀IS฀AUTOMATICALLY฀TRANSFERRED฀TO฀THE฀AUTHORITIES฀OF฀THE฀3TATE฀OF฀
THE฀ CHILD�S฀ NEW฀ HABITUAL฀ RESIDENCE฀ �EXCEPT฀ IN฀ CASES฀ OF฀ ABDUCTION฀ OR฀
WRONGFUL฀RETENTION	�฀!RTICLE฀�฀OF฀2EGULATION฀�%#	฀.O฀���������฀PRO

VIDES฀ THAT฀ THE฀AUTHORITIES฀OF฀ THE฀-EMBER฀3TATE฀OF฀ THE฀CHILD�S฀ FORMER฀
HABITUAL฀RESIDENCE฀RETAIN฀JURISDICTION฀DURING฀A฀THREE
MONTH฀PERIOD฀FOR฀
THE฀PURPOSE฀OF฀MODIFYING฀A฀JUDGMENT฀ON฀ACCESS฀RIGHTS฀ISSUED฀BEFORE฀THE฀
CHILD฀ MOVED�฀ WHERE฀ THE฀ HOLDER฀ OF฀ THE฀ ACCESS฀ RIGHTS฀ PURSUANT฀ TO฀ THE฀
JUDGMENT฀IN฀QUESTION฀CONTINUES฀TO฀RESIDE฀IN฀THAT฀-EMBER฀3TATE฀AND฀HAS฀
NOT฀ACCEPTED฀THE฀JURISDICTION฀OF฀THE฀AUTHORITIES฀OF฀THE฀-EMBER฀3TATE฀OF฀
THE฀CHILD�S฀NEW฀HABITUAL฀RESIDENCE�

�B	฀4HE฀NEW฀REGULATION�S฀MOST฀CONTROVERSIAL฀PROVISIONS�฀PARTICULARLY฀ON฀AC

COUNT฀OF฀ THEIR฀ CONNECTION฀WITH฀ THE฀����฀(AGUE฀#ONVENTION฀ON฀ THE฀
#IVIL฀!SPECTS฀OF฀)NTERNATIONAL฀#HILD฀!BDUCTION�฀ARE฀!RTICLES฀��฀�@*URIS

DICTION฀ IN฀CASES฀OF฀CHILD฀ABDUCTION�	฀AND฀��฀�@2ETURN฀OF฀ THE฀CHILD�	�฀
!RTICLE฀ ��฀ RETAINS฀ THE฀ JURISDICTION฀ OF฀ THE฀ AUTHORITIES฀ OF฀ THE฀ -EMBER฀
3TATE฀OF฀HABITUAL฀RESIDENCE฀PRIOR฀TO฀REMOVAL฀OR฀RETENTION฀UNTIL฀THE฀CHILD฀
HAS฀ACQUIRED฀A฀NEW฀HABITUAL฀RESIDENCE฀AND฀CERTAIN฀OTHER฀CONDITIONS฀ARE฀
MET�฀!RTICLE฀��฀CITES฀!RTICLES฀��฀AND฀��฀OF฀THE฀����฀(AGUE฀#ONVENTION฀
IN฀RELATION฀TO฀THE฀PROCEDURE฀FOR฀RETURN฀IN฀CASES฀OF฀WRONGFUL฀REMOVAL฀OR฀
RETENTION�฀DRAWING฀IN฀EFFECT฀ON฀!RTICLE฀��฀OF฀THE฀CONVENTION฀AS฀REGARDS฀
THE฀POSSIBILITY฀OF฀LIMITING฀THE฀RESTRICTIONS฀TO฀WHICH฀THE฀RETURN฀OF฀A฀CHILD฀
MAY฀BE฀SUBJECT฀��	�฀4HE฀MAIN฀NOVELTY฀IS฀THE฀PROCEDURE฀WHERE฀THE฀RETURN฀
OF฀A฀CHILD฀IS฀REFUSED฀PURSUANT฀TO฀!RTICLE฀��฀OF฀THE฀(AGUE฀#ONVENTION฀
IN฀SO฀FAR฀AS฀IT฀IS฀NOT฀THE฀-EMBER฀3TATE฀TO฀WHICH฀THE฀CHILD฀HAS฀BEEN฀RE

MOVED฀THAT฀HAS฀THE฀lNAL฀WORD฀ON฀THE฀RETURN฀BUT฀RATHER฀THE฀AUTHORITIES฀
WITH฀JURISDICTION฀UNDER฀THE฀REGULATION�฀WITH฀THAT฀AUTHORITY�S฀JUDGMENT฀
BEING฀ ENFORCEABLE฀ IN฀ ACCORDANCE฀ WITH฀ THE฀ REGULATION฀ ITSELF฀ �!RTICLE฀
����		�฀I�E�฀EVEN฀IN฀THE฀-EMBER฀3TATE฀TO฀WHICH฀THE฀CHILD฀HAS฀BEEN฀RE

MOVED฀AND฀WHOSE฀AUTHORITIES฀GAVE฀A฀NON
RETURN฀DECISION�

�C	฀ )NAPPROPRIATELY฀ENTITLED฀@0ROROGATION฀OF฀JURISDICTION��฀!RTICLE฀��฀OF฀THE฀
REGULATION฀CONTAINS฀COMPLICATED฀RULES฀CONCERNING฀THE฀POSSIBLE฀FORCE฀OF฀
ATTRACTION฀OF฀A฀COURT฀HEARING฀A฀MATRIMONIAL฀PROCEEDING�฀#LEARLY�฀IT฀REFERS฀
TO฀CASES฀WHERE฀THE฀CHILD�S฀HABITUAL฀RESIDENCE฀IS฀NOT฀IN฀THE฀3TATE฀WHOSE฀
AUTHORITIES฀ HAVE฀ JURISDICTION฀ IN฀ THE฀ PROCEEDING฀ IN฀ QUESTION�฀ (ERE฀ IT฀
SHOULD฀BE฀BORNE฀IN฀MIND฀THAT฀!RTICLE฀��฀OF฀THE฀����฀(AGUE฀#ONVENTION฀

��	฀ 3EE฀!�฀"ORRÖS�฀@,ES฀CLAUSES฀DE฀
DECONNEXION฀ET฀LE฀DROIT฀

INTERNATIONAL฀PRIV£฀
COMMUNAUTAIRE��฀&ESTSCHRIFT฀%�฀

*AYME�฀(EIDELBERG�฀IN฀PRESS�
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LIMITS฀INTER฀SE฀AGREEMENTS�฀SUCH฀AS฀A฀#OMMUNITY฀INSTRUMENT�฀TO฀THOSE฀
WHICH฀ASSUME฀HABITUAL฀RESIDENCE฀IN฀ONE฀OF฀THE฀CONTRACTING฀3TATES�฀WHICH฀
IS฀WHY฀!RTICLE฀����	�฀ON฀THE฀QUESTION฀OF฀CHILDREN฀WHO฀HAVE฀THEIR฀HABIT

UAL฀RESIDENCE฀IN฀A฀THIRD฀3TATE฀THAT฀IS฀NOT฀A฀CONTRACTING฀PARTY฀TO฀THE฀CON

VENTION�฀PROVIDES฀IN฀SUCH฀CASES฀THAT฀@JURISDICTION฀UNDER฀THIS฀!RTICLE฀SHALL฀
BE฀DEEMED฀TO฀BE฀IN฀THE฀CHILD�S฀INTEREST�฀IN฀PARTICULAR฀IF฀IT฀IS฀FOUND฀IMPOS

SIBLE฀TO฀HOLD฀PROCEEDINGS฀IN฀THE฀THIRD฀3TATE฀IN฀QUESTION��

�D	฀!RTICLE฀��฀CONTAINS฀A฀RULE฀BASED฀ON฀CHILD฀PRESENCE฀AND฀!RTICLE฀��฀PRO

VIDES฀ FOR฀ RESIDUAL฀ JURISDICTION฀ IN฀ CASES฀ WHERE฀ JURISDICTION฀ CANNOT฀ BE฀
DETERMINED฀FROM฀THE฀EARLIER฀ARTICLES�฀)N฀SUCH฀CASES�฀JURISDICTION฀IS฀DE

TERMINED�฀IN฀EACH฀-EMBER฀3TATE�฀BY฀THE฀LAWS฀OF฀THAT฀3TATE�

�E	฀!฀NOVELTY�฀!RTICLE฀��฀ INTRODUCES฀ THE฀POSSIBILITY฀OF฀ A฀ COMPETENT฀ COURT฀
DECLINING฀ JURISDICTION฀ IN฀ FAVOUR฀ OF฀ A฀ COURT฀ OF฀ ANOTHER฀ -EMBER฀ 3TATE฀
WHICH฀IS฀@BETTER฀PLACED฀TO฀HEAR฀THE฀CASE�฀OR฀A฀SPECIlC฀PART฀THEREOF�฀AND฀
WHERE฀THIS฀IS฀IN฀THE฀BEST฀INTERESTS฀OF฀THE฀CHILD��฀4HE฀OTHER฀-EMBER฀3TATE฀
MUST฀BE฀ONE฀@WITH฀WHICH฀THE฀CHILD฀HAS฀A฀PARTICULAR฀CONNECTION�฀AS฀DE

lNED฀IN฀PARAGRAPH฀�฀�I�E�฀NEW฀RESIDENCE�฀FORMER฀RESIDENCE�฀NATIONALITY�฀
RESIDENCE฀OF฀A฀HOLDER฀OF฀PARENTAL฀RESPONSIBILITY฀OR฀LOCATION฀OF฀PROPERTY	�฀
4HESE฀ CAN฀ THEREFORE฀BE฀ REGARDED฀ AS฀ ALTERNATIVE฀ FORUMS฀WHICH฀DO฀NOT฀
CLASH฀WITH฀CONSTITUTIONAL฀PROVISIONS฀ON฀THE฀REQUIREMENT฀FOR฀A฀JUDGE฀PRE

DETERMINED฀BY฀LAW฀AND฀WHICH฀ARE฀CONSEQUENTLY฀NOT฀FORUM฀NON฀CONVEN

IENS฀IN฀THE฀COMMON฀LAW฀SENSE�฀4HIS฀ARTICLE฀IS฀MODELLED฀ON฀!RTICLES฀�฀AND฀
�฀OF฀THE฀����฀(AGUE฀#ONVENTION฀ON฀THE฀0ROTECTION฀OF฀#HILDREN฀��	�

��฀ !PPLICATION฀OF฀RULES฀OF฀JURISDICTION

���฀)F฀ IT฀ IS฀ TO฀OPERATE฀CORRECTLY�฀ THE฀REGULATION฀REQUIRES฀ IMPLEMENTING฀PROVI

SIONS฀ON฀THE฀APPLICATION฀OF฀THE฀RULES฀OF฀JURISDICTION฀AND฀THESE฀MEASURES฀ARE฀
THE฀SUBJECT฀MATTER฀OF฀#HAPTER฀))�฀3ECTION฀�฀ENTITLED฀@#OMMON฀PROVISIONS�฀
AND฀COMPRISING฀!RTICLES฀��฀TO฀���

฀ !RTICLE฀��฀CONTAINS฀THE฀RULE฀FOR฀DETERMINING฀WHEN฀A฀COURT฀ IS฀DEEMED฀TO฀
HAVE฀BEEN฀SEISED�฀REPRODUCING฀THE฀PROVISIONS฀SET฀OUT฀IN฀!RTICLE฀��฀OF฀2EGU

LATION฀�%#	฀.O฀�������฀�THE฀"RUSSELS฀)฀2EGULATION	฀FOR฀WHICH฀THERE฀IS฀A฀
PRECEDENT฀IN฀2EGULATION฀�%#	฀.O฀���������฀�!RTICLE฀����		฀BUT฀NOT฀IN฀
THE฀ ����฀ CONVENTION�฀ 4HE฀ RULE฀ INTRODUCES฀ A฀ @DUAL
DATE�฀ SYSTEM�฀ WHICH฀
NEEDS฀TO฀BE฀TAKEN฀INTO฀ACCOUNT฀IN฀THE฀CASE฀OF฀LIS฀PENDENS฀�DISCUSSED฀BELOW	�฀
)N฀ANY฀EVENT�฀THE฀SEPARATION฀OF฀THIS฀PROVISION฀WAS฀A฀POSITIVE฀DEVELOPMENT�

฀ 4HE฀SECOND฀PROVISION฀ON฀THE฀MATTER฀RELATES฀TO฀EXAMINATION฀AS฀TO฀JURISDIC

TION฀AND฀ADMISSIBILITY฀AND฀IS฀SET฀OUT฀IN฀!RTICLES฀��฀AND฀��฀�!RTICLES฀�฀AND฀
��฀OF฀2EGULATION฀�%#	฀.O฀���������	�฀WHICH฀DRAW฀ON฀!RTICLES฀��฀AND฀��฀

��	฀ 3EE฀POINTS฀��฀TO฀��฀OF฀THE฀
,AGARDE฀REPORT฀ON฀THE฀CONVENTION�
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OF฀THE฀����฀"RUSSELS฀#ONVENTION�฀)T฀SHOULD฀BE฀NOTED฀THAT�฀CONTRARY฀TO฀THE฀
SITUATION฀UNDER฀THAT฀CONVENTION�฀IT฀DOES฀NOT฀MATTER฀WHETHER฀OR฀NOT฀THE฀RE

SPONDENT฀APPEARS�฀4HE฀OBLIGATION฀APPLIES฀TO฀THE฀COURT�฀.ATURALLY�฀!RTICLE฀
��฀REFERS฀TO฀2EGULATION฀�%#	฀.O฀���������฀ON฀THE฀SERVICE฀IN฀THE฀-EMBER฀
3TATES฀ OF฀ JUDICIAL฀ AND฀ EXTRAJUDICIAL฀ DOCUMENTS฀ AND฀ TO฀ THE฀ ����฀ (AGUE฀
#ONVENTION฀ON฀THE฀SAME฀SUBJECT฀IF฀THE฀PROVISIONS฀OF฀2EGULATION฀�%#	฀.O฀
���������฀DO฀NOT฀APPLY�

฀ 4HE฀THIRD฀PROVISION฀IS฀A฀SPECIAL฀RULE฀ON฀PROVISIONAL฀MEASURES฀IN฀!RTICLE฀��฀
�!RTICLE฀��฀OF฀2EGULATION฀�%#	฀.O฀���������	�฀4HE฀RULE฀ IS฀ SOUND฀AND฀
TAKES฀ACCOUNT฀OF฀#OURT฀OF฀*USTICE฀CASE
LAW฀��	�฀4WO฀RESTRICTIONS฀APPLY฀IN฀
THIS฀INSTANCE�฀�I	฀JURISDICTION฀APPLIES฀ONLY฀IN฀URGENT฀CASES฀SO฀AS฀TO฀PREVENT฀
CIRCUMVENTION฀OF฀OTHER฀RULES฀OF฀JURISDICTION฀IN฀THE฀REGULATION�฀�II	฀JURISDIC

TION฀IS฀PROVISIONAL฀SINCE฀THE฀PROVISIONAL฀MEASURES฀TAKEN฀CEASE฀TO฀APPLY฀AS฀
SOON฀AS฀THE฀COURT฀HAVING฀JURISDICTION฀AS฀TO฀THE฀SUBSTANCE฀UNDER฀THE฀REGULA

TION฀ADOPTS฀THE฀MEASURES฀NECESSARY฀TO฀DEAL฀WITH฀THE฀SITUATION�

���฀7ORTHY฀OF฀SPECIAL฀MENTION฀IS฀!RTICLE฀��฀�FORMERLY฀!RTICLE฀��	฀WHOSE฀PROVI

SIONS฀ON฀LIS฀PENDENS฀AND฀DEPENDENT฀ACTIONS฀ARE฀AMONG฀THE฀MOST฀IMPORTANT฀
PROVISIONS฀ IN฀ THE฀ REGULATION�฀ AND�฀ IN฀MY฀ VIEW�฀ TOGETHER฀WITH฀!RTICLE฀ ��฀
�FORMERLY฀!RTICLE฀��	฀ TO฀WHICH฀ )฀ SHALL฀ REFER฀ LATER�฀WOULD฀BE฀ SUFlCIENT฀ IN฀
THEMSELVES฀TO฀JUSTIFY฀ADOPTION฀OF฀THE฀REGULATION฀AND฀THE฀DRAFTING฀AMEND

MENTS฀MADE฀TO฀FACILITATE฀UNDERSTANDING�

฀ /NE฀ OF฀ THE฀ PROBLEMS฀ WITH฀ MATRIMONIAL฀ PROCEEDINGS฀ IS฀ THAT฀ EACH฀ OF฀ THE฀
SPOUSES฀MAY฀ADDRESS฀THE฀COURT฀OF฀A฀DIFFERENT฀3TATE�฀RESULTING฀IN฀PARALLEL฀PRO

CEEDINGS฀THAT฀MAY฀LEAD฀TO฀TWO฀CONTRADICTORY฀JUDGMENTS�฀(ENCE฀WE฀HAVE฀LIS฀
PENDENS฀ IN฀ THE฀ CLASSIC฀ SENSE�฀ON฀ THE฀ONE฀HAND�฀ AND฀DEPENDENT฀ ACTIONS฀OR฀
@FALSE฀LIS฀PENDENS�฀� �	�฀ON฀THE฀OTHER�฀IN฀ADDITION฀TO฀DIFFERENCES฀BETWEEN฀LEGAL฀
SYSTEMS฀ON฀THE฀QUESTIONS฀CONCERNED�฀3IGNIlCANTLY฀SIMPLIFYING฀!RTICLE฀��฀OF฀
THE฀����฀CONVENTION฀AND฀OF฀2EGULATION฀�%#	฀.O฀����������฀!RTICLE฀����	฀
OF฀ THE฀NEW฀REGULATION฀COVERS฀MATRIMONIAL฀PROCEEDINGS฀AND฀!RTICLE฀����	฀
COVERS฀ PROCEEDINGS฀ RELATING฀ TO฀ PARENTAL฀ RESPONSIBILITY�฀ -ATRIMONIAL฀ PRO

CEEDINGS฀POSE฀A฀NUMBER฀OF฀QUESTIONS�฀SUCH฀AS฀WHAT฀HAPPENS฀WHEN฀ONE฀OF฀THE฀
LEGAL฀ SYSTEMS฀ INVOLVED฀HAS฀NO฀PROVISION฀ FOR฀ SEPARATION฀OR฀ ANNULMENT�฀ OR฀
WHAT฀HAPPENS฀WHEN฀THE฀lRST฀CASE฀lLED฀IS฀FOR฀ANNULMENT฀AND฀THE฀SECOND฀FOR฀
DIVORCE�฀4HE฀ONLY฀REQUIREMENT฀IN฀SUCH฀SITUATIONS฀IS฀THAT฀THE฀PROCEEDINGS฀BE฀
@BETWEEN฀THE฀SAME฀PARTIES��฀IN฀WHICH฀CASE฀THE฀COURT฀SECOND฀SEISED฀STAYS฀ITS฀
PROCEEDINGS฀OF฀ITS฀OWN฀MOTION฀UNTIL฀THE฀JURISDICTION฀OF฀THE฀COURT฀lRST฀SEISED฀
IS฀ESTABLISHED�฀"Y฀CONTRAST�฀PROCEEDINGS฀IN฀RELATION฀TO฀PARENTAL฀RESPONSIBILI

TY฀MUST฀@RELATE฀TO฀THE฀SAME฀CHILD฀AND฀INVOLVE฀THE฀SAME฀CAUSE฀OF฀ACTION��฀WITH฀
THE฀SAME฀PROCEEDING
STAYING฀CONSEQUENCE฀AS฀IN฀PARAGRAPH฀��

฀ 0ARAGRAPH฀�฀PROVIDES฀THAT฀PRIOR฀TEMPORIS฀APPLIES฀IN฀BOTH฀CASES฀IF฀THE฀JURIS

DICTION฀OF฀THE฀COURT฀lRST฀SEISED฀IS฀ESTABLISHED�฀THE฀COURT฀SECOND฀SEISED฀IS฀

��	฀ *UDGMENTS฀OF฀
��฀.OVEMBER฀����฀

IN฀#ASE฀#
������฀6AN฀5DEN฀
;����=฀%#2฀)
����฀AND฀OF฀

��฀!PRIL฀����฀IN฀#ASE฀#
�����฀
-IETZ฀;����=฀%#2฀)
�����

��	฀ !S฀IT฀IS฀TERMED฀IN฀THE฀
EXPLANATORY฀REPORT฀ON฀THE฀����฀
CONVENTION฀�POINT฀��	�฀&OR฀THE฀

IMPORTANCE฀OF฀THE฀RULE�฀SEE฀
*�฀0IRRUNG�฀@5NIlCATION฀EN฀MATIáRE฀

FAMILIALE�฀LA฀#ONVENTION฀DE฀L�5NION฀
%UROP£ENNE฀SUR฀LA฀RECONNAISSANCE฀

DES฀DIVORCES฀ET฀LA฀QUESTION฀DE฀
NOUVEAUX฀TRAVAUX฀D�5NIDROIT��฀

OP฀CIT��฀P�฀����
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REQUIRED฀TO฀DECLINE฀JURISDICTION฀IN฀THE฀lRST
SEISED฀COURT�S฀FAVOUR�฀4HE฀IN

NOVATION฀IS฀THAT฀THE฀PARAGRAPH฀PERMITS฀THE฀PARTY฀WHO฀BROUGHT฀THE฀ACTION฀
BEFORE฀THE฀COURT฀SECOND฀SEISED�฀IF฀HE฀OR฀SHE฀SO฀WISHES�฀TO฀BRING฀IT฀BEFORE฀THE฀
COURT฀HAVING฀JURISDICTION฀BECAUSE฀IT฀WAS฀lRST฀SEISED�฀4HAT฀PROVISION฀HAS�฀
HOWEVER�฀ELICITED฀RESERVATIONS฀ SINCE฀ THE฀OPTION฀ IS฀NOT฀ LIMITED�฀1UESTIONS฀
REMAIN�฀7HICH฀ LAW฀ IS฀ APPLICABLE�฀7HAT฀WILL฀BE฀ THE฀DOMESTIC฀ TERRITORIAL฀
RULE฀OF฀JURISDICTION��฀ETC�฀��	�

���฀(OWEVER�฀AS฀ALREADY฀STATED�฀IN฀THE฀INITIAL฀STAGE฀OF฀IMPLEMENTATION฀OF฀2EGU

LATION฀�%#	฀.O฀����������฀THERE฀WERE฀SOME฀PROBLEMS฀REGARDING฀TRANSI

TIONAL฀ SITUATIONS฀ WHICH฀ WERE฀ NOT฀ RESOLVED฀ BY฀ THE฀ TRANSITIONAL฀ PROVISIONS฀
AND฀WHICH฀COULD฀BE฀EXACERBATED฀BY฀THE฀APPLICATION฀OF฀THE฀NEW฀2EGULATION฀
�%#	฀.O฀����������฀4HESE฀PROBLEMS฀HAVE฀SO฀FAR฀BEEN฀OF฀THREE฀DIFFERENT฀
KINDS�

��	฀4HE฀lRST฀SITUATION฀IS฀ONE฀IN฀WHICH฀PROCEEDINGS฀WERE฀BROUGHT฀BEFORE฀
THE฀COURT฀lRST฀SEISED฀BEFORE฀THE฀ENTRY฀INTO฀FORCE฀OF฀THE฀REGULATION฀WHILE฀
PROCEEDINGS฀BEFORE฀THE฀COURT฀SECOND฀SEISED฀WERE฀BROUGHT฀AFTER฀ENTRY฀
INTO฀ FORCE�฀ )N฀ SUCH฀ A฀ CASE�฀ IT฀ IS฀ POSSIBLE฀ TO฀ APPLY฀ THE฀ INTERPRETATION฀
GIVEN฀BY฀THE฀#OURT฀OF฀*USTICE฀IN฀ITS฀JUDGMENT฀OF฀�฀/CTOBER฀����฀� �	฀TO฀
THE฀EFFECT฀ THAT฀ THE฀ LIS฀PENDENS฀ RULE฀APPLIES฀WHERE฀BOTH฀COURTS฀WOULD฀
HAVE฀JURISDICTION฀UNDER฀THE฀CONVENTION�฀THAT฀THE฀PURPOSE฀OF฀THE฀RULE฀IS฀
TO฀ HAVE฀ ONLY฀ ONE฀ SET฀ OF฀ PROCEEDINGS฀ WITHIN฀ THE฀ #OMMUNITY฀ AND฀
lNALLY฀TO฀ALLOW฀A฀JUDGMENT฀WHICH฀CAN฀BE฀RECOGNISED฀IN฀ALL฀THE฀-EM

BER฀3TATES�

��	฀)N฀MY฀VIEW�฀ THE฀ SAME฀ SOLUTION฀CAN฀BE฀USED฀ FOR฀ THE฀ SECOND฀GROUP฀OF฀
CASES�฀THOSE฀IN฀WHICH฀BOTH฀SETS฀OF฀PROCEEDINGS฀WERE฀BROUGHT฀BEFORE฀THE฀
ENTRY฀INTO฀FORCE฀OF฀THE฀REGULATION฀BUT฀SINCE฀NO฀JUDGMENT฀WAS฀GIVEN฀BE

FORE฀ENTRY฀INTO฀FORCE�฀IT฀WILL�฀OF฀NECESSITY�฀BE฀GIVEN฀AFTER฀ENTRY฀INTO฀FORCE�฀
4O฀MY฀MIND�฀THE฀REASONS฀SET฀OUT฀IN฀THE฀lRST฀PARAGRAPH�฀AS฀TAKEN฀FROM฀
#OURT฀OF฀*USTICE฀CASE
LAW�฀JUSTIFY฀APPLICATION฀OF฀THE฀SAME฀RULE�

��	฀4HE฀THIRD฀GROUP�฀WHICH฀IS฀HIGHLY฀SENSITIVE฀FOR฀A฀LARGE฀NUMBER฀OF฀%URO

PEAN฀CITIZENS�฀COMPRISES฀CASES฀IN฀WHICH฀THE฀JUDGMENT฀WAS฀GIVEN฀BEFORE฀
THE฀REGULATION฀CAME฀INTO฀FORCE�฀)T฀IS฀CLEARLY฀IMPOSSIBLE฀TO฀APPLY฀THE฀REC

OGNITION฀PROCEDURE฀TO฀SUCH฀CASES฀SINCE฀THEY฀ARE฀EXCLUDED฀BY฀!RTICLE฀��฀
�!RTICLE฀��฀OF฀2EGULATION฀�%#	฀.O฀���������	�฀4HAT฀IS฀AN฀OUTCOME฀
THAT฀MANY฀%UROPEAN฀CITIZENS฀OBVIOUSLY฀lND฀DIFlCULT฀ TO฀ACCEPT�฀4HE฀
SITUATION฀IS฀DIFFERENT฀FROM฀THAT฀UNDER฀!RTICLE฀��฀OF฀THE฀(AGUE฀#ONVEN

TION฀OF฀�฀ *UNE฀����฀ �TO฀WHICH฀ SOME฀-EMBER฀3TATES฀ ARE฀ CONTRACTING฀
PARTIES	�฀WHICH฀PROVIDES฀THAT฀THE฀CONVENTION฀APPLIES฀REGARDLESS฀OF฀THE฀
DATE฀ON฀WHICH฀THE฀DIVORCE฀OR฀SEPARATION฀WAS฀OBTAINED�฀ALTHOUGH฀3TATES฀
MAY฀RESERVE฀THE฀RIGHT฀TO฀APPLY฀IT฀ONLY฀TO฀THOSE฀OBTAINED฀AFTER฀THE฀ENTRY฀
INTO฀FORCE฀OF฀THE฀CONVENTION�

��	฀ )T฀IS฀THEREFORE฀HARDLY฀SURPRISING฀
THAT฀LEGAL฀THEORISTS฀HAVE฀RAISED฀
MANY฀DOUBTS฀AS฀TO฀THIS฀PROVISION�฀
&OR฀INSTANCE�฀"�฀!NCEL฀AND฀(�฀
-UIR฀7ATT�฀@,A฀D£SUNION฀
EUROP£ENNE�฀LE฀RáGLEMENT฀DIT฀
@@"RUXELLES฀)��฀��฀OP฀CIT��฀PP�฀���n����฀
(�฀4AGARAS�฀@1UESTIONS฀SP£CIALES฀
RELATIVES฀Ü฀L�UNIlCATION฀
COMMUNAUTAIRE฀DU฀DROIT฀
INTERNATIONAL฀PRIV£฀DE฀LA฀FAMILLE฀
�RáGLEMENT฀���������	��฀OP฀CIT��฀PP�฀
���n����฀)N฀ANY฀EVENT�฀
(�฀'AUDEMET
4ALLON�฀
@,E฀RáGLEMENT฀N�฀���������฀DU฀
#ONSEIL฀DU฀��฀MAI฀�����฀
COMP£TENCE�฀RECONNAISSANCE฀ET฀
EX£CUTION฀DES฀D£CISIONS฀EN฀MATIáRE฀
MATRIMONIALE฀ET฀EN฀MATIáRE฀DE฀
RESPONSABILIT£฀PARENTALES฀DES฀
ENFANTS฀COMMUNS��฀OP฀CIT��฀PP�฀
���n����฀STRESSES฀THE฀EFFORT฀THE฀
ARTICLE฀REPRESENTS฀AND฀THE฀INGENIOUS฀
NATURE฀OF฀THE฀SOLUTION�
��	฀ #ASE฀#
������฀%LSBETH฀&REIFRAU฀
VON฀(ORN฀V฀+EVIN฀#INNAMOND฀
;����=฀%#2฀)
�����
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���฀#HAPTER฀)))฀OF฀2EGULATION฀�%#	฀.O฀���������฀CONTAINS฀RULES฀ON฀RECOGNI

TION฀AND฀ENFORCEMENT฀OF฀JUDGMENTS�฀4HERE฀HAVE฀BEEN฀A฀NUMBER฀OF฀IMPOR

TANT฀ INNOVATIONS฀ HERE฀ WITH฀ RESPECT฀ TO฀ 2EGULATION฀ �%#	฀ .O฀ ����������฀
&IRSTLY�฀HAD฀THE฀REGULATION฀BEEN฀CONlNED฀TO฀CHANGES฀TO฀THE฀MARRIAGE฀BOND�฀
JUDGMENTS฀WOULD฀NORMALLY฀HAVE฀AFFECTED฀ONLY฀CIVIL
STATUS฀RECORDS฀AND฀NO฀
ENFORCEMENT฀RULES฀WOULD฀HAVE฀BEEN฀REQUIRED�฀)T฀WAS฀THE฀INCLUSION฀OF฀PROVI

SIONS฀ON฀PARENTAL฀RESPONSIBILITY฀THAT฀MADE฀ENFORCEMENT฀PROVISIONS฀NECES

SARY฀IN฀2EGULATION฀�%#	฀.O฀���������฀IN฀THE฀lRST฀PLACE�฀WHICH฀IS฀WHY฀
2EGULATION฀�%#	฀.O฀���������฀HAS฀A฀3ECTION฀�฀ON฀RECOGNITION�฀A฀3ECTION฀
�฀ON฀DECLARATION฀OF฀ENFORCEABILITY฀AND฀A฀3ECTION฀�฀ON฀COMMON฀PROVISIONS�฀
3ECONDLY�฀NEW฀SECTIONS฀HAVE฀BEEN฀ADDED�฀4HESE฀ARE฀3ECTION฀�฀ON฀ENFORCE

ABILITY฀ OF฀ CERTAIN฀ JUDGMENTS฀ CONCERNING฀ RIGHTS฀ OF฀ ACCESS฀ AND฀ OF฀ CERTAIN฀
JUDGMENTS฀WHICH฀REQUIRE฀THE฀RETURN฀OF฀THE฀MINOR฀�AN฀IMPORTANT฀ADDITION฀
IN฀KEEPING฀WITH฀ THE฀4AMPERE฀MANDATE	�฀3ECTION฀�฀ON฀AUTHENTIC฀ INSTRU

MENTS฀AND฀AGREEMENTS฀�NECESSARY฀FOR฀SOME฀COUNTRIES฀EVEN฀IF฀UNKNOWN฀IN฀
OTHERS	�฀AND฀3ECTION฀�฀ON฀OTHER฀PROVISIONS�฀INCLUDING฀THE฀ENFORCEMENT฀PRO

CEDURE฀�!RTICLE฀��	�฀COSTS฀�!RTICLE฀��	�฀LEGAL฀AID฀�!RTICLE฀��	�฀EXCLUSION฀OF฀
SECURITY฀OR฀BOND฀�!RTICLE฀��	฀AND฀LEGALISATION฀OR฀OTHER฀SIMILAR฀FORMALITIES฀
�!RTICLE฀��	�

��฀ 2ECOGNITION฀OF฀JUDGMENTS

���฀&IRSTLY฀AND฀AS฀ FAR฀AS฀ JUDGMENTS฀ IN฀MATRIMONIAL฀CASES฀ARE฀CONCERNED�฀THE฀
DECISION฀MUST฀BE฀POSITIVE�฀AS฀EMERGES฀FROM฀!RTICLE฀���	฀�FORMERLY฀!RTICLE฀
��	฀��	฀WHICH฀MAKES฀IT฀CLEAR฀THAT฀THE฀JUDGMENT฀MUST฀BE฀ONE฀GRANTING฀A฀DI

VORCE�฀ LEGAL฀ SEPARATION฀ OR฀ MARRIAGE฀ ANNULMENT�฀ 4HAT฀ MEANS฀ THAT฀ IF฀ THE฀
DECISION฀IS฀NEGATIVE�฀IT฀IS฀POSSIBLE฀TO฀BRING฀ACTION฀BEFORE฀THE฀COURTS฀OF฀THE฀
OTHER฀-EMBER฀3TATE฀HAVING฀JURISDICTION฀UNDER฀!RTICLE฀��฀4HE฀INTERPRETA

TION฀ IS฀ THEREFORE฀ FAVOR฀NEGOTII�฀-OREOVER�฀ IT฀MUST฀BE฀BORNE฀ IN฀MIND฀ THAT฀
ONLY฀POSITIVE฀DECISIONS฀HAVE฀THE฀FORCE฀OF฀RES฀JUDICATA�฀4HAT฀RAISES฀THE฀QUES

TION฀OF฀WHETHER฀THIS฀INTERPRETATION฀APPLIES฀ONLY฀TO฀DIVORCE฀AND฀SEPARATION฀
OR฀ALSO฀TO฀ANNULMENT�฀)N฀"ONOMI�S฀VIEW฀� �	�฀IT฀COULD฀NOT฀APPLY฀TO฀ANNUL

MENT฀SINCE฀IN฀THAT฀CASE฀THE฀PROBLEM฀IS฀EX฀TUNC�฀I�E�฀IT฀EXISTED฀AT฀THE฀TIME฀THAT฀
THE฀ MARRIAGE฀ WAS฀ CONTRACTED�฀ )N฀ MY฀ VIEW�฀ THERE฀ IS฀ NO฀ SUCH฀ DISTINCTION฀
SINCE�฀IN฀THE฀EVENT฀OF฀A฀NEGATIVE฀DECISION�฀WHETHER฀IT฀RELATES฀TO฀DIVORCE฀OR฀TO฀
ANNULMENT�฀THE฀MARRIAGE฀CONTINUES฀TO฀EXIST฀AND฀THERE฀IS฀THEREFORE฀NO฀REA

SON฀NOT฀TO฀ALLOW฀FURTHER฀RECOURSE�

���฀!S฀ STATED฀ IN฀ CONNECTION฀ WITH฀ LIS฀ PENDENS�฀ THERE฀ IS฀ ANOTHER฀ RULE฀ WHICH฀
WOULD�฀OF฀ITSELF�฀JUSTIFY฀THE฀ADOPTION฀OF฀THE฀REGULATION�฀)T฀IS฀!RTICLE฀��฀�FOR


��	฀ &OR฀THE฀REQUIREMENT฀THAT฀THE฀
DECISION฀BE฀POSITIVE�฀SEE฀POINT฀��฀OF฀

THE฀"ORRÖS฀REPORT�฀AGAINST฀THIS฀
INTERPRETATION�฀SEE฀(�฀4AGARAS�฀
@1UESTION฀SP£CIALES฀RELATIVES฀Ü฀

L�UNIlCATION฀COMMUNAUTAIRE฀DU฀
DROIT฀INTERNATIONAL฀PRIV£฀DE฀LA฀

FAMILLE฀�RáGLEMENT฀���������	��฀OP฀
CIT��฀P�฀����฀"�฀!NCEL฀AND฀(�฀-UIR฀

7ATT฀POINT฀OUT฀IN฀@,A฀D£SUNION฀
EUROP£ENNE�฀LE฀RáGLEMENT฀DIT฀

@@"RUXELLES฀)��฀��฀OP฀CIT��฀P�฀����฀THAT฀
THIS฀SOLUTION฀WAS฀ADOPTED฀IN฀

RESPONSE฀TO฀3CANDINAVIAN฀PRESSURE�
��	฀ !�฀"ONOMI�฀@)L฀2EGOLAMENTO฀

COMUNITARIO฀SULLA฀COMPETENZA฀E฀SUL฀
RICONOSCIMENTO฀IN฀MATERIA฀

MATRIMONIALE฀E฀DI฀POTESTÜ฀DEI฀
GENITORI��฀OP฀CIT��฀PP�฀���n����
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MERLY฀!RTICLE฀��	�฀WHICH฀REINFORCES฀THE฀SCOPE฀OF฀RECOGNITION�฀)T฀STIPULATES฀
THAT฀JUDGMENTS฀GIVEN฀IN฀A฀-EMBER฀3TATE฀ARE฀TO฀BE฀RECOGNISED฀IN฀THE฀OTHER฀
-EMBER฀3TATES฀WITHOUT฀ANY฀SPECIAL฀PROCEDURE฀BEING฀REQUIRED�฀A฀PROVISION฀
BASED฀ON฀THE฀PRINCIPLE฀OF฀MUTUAL฀CONlDENCE�฀4HE฀MOST฀IMPORTANT฀POINT�฀
HOWEVER�฀ IS฀ THAT฀NO฀SPECIAL฀PROCEDURE฀ IS฀ REQUIRED฀FOR฀UPDATING฀THE฀CIVIL

STATUS฀RECORDS฀OF฀A฀-EMBER฀3TATE฀�PARAGRAPH฀�	฀SINCE฀THAT฀IS฀TO฀BE฀DONE฀ON฀
THE฀BASIS฀OF฀ THE฀ JUDGMENT฀GIVEN฀ IN฀MATRIMONIAL฀PROCEEDINGS฀ IN฀ANOTHER฀
-EMBER฀3TATE�฀)T฀IS฀THUS฀OBVIOUS฀THAT฀!RTICLE฀��฀�NOW฀!RTICLE฀��	฀INTRO

DUCED฀AN฀IMPORTANT฀CHANGE฀WHICH฀WILL฀BE฀APPRECIATED฀BY฀%UROPEAN฀CITI

ZENS�฀GIVEN฀THAT฀UPDATING฀THE฀CIVIL
STATUS฀RECORDS฀IS฀THE฀EFFECT฀MOST฀COM

MONLY฀SOUGHT�฀&OLLOWING฀ENTRY฀INTO฀FORCE฀OF฀THE฀REGULATION�฀THAT฀PROVISION฀
WILL฀SAVE฀TIME฀AND฀EXPENSE฀SINCE฀THE฀CIVIL
STATUS฀RECORDS฀WILL฀BE฀UPDATED฀
WITHOUT฀REQUIRING฀ANY฀FURTHER฀DECISION�฀&EW฀BILATERAL฀AGREEMENTS฀CURRENTLY฀
IN฀FORCE฀HAVE฀GONE฀SO฀FAR�฀.EVERTHELESS�฀PROBLEMS฀ARISE฀FROM฀THE฀FACT฀THAT฀
RECOGNITION฀IS฀NOT฀JUDICIAL฀BUT฀IS฀EQUIVALENT฀TO฀RECOGNITION฀FOR฀THE฀PURPOSES฀
OF฀THE฀CIVIL
STATUS฀RECORDS�

฀ 2ECOGNITION฀WITHOUT฀THE฀NEED฀FOR฀ANY฀FURTHER฀PROCEDURE฀WOULD฀REQUIRE฀A฀
GUARANTEE฀THAT฀IT฀MAY฀BE฀APPEALED฀AGAINST�฀IN฀ACCORDANCE฀WITH฀THE฀PROCE

DURE฀PROVIDED฀FOR฀IN฀THE฀REGULATION฀ITSELF฀�!RTICLE฀����		�฀WHICH฀IS฀THE฀AP

PEAL฀PROCEDURE฀LAID฀DOWN฀FOR฀ENFORCEMENT฀��	�

���฀!฀SPECIlC฀ISSUE฀FOR฀3PAIN�฀)TALY฀AND฀0ORTUGAL฀IS฀THAT฀OF฀CONCORDATS฀WITH฀THE฀
(OLY฀3EE�฀AS฀REFERRED฀TO฀IN฀!RTICLE฀��฀�FORMERLY฀!RTICLE฀��	�฀3INCE฀THE฀REGU

LATION฀IS฀CONlNED฀TO฀@CIVIL฀MATTERS�฀�!RTICLE฀���		�฀IT฀WOULD฀HAVE฀BEEN฀CON

SISTENT฀WITH฀THE฀SECULAR฀NATURE฀OF฀THE฀%UROPEAN฀PROJECT฀TO฀LIMIT฀THE฀SCOPE฀
OF฀THE฀REGULATION฀TO฀CIVIL฀PROCEDURES�฀AND฀THAT฀WOULD฀NOT฀HAVE฀INFRINGED฀
THE฀AGREEMENTS฀WITH฀THE฀(OLY฀3EE฀BUT฀WOULD฀SIMPLY฀HAVE฀CIRCUMSCRIBED฀
THE฀MATERIAL฀SCOPE฀OF฀THE฀REGULATION�฀"UT฀THE฀THREE฀-EMBER฀3TATES฀REFERRED฀
TO฀HAVE฀CONCORDATS�฀ALTHOUGH฀THE฀CONTENT฀IS฀DIFFERENT฀IN฀EACH฀CASE�฀AND฀THIS฀
FACT฀LED฀TO฀THE฀INSERTION฀OF฀A฀PROVISION฀ON฀THE฀MATTER�

฀ !฀MATTER฀OF฀CONSIDERABLE฀INTEREST฀IS฀THE฀PROTECTION฀OF฀DEFENCE฀RIGHTS฀IN฀PRO

CEEDINGS฀UNDER฀CANON฀LAW�฀AS฀REFERRED฀TO฀BY฀"ARATTA฀� �	฀IN฀RELATION฀TO฀THE฀
JUDGMENT฀OF฀THE฀%UROPEAN฀#OURT฀OF฀(UMAN฀2IGHTS฀OF฀��฀*ULY฀����฀� �	�฀)N฀
ADDITION�฀DEFAULT฀OF฀APPEARANCE฀BY฀THE฀RESPONDENT฀IN฀PROCEEDINGS฀UNDER฀
CANON฀LAW฀MAY฀RAISE฀QUESTIONS฀RELATING฀TO฀THE฀PRINCIPLE฀OF฀FREEDOM฀OF฀RELI

GION฀AND฀THE฀NON
DENOMINATIONAL฀NATURE฀OF฀THE฀3TATE฀��	�

���฀7ITH฀REGARD฀TO฀GROUNDS฀OF฀NON
RECOGNITION฀OR฀NON
ENFORCEMENT�฀!RTICLES฀
��฀ AND฀��฀ �FORMERLY฀!RTICLE฀ ��	฀ FOLLOW฀!RTICLE฀ ��฀OF฀ THE฀����฀"RUSSELS฀
#ONVENTION�฀ALTHOUGH฀THE฀GROUNDS฀OF฀NON
RECOGNITION฀PROVIDED฀FOR฀IN฀THE฀
����฀ (AGUE฀ #ONVENTION฀ ON฀ THE฀ 0ROTECTION฀ OF฀ #HILDREN฀ ALSO฀ HAD฀ TO฀ BE฀
TAKEN฀INTO฀CONSIDERATION฀IN฀ORDER฀TO฀ENSURE฀HARMONIOUS฀APPLICATION฀OF฀THAT฀
CONVENTION฀ AND฀ THE฀ #OMMUNITY฀ INSTRUMENT�฀ !RTICLE฀ ��฀ SETS฀ OUT฀ THE฀

��	฀ )N฀PRINCIPLE�฀NECESSARY฀ONLY฀FOR฀
MEASURES฀RELATING฀TO฀PARENTAL฀
RESPONSIBILITY�฀/N฀THE฀PROCEDURE฀
FOR฀RECOGNITION฀AND฀ENFORCEMENT�฀
SEE฀2�฀7AGNER�฀@$IE฀!NERKENNUNG฀
UND฀6OLLSTRECKUNG฀VON฀
%NTSCHEIDUNGEN฀NACH฀DER฀"RÓSSEL฀
))
6ERORDNUNG��฀)02AX�฀��฀�����฀
PP�฀��n���
��	฀ 2�฀"ARATTA�฀@3EPARAZIONE฀E฀
DIVORZIO฀NEL฀$)0R฀ITALIANO��฀OP฀CIT��฀
�����฀P�฀�����฀NOTE฀����
��	฀ )N฀0ELLEGRINI฀V฀)TALY�฀)N฀THAT฀
CONNECTION�฀SEE฀-�฀'UZMÖN�฀
@.OVEDADES฀EN฀MATERIA฀DE฀
RECONOCIMIENTO฀DE฀RESOLUCIONES฀
ECLESIÖSTICAS฀SOBRE฀NULIDAD฀
MATRIMONIAL��฀!RANZADI฀CIVIL�฀
.O฀���฀�����฀PP�฀��n���
��	฀ *UDGMENT฀OF฀��฀*UNE฀����฀OF฀
THE฀3PANISH฀3UPREME฀#OURT�฀
!CTUALIDAD฀*UR¤DICA฀!RANZADI�฀
.O฀����฀��฀*ULY฀�����฀PP�฀�n��฀)N฀
THAT฀CONNECTION�฀SEE฀2�฀
-�฀-OLINER�฀@,A฀REBELD¤A฀Y฀EL฀
RECONOCIMIENTO฀DE฀EFECTOS฀CIVILES฀A฀
LAS฀SENTENCIAS฀CAN�NICAS฀DE฀NULIDAD฀
�A฀PROP�SITO฀DE฀LA฀3ENTENCIA฀DEL฀
4RIBUNAL฀3UPREMO฀DE฀��฀DE฀JUNIO฀
DE฀����	��฀"OLET¤N฀DE฀)NFORMACI�N฀
DEL฀-INISTERIO฀DE฀*USTICIA�฀.O฀�����฀
��฀/CTOBER฀�����฀PP�฀����n�����฀
ALTHOUGH฀IT฀DOES฀NOT฀COINCIDE฀WITH฀
WHAT฀IS฀STATED฀IN฀THE฀NOTE฀REFERRED฀
TO�
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GROUNDS฀OF฀NON
RECOGNITION฀OF฀JUDGMENTS฀RELATING฀TO฀A฀DIVORCE�฀LEGAL฀SEPA

RATION฀OR฀MARRIAGE฀ANNULMENT�฀WHILE฀!RTICLE฀��฀ SETS฀OUT฀ THE฀GROUNDS฀OF฀
NON
RECOGNITION฀OF฀JUDGMENTS฀RELATING฀TO฀PARENTAL฀RESPONSIBILITY�฀4HE฀REA

SON฀FOR฀THE฀DISTINCTION฀IS฀THAT�฀ALTHOUGH฀BOTH฀TYPES฀OF฀JUDGMENT฀ARE฀CLOSELY฀
CONNECTED฀WITH฀THE฀MATRIMONIAL฀PROCEEDINGS�฀THEY฀MAY฀HAVE฀BEEN฀GIVEN฀
BY฀DIFFERENT฀AUTHORITIES�฀DEPENDING฀ON฀THE฀INTERNAL฀DISTRIBUTION฀OF฀JURISDIC

TION฀WITHIN฀THE฀3TATE฀OF฀ORIGIN�฀!NOTHER฀REASON฀FOR฀THE฀DISTINCTION฀IS฀THAT฀
THE฀SUBJECT฀MATTER฀OF฀MATRIMONIAL฀PROCEEDINGS฀AND฀THE฀SUBJECT฀MATTER฀OF฀
PARENTAL
RESPONSIBILITY฀PROCEEDINGS฀ARE฀NOT฀IDENTICAL�฀SO฀THAT฀THE฀GROUNDS฀
FOR฀NON
RECOGNITION฀CANNOT฀BE฀THE฀SAME฀IN฀BOTH฀CASES�

���฀/F฀ THE฀ GROUNDS฀ FOR฀ NON
RECOGNITION฀ OF฀ JUDGMENTS฀ IN฀ MATRIMONIAL฀ PRO

CEEDINGS�฀THE฀lRST�฀AND฀THE฀ONE฀WHICH฀RAISES฀SENSITIVITIES฀AMONG฀-EMBER฀
3TATES�฀IS฀THE฀FACT฀THAT฀THE฀JUDGMENT฀IS฀CONTRARY฀TO฀PUBLIC฀POLICY฀IN฀THE฀RE

QUESTED฀3TATE�฀&OR฀THAT฀REASON�฀THE฀PROVISION฀NEEDS฀TO฀EXAMINED฀IN฀CON

JUNCTION฀WITH฀!RTICLES฀��฀�FORMERLY฀!RTICLE฀��	�฀��฀�FORMERLY฀!RTICLE฀��	฀
AND฀��฀�FORMERLY฀!RTICLE฀��	�

฀ 4HE฀ SECOND฀ GROUND฀ OF฀ NON
RECOGNITION฀ IS฀ DEFAULT฀ OF฀ APPEARANCE฀ BY฀ THE฀
RESPONDENT�฀4HE฀TEXT฀OF฀!RTICLE฀��฀OF฀THE฀����฀"RUSSELS฀))฀#ONVENTION฀WAS฀
AMENDED฀ON฀THIS฀POINT�฀FOLLOWING฀THE฀AMENDMENT฀MADE฀TO฀!RTICLE฀����	฀
OF฀ THE฀"RUSSELS฀ )฀#ONVENTION฀��	�฀4HE฀EARLIER฀PROVISION฀WAS฀AMENDED฀TO฀
INTRODUCE฀SOME฀mEXIBILITY฀INTO฀THE฀REQUIREMENTS฀FOR฀PROPER฀NOTIlCATION฀BY฀
REPLACING฀THE฀WORDS฀@WAS฀NOT฀DULY฀SERVED�฀BY฀@WAS฀NOT฀SERVED฀x฀IN฀SUCH฀A฀
WAY��฀4HE฀DANGER฀IS฀THAT�฀IN฀PRACTICE�฀THERE฀IS฀A฀TENDENCY฀TO฀INTERPRET฀@WAS฀
NOT฀SERVED฀x฀IN฀SUCH฀A฀WAY�฀AS฀MEANING฀@WAS฀NOT฀DULY฀SERVED�฀� �	�฀)T฀ALSO฀
STANDS฀TO฀REASON฀THAT฀THAT฀GROUND฀OF฀NON
RECOGNITION฀CANNOT฀BE฀USED฀IF฀THE฀
RESPONDENT฀HAS฀ACCEPTED฀THE฀JUDGMENT฀UNEQUIVOCALLY�฀AS�฀FOR฀INSTANCE�฀BY฀
REMARRYING�

฀ 5NDERSTANDING฀THE฀GROUNDS฀OF฀NON
RECOGNITION฀SET฀OUT฀IN฀SUBPARAGRAPHS฀
�C	฀AND฀�D	�฀WHICH฀REFER฀TO฀IRRECONCILABLE฀JUDGMENTS�฀IS฀NO฀EASY฀MATTER�฀)N฀
REALITY�฀THEY฀ARE฀A฀RESPONSE฀TO฀A฀PRACTICAL฀NEED฀BUT฀THE฀SOLUTION฀ADOPTED฀IS฀
UNDOUBTEDLY฀OPEN฀TO฀QUESTION฀� �	�

฀ 4HE฀lRST฀OF฀THOSE฀GROUNDS฀IS฀THAT฀THE฀JUDGMENT฀IN฀THE฀-EMBER฀3TATE฀OF฀
ORIGIN฀IS฀IRRECONCILABLE฀WITH฀A฀JUDGMENT฀GIVEN฀IN฀PROCEEDINGS฀BETWEEN฀THE฀
SAME฀PARTIES฀IN฀THE฀-EMBER฀3TATE฀IN฀WHICH฀RECOGNITION฀IS฀SOUGHT�฀REGARD

LESS฀OF฀WHETHER฀THE฀JUDGMENT฀IN฀THE฀LATTER฀-EMBER฀3TATE฀IS฀EARLIER฀OR฀LATER฀
THAN฀THE฀ONE฀IN฀THE฀3TATE฀OF฀ORIGIN�฀)N฀PRACTICE�฀THAT฀IS฀A฀PURELY฀MARGINAL฀
INSTANCE฀WHICH฀WILL฀OCCUR฀ONLY฀IF฀THE฀LIS฀PENDENS฀RULE฀IN฀!RTICLE฀��฀�ALREADY฀
REFERRED฀TO	฀HAS฀NOT฀OPERATED฀PROPERLY�฀4HE฀SECOND฀GROUND฀REFERS฀TO฀CASES฀
IN฀WHICH฀THE฀JUDGMENT�฀WHETHER฀GIVEN฀IN฀ANOTHER฀-EMBER฀3TATE฀OR฀IN฀A฀
NON
MEMBER฀3TATE฀BETWEEN฀THE฀SAME฀PARTIES�฀MEETS฀TWO฀CONDITIONS�฀IT฀WAS฀
GIVEN฀EARLIER฀AND฀IT฀FULlLS฀THE฀CONDITIONS฀NECESSARY฀FOR฀ITS฀RECOGNITION฀IN฀

��	฀ .OW฀!RTICLE฀����	฀OF฀
2EGULATION฀�%#	฀.O฀��������

��	฀ 4HAT฀WAS฀WHAT฀HAPPENED฀IN฀THE฀
INITIAL฀3PANISH฀VERSION฀OF฀

!RTICLE฀����	฀OF฀2EGULATION฀�%#	฀
.O฀��������฀WHICH�฀UNLIKE฀THE฀

OTHER฀LANGUAGE฀VERSIONS�฀HAD฀@DE฀
FORMA฀REGULAR�฀�@DULY�	�฀!S฀A฀RESULT�฀

A฀CORRIGENDUM฀WAS฀PUBLISHED฀IN฀
/FlCIAL฀*OURNAL฀,฀���฀OF฀

�฀*ULY฀�����฀)N฀THAT฀CONNECTION�฀SEE฀
0�฀*IM£NEZ฀"LANCO�฀@,A฀REDACCI�N฀

ERR�NEA฀DEL฀ART�฀����	฀DE฀LA฀VERSI�N฀
ESPA®OLA฀DEL฀2EGLAMENTO฀�#%	฀

N¢MERO฀��������฀RELATIVO฀A฀LA฀
COMPETENCIA฀JUDICIAL�฀EL฀

RECONOCIMIENTO฀Y฀LA฀EJECUCI�N฀DE฀
RESOLUCIONES฀JUDICIALES฀EN฀MATERIA฀

CIVIL฀Y฀MERCANTIL��฀2EVISTA฀%SPA®OLA฀
DE฀$ERECHO฀)NTERNACIONAL�฀�฀AND฀��฀

�����฀PP�฀���n����
��	฀ %XAMPLES฀OPEN฀TO฀QUESTION฀ARE฀

GIVEN฀IN฀POINT฀��฀OF฀THE฀"ORRÖS฀
REPORT฀AND฀ARE฀DISCUSSED฀ELSEWHERE�฀
AS฀IN฀"�฀!NCEL฀AND฀(�฀-UIR฀7ATT�฀

@,A฀D£SUNION฀EUROP£ENNE�฀LE฀
RáGLEMENT฀DIT฀@@"RUXELLES฀)��฀��฀OP฀CIT��฀

PP�฀���n����
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THE฀-EMBER฀3TATE฀IN฀WHICH฀RECOGNITION฀IS฀SOUGHT�฀4HAT�฀TOO�฀IS฀A฀COMPLEX฀
PROVISION฀WHICH฀MAY฀BE฀OF฀PRACTICAL฀SIGNIlCANCE�฀PARTICULARLY฀IN฀RELATION฀TO฀
JUDGMENTS฀GIVEN฀IN฀THIRD฀3TATES฀AND฀THE฀CONDITIONS฀UNDER฀WHICH฀THEY฀ARE฀
RECOGNISED฀IN฀THE฀-EMBER฀3TATES�

���฀)N฀RELATION฀TO฀THE฀GROUNDS฀OF฀NON
RECOGNITION฀AND฀ENFORCEMENT฀OF฀MEAS

URES฀RELATING฀TO฀PARENTAL฀RESPONSIBILITY฀REFERRED฀TO฀IN฀!RTICLE฀���฀IT฀SHOULD฀
BE฀NOTED฀THAT฀SOME฀ARE฀COMMON฀WHILE฀OTHERS฀ARE฀PARTICULAR฀TO฀THIS฀SITUA

TION฀AND฀ARE฀ALSO฀ALIGNED฀ON฀THE฀����฀(AGUE฀#ONVENTION�฀&IRSTLY�฀IT฀SHOULD฀
BE฀EMPHASISED฀THAT฀IRRECONCILABILITY฀WITH฀PUBLIC฀POLICY฀IS฀ATTENUATED฀BY฀THE฀
CONSIDERATION฀TO฀BE฀GIVEN฀TO฀THE฀BEST฀INTERESTS฀OF฀THE฀CHILD�฀.OTE฀ALSO฀THAT฀
THERE฀IS฀NO฀GENERAL฀SAFEGUARD฀OF฀PUBLIC฀POLICY฀IN฀RELATION฀TO฀DECISIONS฀ON฀
RIGHTS฀OF฀ACCESS฀�!RTICLE฀��	฀AND฀RETURN฀�!RTICLE฀��	�฀WHICH฀ARE฀REFERRED฀TO฀
BELOW�฀3ECONDLY�฀WE฀SHOULD฀POINT฀OUT฀THAT฀A฀DECISION฀MAY฀NOT฀BE฀RECOG

NISED฀OR฀ ENFORCED฀ IF฀ THE฀ CHILD฀HAS฀NOT฀BEEN฀GIVEN฀AN฀OPPORTUNITY฀ TO฀BE฀
HEARD฀OR฀WHEN฀ANY฀PERSON฀CLAIMING฀THAT฀THE฀JUDGMENT฀INFRINGES฀HIS฀OR฀HER฀
PARENTAL฀RESPONSIBILITY฀HAS฀NOT฀BEEN฀GIVEN฀AN฀OPPORTUNITY฀TO฀BE฀HEARD�

���฀&INALLY�฀)฀WOULD฀ADD฀THAT฀NEITHER฀THE฀REGULATION฀IN฀EITHER฀OF฀ITS฀VERSIONS฀NOR฀
THE฀CONVENTION฀ON฀WHICH฀IT฀IS฀BASED฀CONTAINS฀ANY฀PROVISION฀ON฀CAPACITY฀TO฀
CONTRACT฀A฀SECOND฀MARRIAGE�฀ALTHOUGH฀THAT฀WAS฀PROPOSED฀BY฀THE฀%UROPEAN฀
0ARLIAMENT฀IN฀ITS฀OPINION�฀AND฀IT฀IS฀SOMETHING฀)฀PERSONALLY฀SUPPORTED�฀4HE฀
%UROPEAN฀0ARLIAMENT฀PROPOSAL฀WAS฀ TAKEN฀ FROM฀!RTICLE฀��฀OF฀ THE฀(AGUE฀
#ONVENTION฀OF฀�฀*UNE฀����฀ON฀THE฀2ECOGNITION฀OF฀$IVORCES฀AND฀MADE฀THE฀
NECESSARY฀AMENDMENTS�฀BEARING฀IN฀MIND฀THAT฀THE฀(AGUE฀#ONVENTION฀IS฀A฀
SIMPLE฀ CONVENTION�฀!RTICLE฀��฀PROVIDES฀ THAT฀ @A฀3TATE฀WHICH฀ IS฀OBLIGED฀ TO฀
RECOGNISE฀A฀DIVORCE฀UNDER฀THIS฀CONVENTION฀MAY฀NOT฀PRECLUDE฀EITHER฀SPOUSE฀
FROM฀REMARRYING฀ON฀THE฀GROUND฀THAT฀THE฀LAW฀OF฀ANOTHER฀3TATE฀DOES฀NOT฀REC

OGNISE฀THAT฀DIVORCE��

��฀ $ECLARATION฀OF฀ENFORCEABILITY

���฀4HE฀TITLE฀OF฀3ECTION฀))฀OF฀#HAPTER฀))฀OF฀THE฀"RUSSELS฀))A฀2EGULATION฀�@!P

PLICATION฀ FOR฀ A฀ DECLARATION฀ OF฀ ENFORCEABILITY�	฀ IS฀ DESIGNED฀ TO฀ CLARIFY฀ THE฀
PURPOSE฀OF฀THE฀PROVISIONS�฀WHICH฀RELATE฀TO฀INTERMEDIATE฀MEASURES฀TO฀PERMIT฀
THE฀ ENFORCEMENT฀ OF฀ A฀ FOREIGN฀ JUDGMENT฀ �I�E�฀ @EXEQUATUR�	฀ RATHER฀ THAN฀ TO฀
ENFORCEMENT฀MEASURES฀THEMSELVES฀IN฀THE฀STRICT฀SENSE�

฀ 4HERE฀HAVE฀BEEN฀A฀NUMBER฀OF฀CHANGES฀IN฀THIS฀AREA฀RECENTLY�฀!S฀TO฀THE฀PRO

CEDURE฀ FOR฀ ENFORCEMENT�฀ THE฀ ����฀ "RUSSELS฀ ))฀ #ONVENTION฀ FOLLOWED฀ THE฀
SAME฀SCHEME฀AS฀PROVIDED฀FOR฀IN฀THE฀����฀"RUSSELS฀)฀#ONVENTION฀AND฀THUS฀
HAD฀CONSIDERABLE฀ADVANTAGES�฀IT฀WAS฀INITIATED฀AT฀THE฀REQUEST฀OF฀ONE฀OF฀THE฀
PARTIES฀AND฀WAS฀A฀FAST�฀SIMPLE฀#OMMUNITY฀PROCEDURE฀WHICH฀APPLIED฀IN฀ALL฀
THE฀-EMBER฀3TATES�฀9ET฀WHEN฀THE฀����฀CONVENTION฀WAS฀BEING฀REVISED฀AND฀
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TRANSFORMED฀INTO฀THE฀"RUSSELS฀)฀2EGULATION�฀THE฀EXEQUATUR฀AND฀REDRESS฀SYS

TEM฀IN฀EXISTENCE฀UP฀TO฀THEN฀WAS฀SIMPLIlED�฀ IN฀ACCORDANCE฀WITH฀REQUESTS฀
FROM฀ LAW฀ PROFESSIONALS�฀ 4HAT฀ CHANGE฀ WAS฀ TAKEN฀ INTO฀ ACCOUNT฀ WHEN฀ THE฀
����฀CONVENTION฀WAS฀BEING฀TRANSFORMED฀INTO฀A฀REGULATION฀AND�฀ALTHOUGH฀
THE฀SAME฀DEGREE฀OF฀SIMPLIlCATION฀AS฀IN฀@"RUSSELS฀)�฀WAS฀NOT฀ACHIEVED�฀THERE฀
WERE฀CONSEQUENCES฀FOR฀THE฀"RUSSELS฀))฀2EGULATION�฀WITH฀THE฀TREND฀TOWARDS฀
SIMPLIlCATION฀CONTINUING฀IN฀THE฀"RUSSELS฀))A฀2EGULATION�฀)N฀THE฀lRST฀ IN

STANCE�฀THE฀LIST฀OF฀COURTS฀HAVING฀JURISDICTION฀TO฀DECIDE฀ON฀EXEQUATUR฀OR฀RE

DRESS฀DOES฀NOT฀APPEAR฀IN฀THE฀#OMMUNITY฀INSTRUMENT฀ITSELF฀OR฀IN฀THE฀AN

NEXES฀THERETO฀BUT฀RATHER฀IS฀NOTIlED฀DIRECTLY฀TO฀THE฀#OMMISSION�฀WHICH฀IS฀
RESPONSIBLE฀FOR฀UPDATING฀THE฀INFORMATION฀AND฀MAKING฀IT฀PUBLICLY฀AVAILABLE฀
THROUGH฀PUBLICATION฀IN฀THE฀/FlCIAL฀*OURNAL฀OF฀THE฀%UROPEAN฀5NION฀OR฀ANY฀
OTHER฀APPROPRIATE฀MEANS฀ �!RTICLE฀��	�฀4HIS฀AVOIDS฀HAVING฀ TO฀AMEND฀ THE฀
REGULATION฀EACH฀TIME฀A฀-EMBER฀3TATE฀MAKES฀A฀CHANGE฀TO฀ITS฀NATIONAL฀LEGIS

LATION฀��	�฀3ECONDLY�฀IN฀BOTH฀INSTRUMENTS฀THE฀PARTY฀SEEKING฀OR฀CONTESTING฀
RECOGNITION฀MUST฀PRODUCE฀�!RTICLES฀��฀AND฀��	฀A฀COPY฀OF฀THE฀JUDGMENT฀AND฀
A฀CERTIlCATE฀USING฀THE฀STANDARD฀FORM฀SET฀OUT฀ IN฀!NNEX฀)฀ �@*UDGMENTS฀ IN฀
MATRIMONIAL฀MATTERS�	฀OR฀!NNEX฀))฀�@*UDGMENTS฀ON฀PARENTAL฀RESPONSIBILI

TY�	�฀ &OR฀ UPDATING฀ OR฀ MAKING฀ TECHNICAL฀ AMENDMENTS฀ TO฀ THESE฀ STANDARD฀
FORMS�฀THE฀#OMMISSION฀WILL฀BE฀ASSISTED฀BY฀AN฀ADVISORY฀COMMITTEE฀IN฀AC

CORDANCE฀WITH฀$ECISION฀���������%#฀�!RTICLES฀��฀AND฀��	�฀4HIRDLY�฀AS฀IN฀
THE฀"RUSSELS฀)฀2EGULATION�฀THE฀REDRESS฀PROCEDURES฀AGAINST฀THE฀ENFORCEMENT฀
DECISION฀AND฀THE฀DECISION฀REFUSING฀ENFORCEMENT฀HAVE฀BEEN฀STANDARDISED�฀
4HE฀APPLICATION฀IS฀MADE฀TO฀ONE฀OF฀THE฀COURTS฀SPECIlED฀�!RTICLE฀��	�฀WHICH฀
MUST฀GIVE฀A฀DECISION฀@WITHOUT฀DELAY�฀WITHOUT฀ALLOWING฀THE฀PERSON฀AGAINST฀
WHOM฀ENFORCEMENT฀ IS฀ SOUGHT฀ TO฀MAKE฀ANY฀ SUBMISSIONS฀ �!RTICLE฀���฀ FOR

MERLY฀!RTICLE฀��	�฀THE฀APPLICATION฀MAY฀BE฀REFUSED฀ONLY฀FOR฀ONE฀OF฀THE฀REA

SONS฀SPECIlED฀IN฀!RTICLES฀���฀��฀AND฀��฀�FORMERLY฀!RTICLES฀���฀��฀AND฀��	�฀
4HE฀DECISION฀MAY฀BE฀ APPEALED฀ AGAINST฀BEFORE฀ THE฀ COURTS฀WHICH฀ARE฀ ALSO฀
LISTED฀�!RTICLE฀��	฀AND฀THE฀APPEAL฀IS฀DEALT฀WITH฀ACCORDING฀TO฀THE฀RULES฀GOV

ERNING฀ PROCEDURE฀ IN฀ CONTRADICTORY฀ MATTERS฀ �!RTICLE฀ ���B		฀ AND฀ MAY฀ BE฀
CONTESTED฀ONLY฀BY฀THE฀PROCEEDINGS฀PROVIDED฀FOR฀IN฀!RTICLE฀���฀4HE฀IMPLICA

TION฀IS฀THAT฀THE฀LIMITED฀REASONS฀FOR฀REFUSAL฀WILL฀HAVE฀A฀DISSUASIVE฀EFFECT฀ON฀
THE฀LODGEMENT฀OF฀APPEALS�

฀ )T฀ SHOULD฀BE฀ STRESSED�฀HOWEVER�฀ THAT�฀UNLIKE฀ THE฀"RUSSELS฀ )฀ SITUATION�฀ THE฀
COURT฀FROM฀WHICH฀EXEQUATUR฀IS฀SOUGHT฀MAY฀REFUSE฀IT฀ON฀THE฀GROUNDS฀IN฀!R

TICLES฀��฀AND฀��฀AND฀DOES฀NOT฀CONlNE฀ITSELF฀TO฀FORMAL฀EXAMINATION฀OF฀THE฀
CERTIlCATE�฀AS฀IS฀THE฀CASE฀UNDER฀!RTICLE฀��฀OF฀THE฀"RUSSELS฀)฀2EGULATION�฀4HE฀
REASON฀IS฀THAT฀LONG฀EXPERIENCE฀IN฀APPLYING฀THE฀����฀"RUSSELS฀#ONVENTION฀
MADE฀IT฀POSSIBLE฀TO฀TAKE฀A฀STEP฀WHICH฀WOULD฀BE฀PREMATURE฀ON฀A฀MATTER฀FOR฀
WHICH฀THE฀SIMPLIlCATION฀OF฀EXEQUATUR฀HAS฀ONLY฀JUST฀BEGUN���	฀ &OR฀INSTANCE�฀!NNEX฀)฀TO฀

#OUNCIL฀2EGULATION฀�%#	฀.O฀
���������฀WAS฀AMENDED฀FOR฀THE฀

.ETHERLANDS฀BY฀#OMMISSION฀
2EGULATION฀�%#	฀.O฀���������฀OF฀
�฀*ULY฀����฀�/*฀,฀����฀��������	�
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��฀ 3PECIlC฀RULES฀CONCERNING฀RIGHTS฀OF฀ACCESS฀AND฀JUDGMENTS฀

REQUIRING฀THE฀RETURN฀OF฀THE฀CHILD

���฀4HE฀SUBSTANTIVE฀PROVISIONS฀OF฀2EGULATION฀�%#	฀.O฀���������฀WERE฀CON

lNED฀TO฀THE฀MATTERS฀DISCUSSED฀ABOVE�฀(OWEVER�฀A฀NEW฀SECTION฀WAS฀ADDED฀TO฀
2EGULATION฀ �%#	฀ .O฀ ���������฀ ON฀ THE฀ ENFORCEABILITY฀ OF฀ CERTAIN฀ JUDG

MENTS฀CONCERNING฀RIGHTS฀OF฀ACCESS฀AND฀THE฀RETURN฀OF฀A฀CHILD฀�!RTICLE฀��	�฀!฀
TYPE฀OF฀@%UROPEAN฀ENFORCEMENT฀ORDER�฀HAS฀IN฀EFFECT฀BEEN฀CREATED�฀/N฀THE฀
ONE฀HAND�฀RIGHTS฀OF฀ACCESS฀GRANTED฀IN฀AN฀ENFORCEABLE฀JUDGMENT฀GIVEN฀IN฀A฀
-EMBER฀3TATE฀ @SHALL฀ BE฀ RECOGNISED฀ AND฀ ENFORCEABLE฀ IN฀ ANOTHER฀-EMBER฀
3TATE฀WITHOUT฀THE฀NEED฀FOR฀A฀DECLARATION฀OF฀ENFORCEABILITY฀AND฀WITHOUT฀ANY฀
POSSIBILITY฀OF฀OPPOSING฀ ITS฀ RECOGNITION�฀PROVIDED฀ THAT฀ THE฀ JUDGMENT฀ @HAS฀
BEEN฀CERTIlED฀IN฀THE฀-EMBER฀3TATE฀OF฀ORIGIN�฀IN฀ACCORDANCE฀WITH฀!RTICLE฀
����	฀AND฀USING฀THE฀STANDARD฀FORM฀IN฀!NNEX฀)))�฀4HIS฀PROVISION฀SHOULD฀BE฀
LINKED฀TO฀!RTICLE฀���฀WHICH฀PROVIDES฀THAT฀THE฀COURTS฀OF฀THE฀-EMBER฀3TATE฀
OF฀ENFORCEMENT฀@MAY฀MAKE฀PRACTICAL฀ARRANGEMENTS฀FOR฀ORGANISING฀THE฀EXER

CISE฀OF฀RIGHTS฀OF฀ACCESS�฀ IF฀NO฀SUCH฀ARRANGEMENTS฀HAVE฀BEEN฀MADE฀BY฀THE฀
COURTS฀HAVING฀ JURISDICTION฀ AND฀ SUBJECT฀ AT฀ ALL฀ TIMES฀ TO฀ ANY฀ ARRANGEMENTS฀
WHICH฀SUCH฀COURTS฀MAY฀MAKE฀SUBSEQUENTLY�

฀ 4HE฀SAME฀BENElT฀OF฀ENFORCEABILITY฀IS฀GRANTED฀TO฀A฀JUDGMENT฀REQUIRING฀THE฀
RETURN฀OF฀A฀CHILD�฀ON฀THE฀CONDITIONS฀SET฀OUT฀IN฀!RTICLE฀���

฀ !CCORDINGLY�฀AS฀FAR฀AS฀THE฀ISSUING฀OF฀THE฀RELEVANT฀CERTIlCATE฀IS฀CONCERNED�฀
CONTROL฀IN฀THE฀REQUESTED฀3TATE฀HAS฀BEEN฀REPLACED฀BY฀CONTROL฀IN฀THE฀3TATE฀OF฀
ORIGIN฀OF฀THE฀JUDGMENT�฀WITH฀THE฀RESULT฀THAT฀IN฀THESE฀MATTERS฀THE฀ETERNAL฀
OBSTACLE฀OF฀PUBLIC฀POLICY฀IN฀THE฀REQUESTED฀3TATE฀HAS฀DISAPPEARED�฀4HERE฀IS฀
NO฀DOUBT฀THAT฀THESE฀PROVISIONS฀WILL฀HAVE฀A฀VERY฀POSITIVE฀EFFECT฀IN฀RELATION฀TO฀
THE฀INTEREST฀OF฀THE฀CHILD฀BY฀FACILITATING฀ACCESS฀TO฀BOTH฀PARENTS฀AND�฀IN฀PRAC

TICE�฀PREVENTING฀UNLAWFUL฀ REMOVAL฀OR฀ RETENTION�฀4HE฀DECISION฀ TO฀ INCLUDE฀
THESE฀PROVISIONS฀WAS฀UNDOUBTEDLY฀ INmUENCED฀BY฀!RTICLE฀ ��฀OF฀ THE฀����฀
(AGUE฀ #ONVENTION฀ ON฀ THE฀ 0ROTECTION฀ OF฀ #HILDREN�฀ WHICH฀ ALSO฀ SEEKS฀ TO฀
PREVENT฀REMOVALS฀AND฀FACILITATE฀RIGHTS฀OF฀ACCESS�

���฀4HE฀POSITIVE฀EXPERIENCE฀OF฀THE฀(AGUE฀CONVENTIONS฀IN฀THE฀AREA฀OF฀COOPERA

TION฀BETWEEN฀AUTHORITIES฀ON฀MATTERS฀RELATING฀TO฀THE฀PROTECTION฀OF฀CHILDREN฀
�INTERNATIONAL฀REMOVALS�฀INTERNATIONAL฀ADOPTION	฀WAS฀REmECTED฀DURING฀THE฀
REVISION฀OF฀THE฀"RUSSELS฀))฀2EGULATION฀BY฀THE฀ADDITION฀OF฀A฀NEW฀#HAPTER฀)6฀
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DEVOTED฀TO฀THAT฀SUBJECT�฀)T฀SHOULD฀ALSO฀BE฀NOTED฀THAT฀THE฀CENTRAL฀AUTHORITIES฀
OF฀THE฀-EMBER฀3TATES฀OF฀THE฀%UROPEAN฀#OMMUNITY฀DESIGNATED฀UNDER฀THE฀
����฀(AGUE฀#ONVENTION฀ON฀THE฀2EMOVAL฀OF฀#HILDREN฀HAD฀ALREADY฀BEEN฀
HOLDING฀INFORMAL฀AND฀HIGHLY฀SUCCESSFUL฀MEETINGS�

฀ $RAWING฀ON฀THAT฀EXPERIENCE�฀2EGULATION฀�%#	฀.O฀���������฀PROVIDES฀FOR฀
THE฀DESIGNATION฀OF฀ONE฀OR฀MORE฀CENTRAL฀AUTHORITIES฀�!RTICLE฀��	฀AND฀FOR฀THE฀
USE฀AS฀REQUIRED฀OF฀THE฀%UROPEAN฀*UDICIAL฀.ETWORK฀IN฀CIVIL฀AND฀COMMERCIAL฀
MATTERS฀CREATED฀BY฀#OUNCIL฀$ECISION฀���������%#฀�!RTICLES฀��฀AND฀��	�฀
4HE฀CENTRAL฀AUTHORITIES฀ARE฀TO฀MEET฀REGULARLY฀�!RTICLE฀��	�฀4HEIR฀GENERAL฀
FUNCTION฀�!RTICLE฀��	฀IS฀TO฀IMPROVE฀THE฀APPLICATION฀OF฀THE฀REGULATION�฀BUT฀
THEY฀MAY฀ALSO฀ASSUME฀SPECIlC฀FUNCTIONS฀IN฀CASES฀RELATING฀TO฀PARENTAL฀RE

SPONSIBILITY฀�!RTICLE฀��	฀AND฀IN฀CASES฀OF฀PLACEMENT฀OF฀A฀CHILD฀IN฀ANOTHER฀
-EMBER฀3TATE฀�!RTICLE฀��	�

���฀4HE฀PROLIFERATION฀OF฀LEGAL฀INSTRUMENTS฀RELATING฀IN฀WHOLE฀OR฀IN฀PART฀TO฀THE฀
SAME฀ MATTERS฀ CREATES฀ A฀ NEED฀ FOR฀ DELIMITATION฀ AND฀ CLEAR฀ DISCONNECTING฀
CLAUSES�฀)N฀ADDITION฀TO฀THE฀STIPULATIONS฀CONCERNING฀THE฀CONCORDATS฀WITH฀THE฀
(OLY฀3EE฀DISCUSSED฀EARLIER�฀THREE฀SPECIlC฀PROVISIONS฀WERE฀INCLUDED฀IN฀THIS฀
CONNECTION฀IN฀2EGULATION฀�%#	฀.O฀����������

฀ 4HE฀lRST฀PROVISION฀�!RTICLE฀��	฀CONCERNS฀THE฀CONTINUED฀EXISTENCE฀OF฀THE฀.OR

DIC฀!GREEMENT�฀)N฀MY฀VIEW�฀THIS฀PROVISION฀WAS฀NOT฀NECESSARY฀AND฀SHOULD฀NOT฀
HAVE฀BEEN฀INCLUDED฀SINCE฀!RTICLE฀��฀OF฀THE฀"RUSSELS฀))฀2EGULATION฀WAS฀WORD

ED฀IN฀IDENTICAL฀TERMS฀AND฀NEITHER฀&INLAND฀NOR฀3WEDEN฀MADE฀THE฀DECLARATION฀
REQUIRED฀FOR฀THE฀.ORDIC฀!GREEMENT฀TO฀APPLY฀IN฀THEIR฀MUTUAL฀RELATIONS�

฀ 4HE฀SECOND฀PROVISION฀PROVIDES฀ THAT฀ THE฀REGULATION฀TAKES฀PRECEDENCE฀OVER฀
VARIOUS฀INTERNATIONAL฀CONVENTIONS฀�!RTICLE฀��	฀TO฀WHICH฀ALL฀OR฀SOME฀-EM

BER฀3TATES฀ARE฀PARTY�฀4HESE฀ARE฀THE฀����฀(AGUE฀#ONVENTION฀ON฀THE฀0ROTEC

TION฀OF฀-INORS�฀THE฀����฀,UXEMBOURG฀#ONVENTION฀ON฀THE฀6ALIDITY฀OF฀-AR

RIAGES�฀THE฀����฀(AGUE฀#ONVENTION฀ON฀THE฀2ECOGNITION฀OF฀$IVORCES�฀THE฀
����฀%UROPEAN฀#ONVENTION฀ON฀#USTODY฀OF฀#HILDREN฀AND�฀LASTLY�฀THE฀����฀
(AGUE฀#ONVENTION฀ON฀#IVIL฀!SPECTS฀OF฀#HILD฀!BDUCTION�฀(OWEVER�฀!RTICLE฀
��฀ADDS฀THAT฀THOSE฀CONVENTIONS฀WILL฀CONTINUE฀TO฀APPLY฀IN฀MATTERS฀NOT฀GOV

ERNED฀BY฀THE฀REGULATION฀AND฀WILL฀@CONTINUE฀TO฀PRODUCE฀EFFECTS฀BETWEEN฀THE฀
-EMBER฀3TATES฀WHICH฀ARE฀PARTY฀THERETO�฀IN฀COMPLIANCE฀WITH฀!RTICLE฀����

฀ ,ASTLY�฀A฀SPECIlC฀PROVISION฀IS฀DEVOTED฀TO฀THE฀����฀(AGUE฀#ONVENTION฀ON฀
THE฀0ROTECTION฀OF฀#HILDREN�฀)T฀SHOULD฀NOT฀BE฀FORGOTTEN฀THAT฀THAT฀CONVENTION฀
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WAS฀DRAWN฀UP฀AT฀THE฀SAME฀TIME฀AS฀2EGULATION฀�%#	฀.O฀���������฀AND฀
THAT฀THERE฀WAS฀A฀CONSTANT฀CONCERN฀FOR฀CONSISTENCY฀DURING฀NEGOTIATIONS�฀THE฀
lRST฀ FRUIT฀OF฀WHICH฀WAS฀ THE฀ JOINT฀ SIGNATURE฀OF฀ THE฀ CONVENTION฀BY฀ALL฀ THE฀
-EMBER฀3TATES฀ON฀�฀!PRIL฀����฀�RATIlCATION฀SHOULD฀FOLLOW	�฀4HUS�฀!RTICLE฀
��฀PROVIDES฀THAT฀THE฀REGULATION฀APPLIES฀WHEN฀THE฀CHILD฀HAS฀HIS฀OR฀HER฀HA

BITUAL฀RESIDENCE฀IN฀A฀-EMBER฀3TATE�฀WHICH฀IS฀IN฀ACCORDANCE฀WITH฀!RTICLE฀
����	฀OF฀THE฀����฀(AGUE฀#ONVENTION�฀3IMILARLY�฀THE฀REGULATION฀APPLIES฀TO฀
THE฀ RECOGNITION฀ AND฀ ENFORCEMENT฀ OF฀ MEASURES฀ ADOPTED฀ IN฀ ONE฀ -EMBER฀
3TATE฀AND฀ENFORCEABLE฀IN฀ANOTHER฀-EMBER฀3TATE�฀4HIS฀IS฀ALSO฀FULLY฀CONSIST

ENT฀WITH฀THE฀(AGUE฀#ONVENTION�฀!RTICLE฀����	฀OF฀WHICH฀STATES฀SIMPLY฀THAT฀
EACH฀CONTRACTING฀3TATE฀@SHALL฀APPLY฀TO฀THE฀DECLARATION฀OF฀ENFORCEABILITY฀OR฀
REGISTRATION฀A฀SIMPLE฀AND฀RAPID฀PROCEDURE�฀�฀A฀GLOBAL฀CONVENTION฀CANNOT฀
BE฀AS฀SPECIlC฀AS฀A฀#OMMUNITY฀INSTRUMENT�

4HE฀"RUSSELS฀))A฀2EGULATION฀AND฀ITS฀PREDECESSOR฀"RUSSELS฀))฀CAN฀BE฀DEEMED฀A฀
SUCCESS�฀ALTHOUGH฀THEIR฀MATERIAL฀SCOPE฀IS฀LIMITED�฀)F฀WE฀ASK฀WHAT฀ADDED฀VALUE฀
THE฀REGULATION฀BRINGS�฀WE฀WOULD฀HAVE฀TO฀CONCLUDE฀THAT฀IN฀GENERAL฀IT฀BRINGS฀THE฀
TREATMENT฀OF฀FAMILY฀MATTERS฀CLOSER฀TO฀THAT฀OF฀ECONOMIC฀MATTERS�฀THUS฀PROVIDING฀
CREDIBILITY฀AND฀LEGAL฀CERTAINTY฀FOR฀5NION฀CITIZENS฀AT฀A฀TIME฀WHEN฀A฀LARGE฀MAJOR

ITY฀OF฀MARITAL฀BREAKDOWN฀CASES฀ARE฀INTRA
%UROPEAN�฀4O฀BE฀MORE฀SPECIlC�฀TWO฀
PROVISIONS฀SHOULD฀BE฀SINGLED฀OUT฀AS฀THEY฀ARE�฀IN฀THEMSELVES�฀SUFlCIENT฀TO฀JUSTIFY฀
THE฀REGULATION�฀THE฀LIS฀PENDENS฀PROVISION฀�!RTICLE฀���฀FORMERLY฀!RTICLE฀��	฀AND฀
THE฀PROVISION฀ON฀ THE฀EFFECTS฀OF฀ RECOGNITION฀AND฀UPDATING฀OF฀ THE฀CIVIL
STATUS฀
RECORDS฀�!RTICLE฀���฀FORMERLY฀!RTICLE฀��	�

)N฀ RELATION฀ TO฀MATRIMONIAL฀ ISSUES�฀ IT฀ IS฀ TO฀BE฀ REGRETTED฀ THAT฀MATTERS฀NOR

MALLY฀LINKED฀TO฀AN฀ANNULMENT�฀DIVORCE฀OR฀SEPARATION�฀SUCH฀AS฀MAINTENANCE฀
AND฀THE฀PROPERTY฀CONSEQUENCES฀OF฀THE฀MARRIAGE�฀REMAIN฀EXCLUDED�฀7HILE฀
WE฀HAVE฀THE฀ADVANTAGE฀OF฀BEING฀ABLE฀TO฀USE฀THE฀"RUSSELS฀)฀2EGULATION฀FOR฀
THE฀MAINTENANCE฀ISSUES฀� �	�฀THE฀MATRIMONIAL฀PROPERTY฀ISSUE฀REMAINS฀SUB

JECT฀TO฀THE฀PRE
EXISTING฀SYSTEM�฀WHETHER฀AUTONOMOUS฀OR฀CONTRACTUAL�฀$E

SPITE฀ITS฀LIMITATIONS�฀THE฀REGULATION฀DOES฀RESOLVE฀ESSENTIAL฀PROBLEMS฀RELATING฀
TO฀INTRA
%UROPEAN฀MARRIAGE฀BREAKDOWN�฀AND฀FOR฀THAT฀REASON฀THE฀APPLICA

TION฀OF฀THE฀"RUSSELS฀))฀2EGULATION�฀WHOSE฀PROVISIONS฀ON฀THESE฀MATTERS฀ARE฀
UNCHANGED฀IN฀2EGULATION฀�%#	฀.O฀����������฀IS฀A฀GOOD฀THING�฀4HE฀WORK฀
THUS฀BEGUN฀MUST฀CONTINUE฀AND฀PROGRESS฀NEEDS฀TO฀BE฀MADE฀ON฀THE฀MATRIMO

NIAL฀MATTERS฀EXCLUDED฀FROM฀THE฀TEXT�

-ATTERS฀RELATING฀TO฀CHILD฀PROTECTION฀HAVE฀BEEN฀GIVEN฀A฀MAJOR฀BOOST฀BY฀THE฀RE

CENTLY฀ADOPTED฀"RUSSELS฀))A฀2EGULATION�฀&IRSTLY�฀THE฀SCOPE฀OF฀THE฀REGULATION฀HAS฀

��	฀ !LTHOUGH฀HERE฀TOO฀THERE฀IS฀
SCOPE฀FOR฀BUILDING฀ON฀THE฀WORK฀
ALREADY฀DONE�฀IN฀LINE฀WITH฀THE฀
4AMPERE฀MANDATE฀AND฀IN฀CLOSE฀
COOPERATION฀WITH฀THE฀(AGUE฀
#ONFERENCE฀ON฀0RIVATE฀
)NTERNATIONAL฀,AW�฀WHICH฀IS฀
PREPARING฀AN฀AMBITIOUS฀TEXT฀ON฀THE฀
SUBJECT�
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BEEN฀EXTENDED�฀WITH฀THE฀NEW฀TEXT฀COVERING฀ALL฀CHILDREN฀REGARDLESS฀OF฀THEIR฀FAM

ILY฀SITUATION�฀3ECONDLY�฀A฀@%UROPEAN฀ENFORCEMENT฀ORDER�฀HAS฀BEEN฀CREATED฀FOR฀
JUDGMENTS฀ON฀RIGHTS฀OF฀ACCESS฀AND฀RETURN�฀THE฀IMPORTANCE฀OF฀WHICH฀IS฀STRESSED฀
IN฀RECITAL฀���฀4HIRDLY฀AND฀LASTLY�฀A฀PROCEDURE฀FOR฀COOPERATION฀BETWEEN฀AUTHOR

ITIES฀HAS฀BEEN฀INTRODUCED�฀WHICH฀WILL฀FULlL฀AN฀IMPORTANT฀AND฀ULTIMATELY฀PRE

VENTIVE฀FUNCTION�
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��฀ )N฀THE฀AREA฀OF฀COOPERATION฀WITH฀CROSS
BORDER฀EFFECTS�฀#OMMUNITY฀LEGAL฀AC

TION฀ON฀ INSOLVENCY฀HAS฀CONSISTED฀ IN฀ENACTING฀A฀ REGULATION฀ON฀ INSOLVENCY฀
PROCEEDINGS฀AND฀TWO฀DIRECTIVES฀ON฀THE฀RESTRUCTURING฀AND฀WINDING
UP฀OF฀
INSURANCE฀COMPANIES฀AND฀CREDIT฀INSTITUTIONS�฀!LTHOUGH฀EACH฀ONE฀OF฀THESE฀
TEXTS฀HAS฀A฀DIFFERENT฀LEGAL฀BASIS฀�ONLY฀THE฀lRST฀IS฀BASED฀ON฀!RTICLE฀��฀OF฀THE฀
%#฀4REATY	�฀A฀COMMON฀FEATURE฀IS฀THAT฀THEY฀ARE฀ALL฀PRIVATE฀INTERNATIONAL฀LAW฀
REGULATIONS�฀4HEIR฀ROLE฀IS฀NOT฀TO฀CREATE฀A฀%UROPEAN฀BANKRUPTCY฀LAW�฀4HE฀
STARTING฀POINT฀IS฀THE฀RESPECT฀FOR฀MATERIAL฀DIVERSITY�฀EACH฀COUNTRY฀KEEPS฀ITS฀
OWN฀BANKRUPTCY฀LAW�฀7HAT฀THESE฀#OMMUNITY฀LEGISLATIVE฀ACTS฀REGULATE฀IS฀
THE฀CROSS
BORDER฀EFFECTS฀OF฀THE฀NATIONAL฀PROCEEDINGS�฀WHICH฀NATIONAL฀COURT฀
OR฀AUTHORITY฀IS฀COMPETENT฀TO฀OPEN฀INSOLVENCY฀PROCEEDINGS฀OR฀SETTLE฀A฀GIVEN฀
BANKRUPTCY฀ ISSUE�฀ WHICH฀ NATIONAL฀ LAW฀ APPLIES฀ TO฀ SUCH฀ PROCEEDINGS฀ OR฀
ISSUES�฀WHAT฀THE฀EFFECTS฀ARE฀OF฀INSOLVENCY฀PROCEEDINGS฀IN฀OTHER฀3TATES�฀ETC�

��฀ 4HE฀CENTRAL฀TEXT฀OF฀THE฀SYSTEM฀IS฀2EGULATION฀�%#	฀.O฀���������฀OF฀��฀
-AY฀ ����฀ ON฀ INSOLVENCY฀ PROCEEDINGS�฀ 4HAT฀ REGULATION฀ CONSTITUTES฀ THE฀
GENERAL฀RULE฀APPLICABLE฀TO฀THE฀INSOLVENCY฀OF฀ANY฀NATURAL฀OR฀ LEGAL฀PERSON�฀
WITH฀ THE฀ EXCEPTION฀OF฀ INSURANCE฀UNDERTAKINGS�฀ CREDIT฀ INSTITUTIONS฀OR฀ IN

VESTMENT฀UNDERTAKINGS฀�!RTICLE฀���		�฀4HE฀REASON฀FOR฀EXCLUDING฀THEM฀IS฀
THAT฀SUCH฀UNDERTAKINGS฀USUALLY฀COME฀UNDER฀SPECIAL฀PRUDENTIAL฀CONTROL฀AR

RANGEMENTS�฀WHERE฀NATIONAL฀SUPERVISORY฀AUTHORITIES฀ENJOY฀WIDE฀POWERS฀OF฀
INTERVENTION�฀4HESE฀PECULIARITIES฀REQUIRE฀SPECIlC฀REGULATIONS�฀4WO฀DIREC

TIVES฀HAVE฀BEEN฀ENACTED฀TO฀DATE�฀$IRECTIVE฀��������%#฀OF฀��฀-ARCH฀����฀
ON฀THE฀RESTRUCTURING฀AND฀WINDING
UP฀OF฀INSURANCE฀COMPANIES฀AND฀$IREC

TIVE฀��������%#฀OF฀�฀!PRIL฀����฀ON฀THE฀RESTRUCTURING฀AND฀WINDING
UP฀OF฀
CREDIT฀INSTITUTIONS�฀4HESE฀SHOULD฀BE฀FOLLOWED฀BY฀A฀DIRECTIVE฀ON฀INVESTMENT฀
UNDERTAKINGS�

��฀ &INALLY�฀ IN฀ ADDITION฀ TO฀ THESE฀ RULES฀ REGULATING฀ INSOLVENCY฀ PROCEEDINGS฀ IN฀
GENERAL�฀THERE฀ARE฀#OMMUNITY฀TEXTS฀THAT฀ADDRESS฀SPECIlC฀PROBLEMS฀RELATING฀
TO฀INSOLVENCY�฀/F฀PARTICULAR฀RELEVANCE฀ARE฀$IRECTIVE฀������%#฀OF฀��฀-AY฀
����฀ON฀SETTLEMENT฀lNALITY฀IN฀PAYMENT฀AND฀SECURITIES฀SETTLEMENT฀SYSTEMS฀
�SEE฀!RTICLES฀�฀TO฀�	�฀AND฀$IRECTIVE฀��������%#฀OF฀�฀*UNE฀����฀ON฀lNAN

CIAL฀COLLATERAL฀ARRANGEMENTS�฀ONE฀OF฀THE฀MAIN฀OBJECTIVES฀OF฀WHICH฀IS฀TO฀PRO

TECT฀ CREDITORS฀ BENElTING฀ FROM฀ lNANCIAL฀ COLLATERAL฀ FROM฀ THE฀ RISKS฀ OF฀ THE฀
DEBTOR�S฀INSOLVENCY฀�!RTICLE฀�	�
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��฀ 4HE฀ IMMEDIATE฀ ORIGIN฀ OF฀ 2EGULATION฀ �%#	฀ .O฀ ���������฀ IS฀ THE฀ ����฀
"RUSSELS฀#ONVENTION฀ON฀)NSOLVENCY฀0ROCEEDINGS�฀WHICH฀NEVER฀ENTERED฀INTO฀
FORCE�฀4HAT฀CONVENTION฀WAS฀ACCOMPANIED฀BY฀AN฀EXPLANATORY฀REPORT�฀WHICH�฀
ALTHOUGH฀ IT฀ HAD฀ ALSO฀ BEEN฀ NEGOTIATED฀ BETWEEN฀ THE฀ -EMBER฀ 3TATES�฀ WAS฀
NEVER฀APPROVED�฀4HE฀PURPOSE฀OF฀THE฀REPORT฀WAS฀TO฀FACILITATE฀THE฀INTERPRETA

TION฀OF฀THE฀ORIGIN฀AND฀THE฀JUSTIlCATION฀OF฀EACH฀RULE฀IN฀THE฀CONVENTION�฀)N฀SO฀
FAR฀AS฀THE฀REGULATION฀REPRODUCES฀ALMOST฀WITHOUT฀ANY฀VARIATION฀MOST฀OF฀THE฀
RULES฀IN฀THE฀CONVENTION�฀THAT฀REPORT฀CAN฀BE฀USED฀AS฀A฀COMPLEMENTARY฀ELE

MENT฀ IN฀ INTERPRETING฀ THE฀ REGULATION�฀ 4HE฀ REPORT฀ HAS฀ #OUNCIL฀ REFERENCE฀
NUMBER฀���������฀2%6�฀$23฀�฀�#&#	�

��฀ 4HE฀PROPER฀FUNCTIONING฀OF฀THE฀INTERNAL฀MARKET฀REQUIRES฀CROSS
BORDER฀INSOL

VENCY฀ PROCEEDINGS฀ TO฀ BE฀ CARRIED฀ OUT฀ EFlCIENTLY฀ AND฀ EFFECTIVELY�฀ 4O฀ THAT฀
EFFECT�฀2EGULATION฀�%#	฀.O฀���������฀HAS฀THREE฀GENERAL฀OBJECTIVES�

�I	฀ ELIMINATING฀ THE฀ UNCERTAINTY฀ RESULTING฀ FROM฀ THE฀ LEGISLATIVE฀ DIVERSITY฀
BETWEEN฀-EMBER฀3TATES฀BY฀ESTABLISHING฀A฀UNIFORM฀SYSTEM฀OF฀PRIVATE฀
INTERNATIONAL฀LAW�

�II	฀ PROMOTING฀EFlCIENCY�฀BY฀FAVOURING฀SIMPLE฀SOLUTIONS฀WHICH฀ARE฀EASY฀TO฀
APPLY฀IN฀PRACTICE�

�III	฀ EXCLUDING฀ FROM฀ THE฀ #OMMUNITY฀ SPHERE฀ ANY฀ DIFFERENCES฀ IN฀ TREATMENT฀
ASSOCIATED฀WITH฀THE฀LOCATION฀OF฀THE฀CREDITOR฀OR฀THE฀SOURCE฀OF฀THE฀CREDITS�

��฀ 4HE฀REGULATION฀OF฀INTERNATIONAL฀INSOLVENCY฀PROCEEDINGS฀IS฀USUALLY฀EXAM

INED฀BY฀CONTRASTING฀TWO฀REGULATORY฀MODELS�฀THE฀TERRITORIAL฀MODEL฀AND฀THE฀
UNIVERSAL฀ONE�฀2EGULATION฀�%#	฀.O฀���������฀CORRESPONDS฀TO฀AN฀INTER

MEDIATE฀ MODEL�฀ ONE฀ OF฀ @MITIGATED฀ UNIVERSALITY��฀ 4HIS฀ IS฀ ALSO฀ THE฀ OPTION฀
FOLLOWED฀BY฀THE฀5NCITRAL฀-ODEL฀,AW฀ON฀#ROSS
BORDER฀)NSOLVENCY�฀WHICH฀
CONSTITUTES฀AN฀INTERNATIONAL฀STANDARD฀ON฀THE฀MATTER�฀4HE฀STARTING฀POINT฀IS฀
THE฀UNIVERSAL฀MODEL�฀IN฀SO฀FAR฀AS฀IT฀MAKES฀IT฀POSSIBLE฀TO฀OPEN฀INSOLVENCY฀
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PROCEEDINGS฀IN฀THE฀3TATE฀WHERE฀THE฀DEBTOR฀HAS฀HIS฀CENTRE฀OF฀MAIN฀INTERESTS�฀
AND฀IT฀GIVES฀THEM฀UNIVERSAL฀SCOPE฀BOTH฀AS฀REGARDS฀THE฀ASSETS฀COVERED฀AND฀
THE฀CREDITORS฀AFFECTED�฀)N฀PRINCIPLE�฀ALL฀THE฀ASSETS฀ARE฀SUBJECT฀TO฀SUCH฀PRO

CEEDINGS�฀ INDEPENDENTLY฀OF฀WHERE฀ THEY฀ARE฀ LOCATED�฀AND฀ALL฀ THE฀DEBTOR�S฀
CREDITORS฀CAN฀LODGE฀CLAIMS�฀4HIS฀MODEL฀ALSO฀STARTS฀FROM฀THE฀APPLICATION฀OF฀
A฀SINGLE฀LAW�฀THE฀LAW฀OF฀THE฀3TATE฀OF฀THE฀OPENING฀OF฀PROCEEDINGS฀�LEX฀FORI฀
CONCURSUS฀PRINCIPALIS	�฀TO฀THE฀PROCEDURAL฀AND฀SUBSTANTIVE฀ASPECTS฀OF฀INSOL

VENCY�฀/N฀THE฀BASIS฀OF฀THAT�฀SEVERAL฀RULES฀ARE฀LAID฀DOWN฀WHICH฀MITIGATE฀THE฀
UNIVERSALITY฀OF฀THE฀MODEL�฀"ASICALLY�฀THEY฀COME฀UNDER฀TWO฀TYPES�฀/N฀THE฀
ONE฀HAND�฀THERE฀ARE฀CONmICT฀RULES฀AIMED฀AT฀INTRODUCING฀EXCEPTIONS฀TO฀THE฀
GENERAL฀APPLICATION฀OF฀THE฀LAW฀OF฀THE฀3TATE฀OF฀THE฀OPENING฀OF฀PROCEEDINGS�฀
SO฀THAT฀CERTAIN฀POSITIONS฀OR฀RIGHTS฀ARE฀NOT฀SUBJECT฀TO฀THE฀LAW฀GOVERNING฀THE฀
INSOLVENCY฀ PROCEEDINGS�฀ BUT฀ TO฀ A฀ DIFFERENT฀ NATIONAL฀ LAW�฀ /N฀ THE฀ OTHER฀
HAND�฀ THERE฀ARE฀ RULES฀ INTENDED฀ TO฀ALLOW฀THE฀OPENING฀OF฀ TERRITORIAL฀PRO

CEEDINGS�฀ I�E�฀ INSOLVENCY฀PROCEEDINGS฀RESTRICTED฀IN฀SCOPE฀TO฀THE฀DEBTOR�S฀
ASSETS฀LOCATED฀IN฀THE฀3TATE฀OF฀THE฀OPENING฀OF฀PROCEEDINGS�฀4HIS฀POSSIBILITY฀
IS฀SUBJECT฀TO฀A฀NUMBER฀OF฀CLARIlCATIONS฀AIMED฀AT฀PRESERVING฀THE฀BASIC฀RULE฀
�I�E�฀ THE฀UNIVERSALITY฀OF฀ THE฀PROCEEDINGS	�฀#ONSEQUENTLY�฀ TERRITORIAL฀PRO

CEEDINGS฀MAY฀BE฀OPENED฀ONLY฀ IN฀ THOSE฀PLACES฀WHERE฀ THE฀DEBTOR฀HAS฀ AN฀
ESTABLISHMENT�฀PARTICIPATION฀ IS฀NOT฀ RESTRICTED฀ TO฀ LOCAL฀CREDITORS�฀AND฀ THE฀
PROCEEDINGS฀OPENED฀ARE฀ SUBJECT฀ TO฀RULES฀OF฀COORDINATION฀WITH฀THE฀MAIN฀
PROCEEDINGS�

��฀ 4HE฀REGULATION฀APPLIES฀ONLY฀TO฀INSOLVENCY฀PROCEEDINGS฀OPENED฀IN฀A฀-EM

BER฀3TATE฀AGAINST฀A฀DEBTOR�฀INDEPENDENTLY฀OF฀HIS฀NATIONALITY�฀WHOSE฀CENTRE฀
OF฀MAIN฀INTERESTS฀IS฀SITUATED฀IN฀A฀-EMBER฀3TATE�฀&URTHERMORE�฀IT฀REGULATES฀
ONLY฀THE฀INTRA
#OMMUNITY฀EFFECTS฀OF฀SUCH฀PROCEEDINGS฀�I�E�฀THEIR฀EFFECTS฀
WITH฀REGARD฀TO฀THE฀LAW฀OF฀OTHER฀-EMBER฀3TATES	�฀WITH฀THE฀SOLE฀EXCEPTION฀OF฀
INTERNATIONAL฀ JURISDICTION�฀ WHICH฀ NECESSARILY฀ FUNCTIONS฀ WITH฀ REGARD฀ TO฀
THIRD฀3TATES฀ IN฀ORDER฀ TO฀ ENSURE฀ THE฀UNIVERSALITY฀OF฀ THE฀ REGULATORY฀MODEL฀
ADOPTED�฀&OR฀INSOLVENCY฀PROCEEDINGS฀WHICH฀ARE฀NOT฀INCLUDED฀IN฀THE฀REGULA

TION�฀OR฀FOR฀ANY฀ASPECTS฀NOT฀COVERED฀BY฀IT�฀THE฀PRIVATE฀INTERNATIONAL฀LAW฀OF฀
EACH฀3TATE฀APPLIES�

฀ )T฀SHOULD฀ALSO฀BE฀POINTED฀OUT฀THAT�฀IN฀ACCORDANCE฀WITH฀!RTICLE฀��฀OF฀THE฀%#฀
4REATY�฀$ENMARK฀DID฀NOT฀PARTICIPATE฀ IN฀ THE฀ ADOPTION฀OF฀ THE฀ REGULATION�฀
AND฀IS฀THEREFORE฀NOT฀BOUND฀BY฀IT฀AS฀LONG฀AS฀IT฀DOES฀NOT฀CHANGE฀ITS฀POSITION฀
�SEE฀RECITAL฀��฀IN฀THE฀PREAMBLE฀TO฀THE฀REGULATION	�฀!S฀FAR฀AS฀OTHER฀-EMBER฀
3TATES฀ARE฀CONCERNED�฀$ENMARK฀SHOULD฀BE฀CONSIDERED฀FOR฀THE฀TIME฀BEING฀AS฀
A฀THIRD฀3TATE�
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��฀ 4HE฀ REGULATION฀ APPLIES฀ TO฀ INSOLVENCY฀ PROCEEDINGS฀�฀ REORGANISATION฀ OR฀
WINDING฀UP฀�฀THAT฀MEET฀THE฀FOLLOWING฀FOUR฀CONDITIONS�

�I	฀ 4HEY฀MUST฀BE฀COLLECTIVE฀PROCEEDINGS�

�II	฀ 4HEY฀MUST฀BE฀BASED฀ON฀THE฀DEBTOR�S฀INSOLVENCY�฀4HE฀REGULATION฀DOES฀
NOT฀DElNE฀THIS฀SITUATION�฀THE฀EXACT฀CONDITIONS฀IN฀WHICH฀SUCH฀A฀CRISIS฀
WOULD฀ARISE฀ARE฀DETERMINED฀BY฀NATIONAL฀LAW�

�III	฀ 4HEY฀MUST฀INVOLVE฀THE฀TOTAL฀OR฀PARTIAL฀DIVESTMENT฀OF฀THE฀DEBTOR�฀I�E�฀
THE฀TRANSFER฀TO฀ANOTHER฀PERSON฀OF฀THE฀POWERS฀OF฀ADMINISTRATION฀AND฀OF฀
DISPOSAL฀OVER฀ALL฀OR฀PART฀OF฀HIS฀ASSETS�฀OR฀THE฀LIMITATION฀OF฀THESE฀POWERS฀
THROUGH฀INTERVENTION฀AND฀CONTROL฀OF฀HIS฀ACTIONS�฀4HE฀LEGAL฀NATURE฀OF฀
SUCH฀A฀DIVESTMENT฀UNDER฀THE฀APPLICABLE฀NATIONAL฀LAW฀IS฀IRRELEVANT�

�IV	฀ 4HEY฀MUST฀INVOLVE฀THE฀APPOINTMENT฀OF฀A฀LIQUIDATOR฀OR฀EQUIVALENT฀lG

URE฀�SEE฀!RTICLE฀���	฀OF฀THE฀REGULATION	�฀4HIS฀REQUIREMENT฀IS฀A฀COROL

LARY฀OF฀THE฀PREVIOUS฀ONE�฀DIVESTMENT฀MUST฀ENTAIL฀THE฀APPOINTMENT฀OF฀
A฀LIQUIDATOR�฀4HE฀REGULATION฀USES฀A฀VERY฀BROAD฀DElNITION฀OF฀@LIQUIDA

TOR��฀ANY฀PERSON฀OR฀BODY฀WHOSE฀FUNCTION฀IS฀TO฀ADMINISTER฀OR฀LIQUIDATE฀
ASSETS฀OF฀WHICH฀THE฀DEBTOR฀HAS฀BEEN฀DIVESTED฀OR฀TO฀SUPERVISE฀THE฀AD

MINISTRATION฀OF฀HIS฀AFFAIRS฀�!RTICLE฀��B		�

��฀ (OWEVER�฀FOR฀THE฀REGULATION฀TO฀APPLY�฀IT฀IS฀NOT฀SUFlCIENT฀FOR฀NATIONAL฀PRO

CEEDINGS฀TO฀SATISFY฀THESE฀FOUR฀CONDITIONS฀GENERICALLY�฀!RTICLE฀��A	฀AND฀�C	฀
REQUIRES฀THE฀PROCEEDINGS฀IN฀QUESTION฀TO฀BE฀EXPRESSLY฀INCLUDED฀IN฀!NNEXES฀
!฀AND฀"฀TO฀THE฀REGULATION�฀/NCE฀THE฀PROCEEDINGS฀HAVE฀BEEN฀INCLUDED฀IN฀
THESE฀ANNEXES�฀THERE฀IS฀NO฀FURTHER฀CHECK฀THAT฀THEY฀SATISFY฀THE฀ABOVEMEN

TIONED฀CONDITIONS�฀THEIR฀MERE฀PRESENCE฀ON฀THE฀LIST฀OF฀NATIONAL฀PROCEEDINGS฀
INCLUDED฀IS฀SUFlCIENT฀FOR฀THE฀REGULATION฀TO฀BE฀APPLICABLE�

���฀4HE฀REGULATION฀DOES฀NOT฀LAY฀DOWN฀ANY฀RESTRICTIONS฀BASED฀ON฀THE฀DEBTOR�S฀
NATURE�฀4HEY฀MAY฀BE฀NATURAL฀OR฀LEGAL฀PERSONS�฀INDEPENDENTLY฀OF฀THE฀FORM฀
TAKEN฀BY฀THE฀BODY฀OR฀ASSOCIATION�฀OR฀LEGAL฀ENTITIES฀WITHOUT฀PERSONALITY฀AND฀
SEPARATE฀ASSETS�฀AS฀LONG฀AS฀UNDER฀THE฀APPLICABLE฀NATIONAL฀LAW฀THEY฀CAN฀BE฀THE฀
SUBJECT฀OF฀INSOLVENCY฀PROCEEDINGS�฀4HE฀REGULATION฀ALSO฀APPLIES฀INDEPEND

ENTLY฀OF฀THE฀PERSONAL฀STATUS฀OF฀THE฀DEBTOR�฀WHETHER฀HE฀IS฀A฀TRADER฀OR฀NON

TRADER�฀PROFESSIONAL฀OR฀CONSUMER�฀ETC�
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���฀4HE฀REGULATION฀DOES฀NOT฀APPLY฀TO฀INSURANCE฀UNDERTAKINGS�฀CREDIT฀INSTITU

TIONS�฀INVESTMENT฀UNDERTAKINGS฀WHICH฀PROVIDE฀SERVICES฀INVOLVING฀THE฀HOLD

ING฀ OF฀ FUNDS฀ OR฀ SECURITIES฀ FOR฀ THIRD฀ PARTIES�฀ OR฀ TO฀ COLLECTIVE฀ INVESTMENT฀
UNDERTAKINGS�฀ 4HESE฀ UNDERTAKINGS฀ ARE฀ GOVERNED฀ BY฀ SPECIlC฀ REGULATIONS฀
�SEE฀3ECTION฀�฀ABOVE	�

���฀)N฀ACCORDANCE฀WITH฀!RTICLE฀���	฀OF฀THE฀REGULATION�฀THE฀COURTS฀OF฀THE฀-EM

BER฀3TATE฀WITHIN฀THE฀TERRITORY฀OF฀WHICH฀THE฀CENTRE฀OF฀A฀DEBTOR�S฀MAIN฀INTER

ESTS฀ IS฀ SITUATED฀ SHALL฀ HAVE฀ JURISDICTION฀ TO฀ OPEN฀ INSOLVENCY฀ PROCEEDINGS�฀
4HESE฀ PROCEEDINGS฀ ARE฀ KNOWN฀ AS฀ THE฀ MAIN฀ PROCEEDINGS�฀ AND฀ THEY฀ HAVE฀
UNIVERSAL฀SCOPE�฀4HIS฀MEANS฀THAT฀THEY฀AIM฀AT฀ENCOMPASSING฀ALL฀THE฀DEBTOR�S฀
ASSETS฀AND฀AT฀AFFECTING฀ALL฀CREDITORS�฀WHATEVER฀THEIR฀LOCATION�฀ON฀A฀WORLD

WIDE฀BASIS฀AND฀NOT฀JUST฀ON฀A฀#OMMUNITY฀BASIS�฀)T฀IS฀IMPORTANT฀TO฀POINT฀OUT฀
THAT฀THE฀REGULATION฀DOES฀NOT฀RESTRICT฀THE฀INTERNATIONAL฀JURISDICTION฀OF฀THE฀
COURTS฀OF฀THE฀CENTRE฀OF฀MAIN฀INTERESTS฀TO฀THE฀%UROPEAN฀SPHERE�฀NOR฀DOES฀IT฀
LEAVE฀THIS฀MATTER฀TO฀NATIONAL฀LAW�฀/F฀COURSE�฀THE฀REGULATION฀CAN฀ONLY฀GUAR

ANTEE฀UNIVERSAL฀SCOPE฀WITHIN฀THE฀%UROPEAN฀#OMMUNITY฀AREA�฀/UTSIDE฀THE฀
#OMMUNITY�฀THIS฀UNIVERSAL฀SCOPE฀DEPENDS฀ON฀THE฀EXISTENCE฀OF฀A฀TREATY฀WITH฀
THE฀3TATE฀OR฀3TATES฀IN฀QUESTION�฀AND฀ON฀WHETHER฀THE฀LEGAL฀SYSTEM฀OF฀SUCH฀
3TATE฀OR฀3TATES฀ALLOWS฀IT�

���฀4HE฀CENTRE฀OF฀MAIN฀INTERESTS฀IS฀AN฀AUTONOMOUS฀CONCEPT�฀I�E�฀A฀CONCEPT฀SPE

CIlC฀TO฀THE฀REGULATION�฀WITH฀A฀UNIFORM฀MEANING฀INDEPENDENT฀OF฀NATIONAL฀
LAW�฀)N฀ORDER฀TO฀FACILITATE฀ITS฀INTERPRETATION฀AND฀APPLICATION�฀THE฀REGULATION฀
�A	฀PROVIDES฀A฀DElNITION฀FOR฀THE฀TERM�฀OFFERING฀A฀UNIFORM฀CONCEPT฀FOR฀ALL฀
-EMBER฀3TATES฀AND฀LAYING฀DOWN฀THE฀BASES฀FOR฀REALISING฀IT฀�SEE฀RECITAL฀��฀IN฀
THE฀PREAMBLE฀ TO฀ THE฀REGULATION	�฀ THE฀CENTRE฀OF฀MAIN฀ INTERESTS฀MEANS฀ THE฀
PLACE฀WHERE฀THE฀DEBTOR฀CONDUCTS฀THE฀ADMINISTRATION฀OF฀HIS฀INTERESTS฀ON฀A฀
REGULAR฀BASIS฀AND฀IS฀THEREFORE฀ASCERTAINABLE฀BY฀THIRD฀PARTIES�฀AND฀�B	฀ESTAB

LISHES฀A฀PRESUMPTION฀�!RTICLE฀���		฀WHICH฀SIMPLIlES฀THE฀APPLICATION฀OF฀THE฀
RULE�฀IN฀THE฀CASE฀OF฀A฀COMPANY฀OR฀LEGAL฀PERSON�฀THE฀PLACE฀OF฀THE฀REGISTERED฀
OFlCE฀SHALL฀BE฀PRESUMED฀TO฀BE฀THE฀CENTRE฀OF฀ITS฀MAIN฀INTERESTS฀IN฀THE฀AB

SENCE฀OF฀PROOF฀TO฀THE฀CONTRARY�

฀ 4HE฀ REGULATION฀ ONLY฀ DETERMINES฀ INTERNATIONAL฀ JURISDICTION�฀ 4ERRITORIAL฀
JURISDICTION�฀HOWEVER�฀IS฀ESTABLISHED฀BY฀THE฀LAW฀OF฀EACH฀3TATE�

���฀*URISDICTION฀MUST฀BE฀CHECKED฀EX฀OFlCIO�฀/NCE฀A฀lRST฀DECISION฀IS฀ADOPTED฀
OPENING฀MAIN฀PROCEEDINGS฀ IN฀ A฀-EMBER฀3TATE฀ ON฀ THE฀ GROUNDS฀ THAT฀ THE฀
DEBTOR�S฀ CENTRE฀OF฀MAIN฀ INTERESTS฀ IS฀ IN฀ THAT฀ TERRITORY�฀ THE฀ COURTS฀OF฀OTHER฀
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-EMBER฀3TATES฀ARE฀OBLIGED฀TO฀ACKNOWLEDGE฀IT฀WITHOUT฀BEING฀ABLE฀TO฀CHECK฀
THE฀JURISDICTION฀OF฀THE฀COURT฀OF฀ORIGIN�฀IN฀OTHER฀WORDS�฀THEY฀ARE฀OBLIGED฀TO฀
ACCEPT฀ THAT฀ DECLARATION฀ OF฀ JURISDICTION�฀ )F฀ AN฀ INTERESTED฀ PARTY฀ DISAGREES฀
WITH฀THAT฀JURISDICTION�฀BECAUSE฀IT฀CONSIDERS฀THAT฀THE฀CENTRE฀OF฀MAIN฀INTERESTS฀
IS฀IN฀A฀DIFFERENT฀3TATE�฀IT฀MUST฀CONTEST฀THE฀JURISDICTION฀BEFORE฀THE฀COURTS฀OF฀
THE฀3TATE฀OF฀ORIGIN�฀WITH฀THE฀POSSIBILITY฀OF฀REQUESTING฀A฀PRELIMINARY฀RULING฀
FROM฀THE฀#OURT฀OF฀*USTICE฀OF฀THE฀%UROPEAN฀#OMMUNITIES�

���฀)N฀ACCORDANCE฀WITH฀!RTICLE฀���	฀OF฀THE฀REGULATION�฀WHERE฀THE฀CENTRE฀OF฀A฀
DEBTOR�S฀MAIN฀INTERESTS฀IS฀SITUATED฀WITHIN฀THE฀TERRITORY฀OF฀A฀-EMBER฀3TATE�฀
THE฀COURTS฀OF฀ANOTHER฀-EMBER฀3TATE฀SHALL฀HAVE฀JURISDICTION฀TO฀OPEN฀INSOL

VENCY฀PROCEEDINGS฀AGAINST฀ THAT฀DEBTOR฀ONLY฀ IF฀HE฀POSSESSES฀AN฀ESTABLISH

MENT฀WITHIN฀THE฀TERRITORY฀OF฀THAT฀OTHER฀-EMBER฀3TATE�฀4HE฀EFFECTS฀OF฀THOSE฀
PROCEEDINGS฀SHALL฀BE฀RESTRICTED฀TO฀THE฀ASSETS฀OF฀THE฀DEBTOR฀SITUATED฀IN฀THE฀
TERRITORY฀OF฀THAT฀-EMBER฀3TATE�

���฀4HE฀ INSOLVENCY฀ REGULATION฀ ALLOWS฀ THE฀ OPENING฀ OF฀ TERRITORIAL฀ PROCEEDINGS฀
BEFORE฀AS฀WELL฀AS฀AFTER฀THE฀MAIN฀PROCEEDINGS฀HAVE฀BEEN฀OPENED฀�SEE฀!RTICLE฀
���	฀AND฀��		�฀4HE฀PRECONDITIONS฀AND฀FUNCTIONS฀ARE฀DIFFERENT฀IN฀EACH฀CASE�

���฀!NY฀TERRITORIAL฀PROCEEDINGS฀WHICH฀ARE฀OPENED฀AFTER฀ THE฀MAIN฀PROCEEDINGS฀
SHALL฀BE฀SECONDARY฀PROCEEDINGS�฀4HAT฀MEANS฀THAT฀THE฀TERRITORIAL฀PROCEEDINGS฀
ARE฀SUBJECT฀TO฀COORDINATION฀RULES฀AND฀TO฀A฀CERTAIN฀DEGREE฀OF฀SUBORDINATION฀TO฀
THE฀MAIN฀PROCEEDINGS�฀4HE฀TERRITORIAL฀PROCEEDINGS฀MAY฀SERVE฀TWO฀TYPES฀OF฀
FUNCTION�฀4HE฀lRST฀ONE฀IS฀A฀DEFENSIVE฀FUNCTION฀PROTECTING฀LOCAL฀INTERESTS฀OR฀
INTERESTS฀ LINKED฀ TO฀ THE฀ OPERATIONS฀ OF฀ THE฀ ESTABLISHMENT�฀ 4HAT฀ PROTECTION฀
ARISES฀FROM฀THE฀FACT฀THAT฀ONCE฀THE฀TERRITORIAL฀PROCEEDINGS฀HAVE฀BEEN฀OPENED�฀
THE฀EFFECTS฀OF฀INSOLVENCY฀ARE฀NOT฀GOVERNED฀BY฀THE฀LAW฀OF฀THE฀3TATE฀WHERE฀THE฀
DEBTOR฀HAS฀HIS฀CENTRE฀OF฀MAIN฀ INTERESTS฀ �AND฀WHERE฀ THE฀MAIN฀PROCEEDINGS฀
HAVE฀BEEN฀OPENED	�฀BUT฀BY฀THE฀LAW฀OF฀THE฀3TATE฀WHERE฀THE฀ESTABLISHMENT฀IS฀
LOCATED�฀WHICH฀IS฀THE฀LAW฀CLOSEST฀TO฀THOSE฀WHO฀HAVE฀HAD฀BUSINESS฀DEALINGS฀
WITH฀THE฀DEBTOR฀THROUGH฀THAT฀ESTABLISHMENT�฀4HE฀SECOND฀FUNCTION฀IS฀ANCIL

LARY฀TO฀THE฀MAIN฀PROCEEDINGS�฀4ERRITORIAL฀PROCEEDINGS฀MAY฀BE฀USED฀TO฀FACILI

TATE฀ THE฀ ADMINISTRATION฀ AND฀ WINDING
UP฀ OF฀ THE฀ INSOLVENT฀ DEBTOR�S฀ ASSETS฀
WHEN฀THOSE฀ASSETS฀ARE฀COMPLEX฀OR฀WHEN฀THE฀NUMBER฀OF฀LOCAL฀CREDITORS฀IS฀VERY฀
LARGE�฀4HESE฀TWO฀FUNCTIONS฀EXPLAIN฀WHY฀SECONDARY฀PROCEEDINGS฀OPENED฀AFTER฀
THE฀MAIN฀PROCEEDINGS฀MUST฀BE฀WINDING
UP฀PROCEEDINGS฀�!RTICLE฀���		�

���฀%VEN฀IF฀NO฀PRINCIPAL฀PROCEEDINGS฀HAVE฀BEEN฀OPENED�฀TERRITORIAL฀PROCEEDINGS฀
MAY฀STILL฀BE฀OPENED�฀AND�฀IN฀THE฀ABSENCE฀OF฀MAIN฀PROCEEDINGS฀WITH฀WHICH฀
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THEY฀SHOULD฀BE฀COORDINATED�฀THEY฀WILL฀DEVELOP฀AS฀AUTONOMOUS฀OR฀INDEPEND

ENT฀ PROCEEDINGS�฀ 4HE฀ REGULATION฀ VIEWS฀ THE฀ POSSIBILITY฀ OF฀ OPENING฀ INDE

PENDENT฀TERRITORIAL฀PROCEEDINGS฀WITH฀SOME฀SUSPICION�฀)N฀SUCH฀CASES�฀THERE฀
ARE฀NO฀MAIN฀PROCEEDINGS฀YET�฀AND฀SO฀THERE฀IS฀NO฀POSSIBILITY฀OF฀COORDINATING฀
IN฀THE฀CONTEXT฀OF฀CENTRALISED฀#OMMUNITY฀PROCEEDINGS�฀AND฀CONSEQUENTLY฀
THE฀RISKS฀ASSOCIATED฀WITH฀OPENING฀TERRITORIAL฀PROCEEDINGS฀ARE฀GREATER�฀4HIS฀
EXPLAINS฀WHY฀THE฀REGULATION฀HAS฀ONLY฀SEEN฀THE฀POSSIBILITY฀OF฀OPENING฀INDE

PENDENT฀TERRITORIAL฀PROCEEDINGS฀AS฀A฀MECHANISM฀FOR฀COVERING฀CERTAIN฀PRO

TECTION฀ LOOPHOLES฀WHICH฀COULD฀ARISE฀WITHIN฀A฀ SINGLE฀UNIVERSAL฀MODEL฀ FOR฀
PROCEEDINGS�฀4HAT฀IS฀WHY฀IT฀CAN฀BE฀SAID฀THAT฀INDEPENDENT฀TERRITORIAL฀PRO

CEEDINGS฀FULlL฀A฀SPECIlC฀SUPPORTING฀FUNCTION �฀THEY฀SERVE฀TO฀ALLEVIATE฀THE฀
IMPOSSIBILITY฀OF฀REQUESTING฀THE฀OPENING฀OF฀INSOLVENCY฀PROCEEDINGS฀UNDER฀
THE฀LEX฀FORI฀CONCURSUS฀PRINCIPALIS฀WHICH฀COULD฀NEVERTHELESS฀BE฀OPENED฀UNDER฀
THE฀LAW฀OF฀THE฀3TATE฀WHERE฀THE฀ESTABLISHMENT฀IS฀LOCATED�฀4HAT฀SUPPORTING฀
FUNCTION฀OF฀INDEPENDENT฀TERRITORIAL฀PROCEEDINGS฀EXPLAINS฀WHY฀THEY฀MAY฀BE฀
WINDING฀UP฀OR฀RESTRUCTURING฀PROCEEDINGS�฀4HE฀REGULATION฀ALSO฀ALLOWS฀FOR฀
THE฀DIRECT฀OPENING฀OF฀TERRITORIAL฀PROCEEDINGS฀PRIOR฀TO฀THE฀OPENING฀OF฀THE฀
MAIN฀PROCEEDINGS฀FOR฀REASONS฀OF฀PROCEDURAL฀ECONOMY�฀THEY฀ARE฀INTENDED฀TO฀
PREVENT฀CREDITORS฀WHO฀WOULD฀BE฀ENTITLED฀TO฀REQUEST฀THE฀OPENING฀OF฀SECOND

ARY฀PROCEEDINGS฀AFTER฀THE฀OPENING฀OF฀THE฀MAIN฀PROCEEDINGS฀FROM฀HAVING฀TO฀
REQUEST฀THE฀OPENING฀OF฀THESE฀MAIN฀PROCEEDINGS฀IF฀NOBODY฀HAS฀ALREADY฀DONE฀
SO�฀AND฀THEN฀IMMEDIATELY฀REQUEST฀THE฀OPENING฀OF฀SECONDARY฀PROCEEDINGS฀
�SEE฀!RTICLE฀���		�

฀ )F�฀ FOLLOWING฀ THE฀ OPENING฀ OF฀ INDEPENDENT฀ TERRITORIAL฀ PROCEEDINGS�฀ MAIN฀
PROCEEDINGS฀ARE฀OPENED�฀THE฀FORMER฀ARE฀CONVERTED฀INTO฀SECONDARY฀PROCEED

INGS฀AND฀THE฀MAIN฀LIQUIDATOR฀MAY฀ASK฀FOR฀THEIR฀CONVERSION฀INTO฀WINDING
UP฀
PROCEEDINGS฀�!RTICLE฀��	�

���฀4HE฀CONCEPT฀OF฀ESTABLISHMENT฀IS฀AN฀AUTONOMOUS฀CONCEPT฀DElNED฀IN฀THE฀
REGULATION฀ITSELF฀�!RTICLE฀��H		�฀4HE฀REGULATION฀DElNES฀@ESTABLISHMENT�฀AS฀
ANY฀PLACE฀OF฀OPERATIONS฀WHERE฀THE฀DEBTOR฀CARRIES฀OUT฀A฀NON
TRANSITORY฀ECO

NOMIC฀ACTIVITY฀WITH฀HUMAN฀MEANS฀AND฀GOODS฀�!RTICLE฀��H		�฀4HE฀DElNI

TION฀IN฀THE฀REGULATION฀IS฀RELATIVELY฀OPEN�฀BASED฀ON฀THE฀CONJUNCTION฀OF฀TWO฀
ELEMENTS �

�A	฀ THE฀EXISTENCE฀OF฀AN฀ORGANISED฀CENTRE฀OF฀OPERATIONS�฀AND

�B	฀A฀CERTAIN฀DEGREE฀OF฀PERMANENCE฀IN฀TIME�

���฀4HE฀JURISDICTION฀OF฀THESE฀COURTS฀IS฀TERRITORIAL �฀IT฀ONLY฀AFFECTS฀THE฀ASSETS฀OF฀
THE฀DEBTOR฀SITUATED฀IN฀THE฀TERRITORY฀OF฀THE฀CORRESPONDING฀3TATE฀�!RTICLE฀���	฀
IN฀lNE	�฀7HETHER฀OR฀NOT฀THESE฀ASSETS฀ARE฀LINKED฀TO฀THE฀ECONOMIC฀ACTIVITIES฀
OF฀THE฀ESTABLISHMENT฀IS฀OF฀NO฀RELEVANCE�฀4HAT฀RULE฀RESTRICTING฀JURISDICTION฀
HOLDS฀ FOR฀ ALL฀ TERRITORIAL฀ PROCEEDINGS�฀ BE฀ THEY฀ INDEPENDENT฀ OR฀ SECONDARY฀
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�!RTICLE฀���	฀ IN฀lNE	�฀AND฀IS฀REmECTED฀IN฀THE฀EFFECTS฀OF฀THE฀PROCEEDINGS�฀
WHICH฀ARE฀ALSO฀LIMITED฀TO฀THE฀ASSETS฀OF฀THE฀DEBTOR฀SITUATED฀WITHIN฀THE฀TERRI

TORY฀OF฀THE฀-EMBER฀3TATE฀IN฀QUESTION฀�!RTICLE฀��฀IN฀lNE	�

฀ !฀SPECIAL฀APPLICATION฀OF฀THIS฀RULE฀CAN฀BE฀FOUND฀IN฀!RTICLES฀����	฀AND฀����	฀
OF฀ THE฀REGULATION�฀4HE฀FORMER฀ IS฀APPLICABLE฀ TO฀ INDEPENDENT฀AS฀WELL฀AS฀ TO฀
SECONDARY฀TERRITORIAL฀PROCEEDINGS�฀AND฀LAYS฀DOWN฀THAT฀ANY฀RESTRICTION฀OF฀THE฀
CREDITORS�฀RIGHTS�฀IN฀PARTICULAR฀A฀STAY฀OR฀DISCHARGE�฀SHALL฀PRODUCE฀EFFECTS฀VIS

Ü
VIS฀ASSETS฀SITUATED฀WITHIN฀THE฀TERRITORY฀OF฀ANOTHER฀-EMBER฀3TATE฀ONLY฀IN฀
THE฀CASE฀OF฀THOSE฀CREDITORS฀WHO฀HAVE฀GIVEN฀THEIR฀CONSENT�฀4HE฀LATTER฀APPLIES฀
TO฀SECONDARY฀PROCEEDINGS฀WHICH฀ARE฀CLOSED฀BY฀A฀RESCUE฀PLAN�฀A฀COMPOSITION฀
OR฀A฀COMPARABLE฀MEASURE�฀AND฀REQUIRES฀THE฀CONSENT฀OF฀ALL฀THE฀CREDITORS฀HAV

ING฀AN฀INTEREST฀FOR฀THAT฀COMPOSITION฀TO฀HAVE฀EFFECT฀IN฀RESPECT฀OF฀THE฀ASSETS฀
SITUATED฀IN฀ANOTHER฀-EMBER฀3TATE�

���฀4HE฀STARTING฀POINT฀FOR฀THE฀REGULATION฀IS฀THE฀APPLICATION฀OF฀THE฀LAW฀OF฀THE฀
3TATE฀OF฀THE฀OPENING฀OF฀PROCEEDINGS�฀5NDER฀!RTICLE฀���	�฀THE฀LAW฀APPLICA

BLE฀TO฀INSOLVENCY฀PROCEEDINGS฀AND฀THEIR฀EFFECTS฀SHALL฀BE฀THAT฀OF฀THE฀-EMBER฀
3TATE฀WITHIN฀THE฀TERRITORY฀OF฀WHICH฀SUCH฀PROCEEDINGS฀ARE฀OPENED�฀THEREAFTER฀
REFERRED฀TO฀AS฀THE฀@3TATE฀OF฀THE฀OPENING฀OF฀PROCEEDINGS��฀4HAT฀RULE฀IS฀VALID฀
FOR฀THE฀MAIN฀PROCEEDINGS฀AND฀FOR฀TERRITORIAL฀ONES฀�SEE฀RECITAL฀��฀IN฀THE฀PRE

AMBLE฀AND฀!RTICLE฀��	�฀WHICH฀MEANS฀THAT฀THE฀RULES฀OF฀INTERNATIONAL฀JURIS

DICTION฀HAVE฀A฀DOUBLE฀ROLE�฀THEY฀DETERMINE฀DIRECTLY฀THE฀APPLICABLE฀JURISDIC

TION฀AND฀INDIRECTLY฀THE฀APPLICABLE฀LAW�฀4HE฀APPLICATION฀OF฀THE฀LAW฀OF฀THE฀
3TATE฀OF฀THE฀OPENING฀OF฀PROCEEDINGS฀�LEX฀ FORI฀CONCURSUS	฀AS฀A฀GENERAL฀RULE฀
CONSTITUTES฀ ONE฀ OF฀ THE฀ GENERAL฀ PRINCIPLES฀ OF฀ COMPARATIVE฀ INTERNATIONAL฀
BANKRUPTCY฀LAW�

���฀)N฀ACCORDANCE฀WITH฀!RTICLE฀��฀SAVE฀AS฀OTHERWISE฀PROVIDED฀IN฀THE฀REGULATION�฀
THE฀LAW฀OF฀THE฀3TATE฀OF฀THE฀OPENING฀OF฀PROCEEDINGS฀�LEX฀FORI฀CONCURSUS	฀DE

TERMINES฀THE฀CONDITIONS฀FOR฀ALL฀THE฀PHASES฀OF฀THE฀INSOLVENCY฀PROCEEDINGS�฀
THEIR฀OPENING�฀THEIR฀CONDUCT฀AND฀THEIR฀CLOSURE�฀4HESE฀INCLUDE฀THE฀CONDI

TIONS฀FOR฀OPENING฀THE฀PROCEEDINGS�฀WHO฀IS฀ENTITLED฀TO฀REQUEST฀THAT฀OPENING�฀
THE฀APPOINTMENT฀OF฀ADMINISTRATORS฀OR฀RECEIVERS�฀INCLUDING฀TEMPORARY฀AD

MINISTRATORS�฀THE฀DETERMINATION฀OF฀THE฀ASSETS฀AND฀LIABILITIES�฀THEIR฀ADMINIS

TRATION�฀THE฀ADMISSION฀AND฀RANKING฀OF฀CLAIMS�฀THE฀PARTICIPATION฀OF฀CREDI

TORS�฀THE฀FORMS฀OF฀WINDING฀UP�฀BY฀REORGANISATION฀OR฀LIQUIDATION฀AND฀DISTRI

BUTION�฀ ETC�฀ !RTICLE฀ ���	฀ OF฀ THE฀ REGULATION฀ CONTAINS฀ A฀ LIST฀ OF฀ PARTICULAR฀
MATTERS฀WHICH฀ARE฀DETERMINED฀BY฀THE฀LAW฀OF฀THE฀3TATE฀OF฀THE฀OPENING฀OF฀
PROCEEDINGS�฀4HAT฀ LIST฀ IS฀NOT฀ EXHAUSTIVE�฀ )TS฀ FUNCTION฀ IS฀ TO฀ FACILITATE฀ THE฀
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INTERPRETATION฀OF฀THE฀BASIC฀RULE฀GIVEN฀IN฀!RTICLE฀���	฀AND฀TO฀RESOLVE฀ANY฀POS

SIBLE฀PROBLEMS฀OF฀CHARACTERISATION฀TO฀WHICH฀ITS฀APPLICATION฀COULD฀GIVE฀RISE�฀
)N฀ACCORDANCE฀WITH฀ THIS฀PRECEPT�฀ THE฀ LAW฀OF฀ THE฀3TATE฀OF฀ THE฀OPENING฀OF฀
PROCEEDINGS฀SHALL฀DETERMINE�฀INTER฀ALIA �

�A	฀ AGAINST฀WHICH฀DEBTORS฀INSOLVENCY฀PROCEEDINGS฀MAY฀BE฀BROUGHT฀ON฀AC

COUNT฀OF฀THEIR฀CAPACITY�

�B	฀ THE฀ASSETS฀WHICH฀FORM฀PART฀OF฀THE฀ESTATE฀AND฀THE฀TREATMENT฀OF฀ASSETS฀
ACQUIRED฀BY฀OR฀DEVOLVING฀ON฀THE฀DEBTOR฀AFTER฀THE฀OPENING฀OF฀THE฀INSOL

VENCY฀PROCEEDINGS�

�C	฀ THE฀RESPECTIVE฀POWERS฀OF฀THE฀DEBTOR฀AND฀THE฀LIQUIDATOR�

�D	฀ THE฀CONDITIONS฀UNDER฀WHICH฀SET
OFFS฀MAY฀BE฀INVOKED�

�E	฀ THE฀EFFECTS฀OF฀ INSOLVENCY฀PROCEEDINGS฀ON฀CURRENT฀CONTRACTS฀ TO฀WHICH฀
THE฀DEBTOR฀IS฀PARTY�

�F	฀ THE฀EFFECTS฀OF฀THE฀INSOLVENCY฀PROCEEDINGS฀ON฀PROCEEDINGS฀BROUGHT฀BY฀
INDIVIDUAL฀CREDITORS�฀WITH฀THE฀EXCEPTION฀OF฀LAWSUITS฀PENDING�

�G	฀ THE฀CLAIMS฀WHICH฀ARE฀TO฀BE฀LODGED฀AGAINST฀THE฀DEBTOR�S฀ESTATE฀AND฀THE฀
TREATMENT฀OF฀CLAIMS฀ARISING฀AFTER฀THE฀OPENING฀OF฀INSOLVENCY฀PROCEED

INGS�

�H	฀ THE฀RULES฀GOVERNING฀THE฀LODGING�฀VERIlCATION฀AND฀ADMISSION฀OF฀CLAIMS�

�I	฀ THE฀RULES฀GOVERNING฀THE฀DISTRIBUTION฀OF฀PROCEEDS฀FROM฀THE฀REALISATION฀
OF฀ASSETS�฀THE฀RANKING฀OF฀CLAIMS฀AND฀THE฀RIGHTS฀OF฀CREDITORS฀WHO฀HAVE฀
OBTAINED฀PARTIAL฀SATISFACTION฀AFTER฀THE฀OPENING฀OF฀INSOLVENCY฀PROCEED

INGS฀BY฀VIRTUE฀OF฀A฀RIGHT฀IN฀REM฀OR฀THROUGH฀A฀SET
OFF�

�J	฀ THE฀CONDITIONS฀FOR฀AND฀THE฀EFFECTS฀OF฀CLOSURE฀OF฀INSOLVENCY฀PROCEEDINGS�฀
IN฀PARTICULAR฀BY฀COMPOSITION�

�K	฀ CREDITORS�฀RIGHTS฀AFTER฀THE฀CLOSURE฀OF฀INSOLVENCY฀PROCEEDINGS�

�L	฀ WHO฀IS฀TO฀BEAR฀THE฀COSTS฀AND฀EXPENSES฀INCURRED฀IN฀THE฀INSOLVENCY฀PRO

CEEDINGS�

�M	฀THE฀ RULES฀ RELATING฀ TO฀ THE฀VOIDNESS�฀VOIDABILITY฀OR฀UNENFORCEABILITY฀OF฀
LEGAL฀ACTS฀DETRIMENTAL฀TO฀ALL฀THE฀CREDITORS�
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���฀!RTICLES฀�฀ET฀SEQ�฀OF฀THE฀REGULATION฀CONTAIN฀A฀SERIES฀OF฀SPECIAL฀RULES฀WHICH฀
ACT฀ AS฀ EXCEPTIONS฀ TO฀ THE฀ APPLICATION฀ OF฀ THE฀ LEX฀ FORI฀ CONCURSUS�฀ 'ENERALLY฀
SPEAKING�฀THERE฀ARE฀TWO฀GROUNDS฀FOR฀SUCH฀EXCEPTIONS฀TO฀THE฀APPLICATION฀OF฀
THE฀LEX฀FORI฀CONSURSUS �฀ON฀THE฀ONE฀HAND�฀PROTECTING฀THE฀RIGHTS฀ACQUIRED฀IN฀A฀
3TATE฀OTHER฀THAN฀THE฀3TATE฀OF฀OPENING฀OF฀PROCEEDINGS฀AGAINST฀THE฀APPLICA

TION฀OF฀FOREIGN฀BANKRUPTCY฀LAW�฀ON฀THE฀OTHER฀HAND�฀THE฀NEED฀TO฀REDUCE฀THE฀
COMPLEXITY฀OF฀INSOLVENCY฀PROCEEDINGS฀�SEE฀RECITAL฀��฀IN฀THE฀PREAMBLE	�฀4HE฀
lRST฀REASON฀IS฀OF฀A฀SUBSTANTIVE฀NATURE�฀4HE฀APPLICATION฀OF฀A฀SINGLE฀BANK

RUPTCY฀LAW฀TO฀ALL฀THE฀LEGAL฀RELATIONS฀OF฀THE฀DEBTOR฀CAN฀BE฀VERY฀WELL฀UNDER

STOOD฀AS฀A฀MECHANISM฀FOR฀PROMOTING฀COLLECTIVE฀ACTION�฀(OWEVER�฀THE฀IM

PLICATIONS�฀NAMELY฀THE฀EXTENSION฀OF฀THE฀EFFECTS฀ENVISAGED฀UNDER฀THAT฀LAW฀TO฀
RIGHTS฀OR฀RELATIONS฀SET฀UP฀UNDER฀A฀DIFFERENT฀NATIONAL฀LAW�฀SHOULD฀BE฀BORNE฀IN฀
MIND�฀#ONSEQUENTLY�฀THERE฀IS฀AN฀INHERENT฀TENSION฀BETWEEN฀ESTABLISHING฀A฀
SINGLE฀STANDARD฀TO฀GOVERN฀THE฀DEBTOR�S฀INSOLVENCY฀�WHICH฀JUSTIlES฀THE฀AP

PLICATION฀OF฀THE฀LEX฀FORI฀CONCURSUS	฀AND฀THE฀INTRODUCTION฀OF฀AN฀ELEMENT฀OF฀
UNPREDICTABILITY฀ AND฀OF฀ EXTRA฀ COST฀ IN฀ THE฀ TRANSACTIONS฀ CARRIED฀OUT฀UNDER฀
OTHER฀LEGAL฀SYSTEMS�฀4HAT฀IS฀WHY฀THE฀EXCEPTIONS฀TO฀THE฀APPLICATION฀OF฀THE฀LEX฀
FORI฀CONCURSUS฀CAN฀BE฀EXPLAINED฀IN฀TERMS฀OF฀LEGAL฀CERTAINTY฀AND฀OF฀PROTECTING฀
EXPECTATIONS฀IN฀CERTAIN฀MATTERS฀OR฀AREAS฀WHICH฀ARE฀PARTICULARLY฀SENSITIVE฀TO฀
INTERFERENCE฀FROM฀DIFFERENT฀NATIONAL฀LEGISLATION�฀4HE฀EXAMPLE฀OF฀!RTICLE฀�฀
CONCERNING฀PAYMENT฀SYSTEMS฀AND฀lNANCIAL฀MARKETS฀IS฀PARADIGMATIC�฀)N฀AD

DITION฀TO฀THE฀SUBSTANTIVE฀ARGUMENT�฀THERE฀IS฀ALSO฀A฀PROCEDURAL฀ARGUMENT�฀
)NSOLVENCY฀PROCEEDINGS฀ARE฀RELATIVELY฀COMPLEX฀AND฀EXPENSIVE฀TO฀ADMINIS

TER�฀2EDUCING฀THESE฀COSTS฀MAY฀WELL฀FAVOUR฀CERTAIN฀CREDITORS�฀BUT฀CAN฀END฀UP฀
BENElTING฀ALL฀OF฀THEM฀IN฀THAT฀THE฀TOTAL฀COSTS฀OF฀ADMINISTERING฀THE฀PROCEED

INGS฀ARE฀ REDUCED�฀!S฀WE฀ SHALL฀ SEE�฀ CERTAIN฀EXCEPTIONS�฀OR฀AT฀ LEAST฀ CERTAIN฀
ASPECTS฀OF฀THESE�฀ARE฀JUSTIlED฀BY฀THE฀NEED฀TO฀FACILITATE฀MATTERS�฀!฀GOOD฀EX

AMPLE฀IS฀PROVIDED฀BY฀!RTICLE฀�฀OF฀THE฀REGULATION฀ON฀RIGHTS฀IN฀REM�฀4HE฀SOLU

TION฀CONTAINED฀THERE฀WAS฀NOT฀ADOPTED฀BECAUSE฀IT฀WAS฀THE฀BEST฀SOLUTION฀IN฀
TERMS฀OF฀ABSTRACT฀LEGISLATIVE฀POLICY�฀BUT฀BECAUSE฀IT฀REPRESENTED฀THE฀BEST฀BAL

ANCE฀BETWEEN฀SATISFYING฀THE฀LEGISLATIVE฀POLICY฀OBJECTIVES฀SOUGHT฀AND฀SIM

PLICITY฀ IN฀APPLYING฀THE฀RULES�฀,IMITING฀THE฀COMPLEXITY฀THAT฀ INTERNATIONAL฀
ASPECTS฀ADD฀TO฀THE฀DEBTOR�S฀ INSOLVENCY฀AND฀REDUCING฀THE฀COSTS฀ASSOCIATED฀
WITH฀THAT฀COMPLEXITY฀ARE฀PART฀OF฀THE฀REGULATION�S฀INSTITUTIONAL฀OBJECTIVES�

���฀4HE฀ LIST฀ OF฀ EXCEPTIONS฀ IS฀ CLOSED฀ AND�฀UNDER฀ THE฀ SCOPE฀OF฀ THE฀ REGULATION�฀
-EMBER฀3TATES฀CANNOT฀EXTEND฀IT�฀4HE฀REGULATION฀LAYS฀DOWN฀SPECIAL฀RULES฀
FOR฀THIRD฀PARTIES�฀RIGHTS฀IN฀REM฀�!RTICLE฀�	�฀SET
OFF฀�!RTICLE฀�	�฀RESERVATION฀OF฀
TITLE฀�!RTICLE฀�	�฀CONTRACTS฀RELATING฀TO฀IMMOVABLE฀PROPERTY฀�!RTICLE฀�	�฀PAY

MENT฀SYSTEMS฀AND฀lNANCIAL฀MARKETS฀�!RTICLE฀�	�฀CONTRACTS฀OF฀EMPLOYMENT฀
�!RTICLE฀��	�฀EFFECTS฀ON฀RIGHTS฀SUBJECT฀TO฀REGISTRATION฀�!RTICLE฀��	�฀DETRIMEN
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TAL฀ACTS฀�!RTICLE฀��	�฀PROTECTION฀OF฀THIRD
PARTY฀PURCHASERS฀�!RTICLE฀��	�฀AND฀
EFFECTS฀ON฀LAWSUITS฀PENDING฀�!RTICLE฀��	�฀!RTICLE฀��฀ON฀#OMMUNITY฀PATENTS฀
AND฀TRADE฀MARKS฀IS฀MORE฀OF฀A฀LOCATION฀RULE�

���฀4HE฀ REGULATION฀ LAYS฀ DOWN฀ A฀ NUMBER฀ OF฀ UNIFORM฀ SUBSTANTIVE฀ RULES฀ WHICH฀
SUPERSEDE฀NATIONAL฀RULES฀ON฀THAT฀MATTER�฀3PECIlCALLY�฀THESE฀RULES฀REFER฀TO฀THE฀
RIGHT฀ OF฀ CREDITORS�฀ INCLUDING฀ TAX฀ AND฀ SOCIAL฀ SECURITY฀ AUTHORITIES�฀ TO฀ LODGE฀
CLAIMS฀IN฀WRITING฀�!RTICLE฀��	�฀THE฀DUTY฀TO฀INFORM฀KNOWN฀CREDITORS฀BY฀AN฀
INDIVIDUAL฀NOTICE฀WITH฀SPECIlC฀CONTENT฀�!RTICLE฀��	�฀THE฀CONTENT฀OF฀THE฀LODGE

MENT฀OF฀A฀CLAIM฀�!RTICLE฀��	�฀AND฀THE฀LANGUAGES฀TO฀BE฀USED฀�!RTICLE฀��	�

���฀4HE฀UNIVERSAL฀MODEL฀WHICH฀INSPIRES฀THE฀REGULATION฀IMPLIES฀THAT฀THE฀MAIN฀
PROCEEDINGS฀ EXTEND฀ THEIR฀ EFFECTS฀ TO฀ ALL฀ -EMBER฀ 3TATES�฀ 4HE฀ INSOLVENCY฀
REGULATION฀GUARANTEES฀ THE฀EFFECTIVENESS฀OF฀ THAT฀MODEL฀BY฀SPECIFYING฀THAT฀
THE฀DECISIONS฀ADOPTED฀UNDER฀THE฀MAIN฀PROCEEDINGS฀MUST฀BE฀RECOGNISED฀AND฀
ENFORCED฀ IN฀THE฀OTHER฀-EMBER฀3TATES�฀4HAT฀RECOGNITION฀HAS฀AN฀ INHERENT฀
LIMITATION฀IN฀TERRITORIAL฀PROCEEDINGS�฀4HE฀OPENING฀OF฀TERRITORIAL฀PROCEED

INGS฀ACTS฀AS฀A฀SHIELD฀AGAINST฀THE฀EFFECTS฀OF฀THE฀MAIN฀PROCEEDINGS�฀/N฀THE฀
OTHER฀HAND�฀THE฀REGULATION฀LAYS฀DOWN฀RULES฀FOR฀COORDINATING฀PROCEEDINGS฀
WHICH฀GRANT฀THE฀MAIN฀PROCEEDINGS฀CONSIDERABLE฀INmUENCE฀OVER฀THE฀TERRITO

RIAL฀ONES�฀AND฀WHICH฀ARE฀DISCUSSED฀IN฀THE฀NEXT฀SECTION�

���฀4HE฀ REGULATION฀ REGARDS฀ INSOLVENCY฀ PROCEEDINGS฀ AS฀ COMPLEX฀ PROCEEDINGS�฀
THROUGH฀WHICH฀SUCCESSIVE฀DECISIONS฀ARE฀ADOPTED�฀EACH฀WITH฀ITS฀OWN฀EFFECTS�฀
4HAT฀IS฀WHY฀!RTICLE฀��฀ADDRESSES฀THE฀DECLARATION฀OF฀INSOLVENCY�฀WHICH฀IS฀THE฀
FUNDAMENTAL฀DECISION�฀AND฀ITS฀TYPICAL฀EFFECTS฀�SEE฀!RTICLES฀���฀���฀��฀AND฀��	�฀
WHEREAS฀!RTICLE฀��฀ADDRESSES฀THE฀RECOGNITION฀OF฀JUDGMENTS฀SUCCESSIVELY฀ADOPT

ED฀THROUGHOUT฀THE฀PROCEEDINGS฀�E�G�฀A฀DECISION฀CONlRMING฀A฀COMPOSITION	฀OR฀
IMMEDIATELY฀RELATED฀TO฀THEM฀�E�G�฀A฀DECISION฀ANNULLING฀AN฀ACT฀DETRIMENTAL฀TO฀
CREDITORS	�฀INCLUDING฀PRESERVATION฀MEASURES�฀AND฀THEIR฀ENFORCEMENT�

���฀4HE฀ SYSTEM฀OF฀ RECOGNITION฀ AND฀ ENFORCEMENT฀ FOLLOWED฀BY฀ THE฀ INSOLVENCY฀
REGULATION฀IS฀QUITE฀SIMILAR฀TO฀THE฀MODEL฀OF฀RECOGNITION฀ESTABLISHED฀IN฀2EGU
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LATION฀�%#	฀.O฀�������฀ON฀JURISDICTION฀AND฀THE฀RECOGNITION฀AND฀ENFORCE

MENT฀OF฀JUDGMENTS฀IN฀CIVIL฀AND฀COMMERCIAL฀MATTERS�

���฀4HE฀ INSOLVENCY฀ REGULATION฀ THUS฀ DISTINGUISHES฀ BETWEEN฀ RECOGNITION฀ AND฀
ENFORCEMENT�฀7HEREAS฀RECOGNITION฀IS฀AUTOMATIC�฀ENFORCEMENT฀IS฀SUBJECT฀TO฀
PRIOR฀CONTROL�฀THROUGH฀A฀PROCEDURE฀OF฀EXEQUATUR฀OR฀REGISTRATION�฀!UTOMATIC฀
RECOGNITION฀MEANS฀THAT฀FOREIGN฀DECISIONS฀ARE฀RECOGNISED฀IPSO฀JURE�฀WITHOUT฀
ANY฀ NEED฀ TO฀ RESORT฀ TO฀ PRELIMINARY฀ PROCEEDINGS฀ BEFORE฀ HAVING฀ THEM฀
ACCEPTED฀IN฀THE฀FORUM฀OF฀THE฀DECISION�฀)T฀IS฀SUFlCIENT฀FOR฀THE฀DECISION฀TO฀
SATISFY฀THE฀CONDITIONS฀LAID฀DOWN฀IN฀THE฀REGULATION฀FOR฀THAT฀DECISION฀TO฀BE฀
RECOGNISED฀IN฀ALL฀-EMBER฀3TATES�฀WITHOUT฀ANY฀FURTHER฀ADO฀AND฀IN฀ITS฀OWN฀
RIGHT�฀4HAT฀ENSURES฀THE฀EFFECTIVENESS฀OF฀THE฀INSOLVENCY฀PROCEEDINGS�฀SINCE฀IT฀
SAVES฀THE฀COSTS฀AND฀DELAYS฀INVOLVED฀IN฀PROCEEDINGS฀WHERE฀THE฀RECOGNITION฀OF฀
A฀JUDGMENT฀IS฀RAISED฀AS฀THE฀PRINCIPAL฀ISSUE�฀4HE฀EXEQUATUR฀OR฀REGISTRATION฀
PROCEDURE฀ IS฀NOT฀ REGULATED฀DIRECTLY�฀ INSTEAD�฀ THE฀ REGULATION฀ REFERS฀ TO฀ THE฀
����฀"RUSSELS฀#ONVENTION฀SYSTEM�฀WHICH฀HAS฀BEEN฀REPLACED฀BY฀2EGULATION฀
�%#	฀.O฀�������฀�SEE฀!RTICLE฀����	฀THEREOF	�

���฀4HE฀REGULATION฀GREATLY฀SIMPLIlES฀THE฀CONDITIONS฀WHICH฀A฀FOREIGN฀DECISION฀
MUST฀FULlL฀IN฀ORDER฀TO฀BENElT฀FROM฀ITS฀SYSTEM฀OF฀RECOGNITION฀AND฀ENFORCE

MENT�฀BECAUSE฀THE฀INTERNATIONAL฀ JURISDICTION฀OF฀THE฀3TATE฀OF฀ORIGIN฀IS฀NOT฀
CHECKED�฀AND฀NEITHER�฀OF฀COURSE�฀IS฀THE฀SUBSTANCE฀OF฀THE฀DECISION�฀4HE฀PUB

LICATION฀IN฀OTHER฀3TATES฀OF฀THE฀OPENING฀OF฀PROCEEDINGS�฀OR฀THEIR฀REGISTRATION฀
IN฀ THE฀ REGISTERS฀OF฀ THOSE฀3TATES�฀ IS฀NOT฀ REQUIRED฀EITHER฀ FOR฀ RECOGNITION฀ IN฀
OTHER฀3TATES�฀3PECIlCALLY�฀FOR฀A฀DECISION฀TO฀BE฀RECOGNISED�฀IT฀MUST฀SIMPLY�

�A	฀ HAVE฀BEEN฀MADE฀BY฀A฀-EMBER฀3TATE฀AUTHORITY�฀WITHIN฀THE฀MEANING฀OF฀!R

TICLE฀��D	�฀WHICH฀HAS฀CLAIMED฀JURISDICTION฀IN฀ACCORDANCE฀WITH฀!RTICLE฀��

�B	฀HAVE฀BEEN฀ADOPTED฀IN฀THE฀CONTEXT฀OF฀ONE฀OF฀THE฀INSOLVENCY฀PROCEEDINGS฀
LISTED฀IN฀THE฀ANNEXES฀TO฀THE฀REGULATION�

�C	฀NOT฀BE฀CONTRARY฀TO฀THE฀PUBLIC฀POLICY฀OF฀THE฀REQUESTED฀-EMBER฀3TATE฀AS฀
SPECIlED฀IN฀!RTICLE฀���

���฀5NDER฀ THAT฀ SYSTEM�฀ THE฀ DECISION฀ EXTENDS฀ ITS฀ EFFECTS฀ IMMEDIATELY฀ TO฀ ALL฀
-EMBER฀3TATES�฀4HUS�฀FOR฀INSTANCE�฀THE฀STAY฀ON฀INDIVIDUAL฀ACTIONS฀BY฀CRED

ITORS�฀THE฀DIVESTMENT฀OF฀THE฀DEBTOR�฀OR฀THE฀APPOINTMENT฀OF฀A฀LIQUIDATOR฀WILL฀
BE฀ EFFECTS฀ WHICH฀ WILL฀ APPLY฀ AUTOMATICALLY฀ ON฀ THE฀ TERRITORY฀ OF฀ ALL฀ THESE฀
3TATES�

���฀/NE฀ OF฀ THE฀ MAIN฀ EFFECTS฀ OF฀ RECOGNISING฀ INSOLVENCY฀ PROCEEDINGS฀ OPENED฀
ABROAD฀ IS฀ THE฀ RECOGNITION฀OF฀ THE฀APPOINTMENT฀OF฀ THE฀ LIQUIDATOR฀ AND฀HIS฀
POWERS�฀4HAT฀IS฀THE฀AIM฀OF฀!RTICLE฀���฀WHICH฀DISTINGUISHES฀BETWEEN฀PRIN

CIPAL฀PROCEEDINGS฀AND฀TERRITORIAL฀PROCEEDINGS�
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�A	฀ )N฀THE฀CASE฀OF฀PRINCIPAL฀PROCEEDINGS�฀THE฀LIQUIDATOR฀MAY฀EXERCISE฀ALL฀THE฀
POWERS฀CONFERRED฀ON฀HIM฀BY฀THE฀LAW฀OF฀THE฀3TATE฀OF฀THE฀OPENING฀OF฀PRO

CEEDINGS฀IN฀ANOTHER฀-EMBER฀3TATE฀�!RTICLE฀����		�฀!T฀ANY฀RATE�฀RECOURSE฀
TO฀COERCIVE฀MEASURES฀BY฀THE฀LIQUIDATOR฀IS฀EXCLUDED�฀)F฀IT฀IS฀NECESSARY฀TO฀
USE฀COERCIVE฀MEASURES฀�FOR฀INSTANCE�฀TO฀TAKE฀CONTROL฀OF฀THE฀ASSETS	�฀THE฀
LIQUIDATOR฀MUST฀REQUEST฀THE฀LOCAL฀AUTHORITIES฀TO฀IMPOSE฀THEM�

�B	฀/N฀THE฀OTHER฀HAND�฀IN฀THE฀CASE฀OF฀TERRITORIAL฀PROCEEDINGS�฀IT฀IS฀EXCEP

TIONAL฀FOR฀THE฀LIQUIDATOR฀TO฀BE฀ABLE฀TO฀EXERCISE฀HIS฀POWERS฀OUTSIDE฀THE฀
3TATE฀ OF฀ OPENING฀ OF฀ PROCEEDINGS�฀ )N฀ SUCH฀ SITUATIONS�฀ !RTICLE฀ ����	฀
STIPULATES฀ THAT฀ THE฀ LIQUIDATOR฀MAY฀ IN฀ ANY฀OTHER฀-EMBER฀3TATE฀ CLAIM฀
THROUGH฀THE฀COURTS฀OR฀OUT฀OF฀COURT฀THAT฀MOVABLE฀PROPERTY฀WAS฀REMOVED฀
FROM฀THE฀TERRITORY฀OF฀THE฀3TATE฀OF฀THE฀OPENING฀OF฀PROCEEDINGS฀TO฀THE฀TER

RITORY฀OF฀THAT฀OTHER฀-EMBER฀3TATE฀AFTER฀THE฀OPENING฀OF฀THE฀INSOLVENCY฀
PROCEEDINGS�฀(E฀MAY฀ALSO฀BRING฀ANY฀ACTION฀TO฀SET฀ASIDE฀WHICH฀IS฀IN฀THE฀
INTERESTS฀OF฀THE฀CREDITORS�฀SUCH฀AS฀CHALLENGING฀A฀DETRIMENTAL฀ACT฀COVERED฀
BY฀!RTICLE฀���

���฀4HE฀LIMITATIONS฀TO฀RECOGNITION฀FALL฀UNDER฀TWO฀CATEGORIES�฀4HE฀lRST฀CONSISTS฀
OF฀TERRITORIAL฀PROCEEDINGS�฀4HE฀OPENING฀OF฀TERRITORIAL฀PROCEEDINGS฀HALTS฀THE฀
RECOGNITION฀OF฀ THE฀ EFFECTS฀ OF฀ THE฀MAIN฀PROCEEDINGS�฀4HE฀ TERRITORIAL฀ PRO

CEEDINGS฀ARE฀THEN฀SUBJECT฀TO฀SPATIAL฀RULES฀OF฀COORDINATION฀WITH฀THE฀MAIN฀
PROCEEDINGS�฀ GIVING฀ THE฀ LIQUIDATOR฀ OF฀ THE฀ MAIN฀ PROCEEDINGS฀ A฀ DEGREE฀ OF฀
INmUENCE฀ON฀THE฀TERRITORIAL฀PROCEEDINGS�฀4HE฀SECOND฀LIMITATION฀ARISES฀FROM฀
PUBLIC฀POLICY�฀4HERE฀ ARE฀ TWO฀ IMPORTANT฀ RULES฀ IN฀ RELATION฀ TO฀ THAT฀ SECOND฀
LIMITATION�฀4HE฀lRST฀IS฀THAT฀THE฀REGULATION฀EXPRESSLY฀STATES฀THAT฀THE฀JUDG

MENT฀OPENING฀PROCEEDINGS฀SHALL฀ALSO฀BE฀RECOGNISED฀WHERE฀INSOLVENCY฀PRO

CEEDINGS฀CANNOT฀BE฀BROUGHT฀AGAINST฀THE฀DEBTOR฀UNDER฀THE฀LAW฀OF฀THAT฀3TATE฀
�!RTICLE฀����	�฀SECOND฀PARAGRAPH	�฀4HE฀SECOND฀IS฀THAT฀THE฀REGULATION฀IM

POSES฀NO฀OBLIGATION฀TO฀RECOGNISE฀DECISIONS฀WHICH฀AFFECT฀PERSONAL฀FREEDOM฀
OR฀POSTAL฀SECRECY฀�!RTICLE฀����		�

���฀4HE฀INSOLVENCY฀REGULATION฀MAKES฀IT฀POSSIBLE฀TO฀OPEN฀INSOLVENCY฀PROCEED

INGS฀IN฀TWO฀OR฀MORE฀-EMBER฀3TATES฀CONCERNING฀THE฀SAME฀DEBTOR�฀7E฀HAVE฀
SEEN฀ THAT฀ THE฀PROCEEDINGS฀OPENED฀ IN฀ THE฀3TATE฀WHERE฀ THE฀DEBTOR฀HAS฀HIS฀
CENTRE฀OF฀MAIN฀INTERESTS฀HAVE฀UNIVERSAL฀SCOPE฀AND฀THAT฀ANY฀OTHER฀PROCEED

INGS฀WHICH฀MAY฀BE฀OPENED฀UP฀IN฀A฀-EMBER฀3TATE฀WHERE฀THE฀DEBTOR฀POS

SESSES฀ AN฀ ESTABLISHMENT฀ �!RTICLE฀ ���		฀ HAVE฀ ONLY฀ TERRITORIAL฀ SCOPE�฀ 4HE฀
REGULATION฀DOES฀NOT฀LAY฀DOWN฀ANY฀LIMITATION฀AS฀TO฀THE฀NUMBER฀OF฀TERRITORIAL฀
PROCEEDINGS฀WHICH฀MAY฀BE฀OPENED�฀)F฀THE฀DEBTOR฀POSSESSES฀ESTABLISHMENTS฀
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IN฀SEVERAL฀-EMBER฀3TATES�฀THEN฀INSOLVENCY฀PROCEEDINGS฀COULD฀POTENTIALLY฀
BE฀OPENED฀IN฀ALL฀THOSE฀3TATES�฀7HETHER฀OR฀NOT฀THEY฀ARE฀OPENED฀DEPENDS฀ON฀
WHETHER฀THOSE฀EMPOWERED฀TO฀REQUEST฀IT฀DO฀SO฀OR฀NOT�฀&OR฀CREDITORS�฀IT฀ONLY฀
MAKES฀SENSE฀TO฀OPEN฀PROCEEDINGS฀WHEN฀THE฀EXPECTED฀VALUE฀OF฀THE฀ASSETS�฀
AFTER฀DEDUCTING฀COSTS�฀IS฀GREATER฀IN฀THE฀TERRITORIAL฀PROCEEDINGS฀THAN฀IN฀THE฀
MAIN฀PROCEEDINGS฀�OR฀IF฀THE฀MAIN฀PROCEEDINGS฀ARE฀NOT฀POSSIBLE	�฀4HERE฀IS฀
NOTHING฀IN฀THE฀REGULATION฀TO฀PREVENT฀THE฀OPENING฀OF฀ONLY฀ONE฀SET฀OF฀MAIN฀
PROCEEDINGS฀AGAINST฀A฀SINGLE฀DEBTOR�฀EVEN฀IF฀HE฀POSSESSES฀ESTABLISHMENTS฀IN฀
DIFFERENT฀3TATES�฀IN฀MANY฀CASES�฀THAT฀WILL฀BE฀THE฀MOST฀REASONABLE฀OPTION�฀
-ULTIPLE฀PROCEEDINGS฀ARE฀MERELY฀A฀POSSIBILITY฀THAT฀THE฀REGULATION฀OFFERS฀TO฀
INTERESTED฀PARTIES�

���฀!฀ BASIC฀ FUNCTION฀ OF฀ INSOLVENCY฀ LAW฀ IS฀ TO฀ IMPOSE฀ ON฀ INTERESTED฀ PARTIES฀ A฀
FRAMEWORK฀FOR฀COLLECTIVE฀COOPERATION�฀.ATURALLY�฀ONCE฀IT฀BECOMES฀POSSIBLE฀
TO฀OPEN฀DIFFERENT฀INSOLVENCY฀PROCEEDINGS฀AGAINST฀A฀SINGLE฀DEBTOR�฀IT฀IS฀ES

SENTIAL฀TO฀LAY฀DOWN฀COORDINATION฀MECHANISMS฀BETWEEN฀THESE฀PROCEEDINGS฀
IN฀ORDER฀TO฀RESTORE฀THAT฀PRINCIPLE฀OF฀COLLECTIVE฀ACTION�฀-OST฀OF฀THE฀RULES฀THAT฀
THE฀INSOLVENCY฀REGULATION฀DEVOTES฀TO฀SUCH฀COORDINATION฀ARE฀CONTAINED฀IN฀
#HAPTER฀)))�฀WHICH฀ADDRESSES฀SECONDARY฀INSOLVENCY฀PROCEEDINGS�฀4HE฀FACT฀
THAT฀THEY฀ARE฀THERE฀IS฀NO฀COINCIDENCE�฀)T฀CLEARLY฀INDICATES฀THAT�฀AS฀FAR฀AS฀THE฀
REGULATION฀ IS฀CONCERNED�฀ THE฀RELATION฀BETWEEN฀PROCEEDINGS฀ IS฀BASED฀ON฀A฀
PRINCIPAL�SECONDARY฀SCHEME�฀WHERE฀THE฀MAIN฀PROCEEDINGS฀PLAY฀THE฀LEAD

ING฀ROLE�฀4HIS฀SCHEME฀COMPRISES฀SEVERAL฀IDEAS�

�A	฀/NLY฀ONE฀SET฀OF฀NATIONAL฀PROCEEDINGS฀MAY฀HAVE฀�OR฀IN฀RELATION฀TO฀NON

MEMBER฀3TATES�฀CLAIM฀TO฀HAVE	฀UNIVERSAL฀SCOPE�฀AND฀THEY฀MAY฀ONLY฀BE฀
OPENED฀BY฀THE฀3TATE฀WHERE฀THE฀CENTRE฀OF฀A฀DEBTOR�S฀MAIN฀INTERESTS฀IS฀LO

CATED฀�FORMER฀!RTICLE฀���		�฀4HESE฀ARE฀THE฀MAIN฀PROCEEDINGS�

�B	฀7HEN฀THE฀MAIN฀PROCEEDINGS฀ARE฀OPENED�฀ANY฀OTHER฀TERRITORIAL฀PROCEED

INGS฀ALREADY฀OPENED฀ �!RTICLE฀��	฀OR฀ TO฀BE฀OPENED฀ �!RTICLE฀��	฀ IN฀ THE฀
#OMMUNITY฀SHALL฀BE฀SECONDARY฀PROCEEDINGS฀AND฀BE฀SUBJECT฀TO฀MANDA

TORY฀RULES฀OF฀COORDINATION฀WITH฀THE฀MAIN฀PROCEEDINGS�฀4HESE฀RULES฀GUAR

ANTEE฀THAT฀THE฀SECONDARY฀PROCEEDINGS฀GIVE฀DUE฀ATTENTION฀TO฀THE฀INTERESTS฀
OF฀THE฀MAIN฀PROCEEDINGS฀WITHOUT฀RENOUNCING฀THEIR฀OWN฀FUNCTIONS�

�C	฀4HE฀LIQUIDATORS�฀NOT฀THE฀COURTS�฀PLAY฀THE฀LEADING฀ROLE฀IN฀COORDINATION�฀
4HEY฀HAVE฀ THE฀ ROLES฀ OF฀ SUPERVISION฀ AND�฀ IF฀ APPROPRIATE�฀ OF฀ INITIATIVE�฀
GRANTED฀TO฀THEM฀UNDER฀NATIONAL฀LAW�฀BUT฀THE฀REGULATION฀PUTS฀THE฀LIQUI

DATORS฀AT฀THE฀CENTRE฀OF฀THE฀STRUCTURE฀FOR฀COORDINATION฀BETWEEN฀PROCEED

INGS�฀4WO฀VERY฀ IMPORTANT฀ RULES฀ ARE฀ THUS฀ LAID฀DOWN�฀4HE฀lRST฀ ESTAB

LISHES฀A฀GENERAL฀DUTY฀FOR฀THE฀LIQUIDATOR฀IN฀THE฀MAIN฀PROCEEDINGS฀AND฀THE฀
LIQUIDATORS฀IN฀THE฀SECONDARY฀PROCEEDINGS฀TO฀COOPERATE฀WITH฀EACH฀OTHER฀
�!RTICLE฀����		�฀SUBJECT฀TO฀THE฀RULES฀APPLICABLE฀TO฀EACH฀OF฀THE฀PROCEED

INGS�฀4HE฀INSOLVENCY฀REGULATION฀MERELY฀IMPOSES฀THE฀DUTY฀TO฀COOPERATE�฀

23a4225a3;27avguvqaGP ;/25/4227."34<3:327



BUT฀GIVES฀NO฀INDICATION฀AS฀TO฀THE฀FORM฀IN฀WHICH฀THIS฀COOPERATION฀MAY฀
BE฀PUT฀ INTO฀PRACTICE�฀4HESE฀ FORMS฀WILL฀ THEREFORE฀DEPEND฀ON฀NATIONAL฀
LEGISLATION�฀4HIS฀RULE฀ALLOWS฀LIQUIDATORS฀TO฀COORDINATE฀THE฀ADMINISTRA

TION฀ AND฀ SUPERVISION฀ OF฀ THE฀ DEBTOR�S฀ ASSETS฀ AND฀ ACTIVITIES฀ UNDER฀ ANY฀
FORM฀PERMITTED฀BY฀THE฀NATIONAL฀LAWS฀OF฀THE฀PROCEEDINGS฀TO฀BE฀COORDI

NATED�฀INCLUDING฀COOPERATION฀PROTOCOLS�

฀ 4HE฀ SECOND฀ RULE฀ ESTABLISHES฀ A฀ GENERAL฀ DUTY฀ FOR฀ THE฀ LIQUIDATOR฀ IN฀ THE฀
MAIN฀PROCEEDINGS฀AND฀THOSE฀IN฀THE฀SECONDARY฀PROCEEDINGS฀TO฀COMMU

NICATE฀ INFORMATION฀TO฀EACH฀OTHER฀�!RTICLE฀����		�฀SUBJECT฀TO฀THE฀RULES฀
RESTRICTING฀ THE฀ COMMUNICATION฀OF฀ INFORMATION�฀ THE฀ LIQUIDATOR฀ IN฀ THE฀
MAIN฀ PROCEEDINGS฀ AND฀ THE฀ LIQUIDATORS฀ IN฀ THE฀ SECONDARY฀ PROCEEDINGS฀
SHALL฀BE฀DUTY฀BOUND฀TO฀COMMUNICATE฀INFORMATION฀TO฀EACH฀OTHER�฀4HEY฀
SHALL฀IMMEDIATELY฀COMMUNICATE฀ANY฀INFORMATION฀WHICH฀MAY฀BE฀RELE

VANT฀TO฀THE฀OTHER฀PROCEEDINGS�฀IN฀PARTICULAR฀THE฀PROGRESS฀MADE฀IN฀LODG

ING฀AND฀VERIFYING฀CLAIMS฀AND฀ALL฀MEASURES฀AIMED฀AT฀ TERMINATING฀ THE฀
PROCEEDINGS�

�D	฀4HE฀PRINCIPAL�SECONDARY฀SCHEME฀IS฀ALSO฀REmECTED฀IN฀THE฀RELATIONS฀BE

TWEEN฀THE฀LIQUIDATORS�฀4HE฀REGULATION฀ALLOCATES฀A฀DOMINANT฀ROLE฀TO฀THE฀
LIQUIDATOR฀IN฀THE฀MAIN฀PROCEEDINGS�฀WHO฀IS฀GIVEN฀SPECIAL฀POWERS฀TO฀IN

TERVENE฀AND฀INmUENCE฀THE฀SECONDARY฀PROCEEDINGS�฀4HUS�฀FOR฀INSTANCE�฀
THE฀MAIN฀LIQUIDATOR฀CAN฀BRING฀ABOUT฀A฀STAY฀OF฀THE฀PROCESS฀OF฀LIQUIDATION฀
IN฀THE฀SECONDARY฀PROCEEDINGS฀�!RTICLE฀��	�฀HAVE฀RESTRUCTURING฀PROCEED

INGS฀ CONVERTED฀ INTO฀WINDING
UP฀PROCEEDINGS฀ �!RTICLE฀��	�฀PROPOSE฀ A฀
RESCUE฀PLAN�฀COMPOSITION฀OR฀COMPARABLE฀MEASURE฀IN฀THE฀SECONDARY฀PRO

CEEDINGS฀�!RTICLE฀����	�฀lRST฀PARAGRAPH	�฀AND฀CAN฀ALSO฀VETO฀ANY฀PLAN�฀
COMPOSITION฀OR฀COMPARABLE฀MEASURE฀TO฀WHICH฀HE฀HAS฀NOT฀AGREED�฀IF฀THAT฀
PLAN฀OR฀COMPOSITION฀AFFECTS฀THE฀lNANCIAL฀ INTERESTS฀OF฀CREDITORS฀IN฀THE฀
MAIN฀PROCEEDINGS฀�!RTICLE฀����	�฀SECOND฀PARAGRAPH	�

�E	฀!NY฀CREDITOR฀MAY฀LODGE฀HIS฀CLAIM฀IN฀THE฀MAIN฀PROCEEDINGS฀AND฀IN฀ANY฀
SECONDARY฀PROCEEDINGS฀ �!RTICLE฀����		�฀ THE฀ LIQUIDATORS฀ SHALL฀ LODGE฀ IN฀
OTHER฀PROCEEDINGS฀CLAIMS฀ALREADY฀LODGED฀BY฀CREDITORS฀IN฀THEIR฀PROCEED

INGS�฀UNLESS฀THIS฀IS฀OPPOSED฀BY฀THE฀CREDITORS฀�!RTICLE฀����		�฀4HAT฀PRIN

CIPLE฀OF฀PARTICIPATION฀IS฀VERY฀IMPORTANT฀FROM฀THE฀POINT฀OF฀VIEW฀OF฀COOR

DINATING฀PROCEEDINGS�฀AS฀IT฀MAKES฀IT฀POSSIBLE฀WHERE฀APPROPRIATE฀TO฀RE

PRODUCE฀ IN฀ ALL฀ THE฀ OTHER฀ PROCEEDINGS฀ THE฀ MAJORITIES฀ OF฀ SHAREHOLDERS฀
ACHIEVED฀IN฀THE฀MAIN฀PROCEEDINGS�฀CONSEQUENTLY�฀IF�฀IN฀ACCORDANCE฀WITH฀
THE฀APPLICABLE฀LEGISLATION�฀THE฀LIQUIDATOR฀REPRESENTS฀THOSE฀CLAIMS�฀PAR

TICIPATION฀ALLOWS฀THE฀MAIN฀LIQUIDATOR฀TO฀IMPOSE฀HIS฀MAJORITY�฀THUS฀OBVI

OUSLY฀ STRENGTHENING฀ HIS฀ POWERS฀ TO฀ INmUENCE฀ SECONDARY฀ PROCEEDINGS�฀
&OR฀A฀RESTRUCTURING฀PLAN฀OR฀FOR฀A฀COMPOSITION฀ON฀A฀GLOBAL฀SCALE�฀THAT฀
PRINCIPLE฀COULD฀TURN฀OUT฀TO฀BE฀DECISIVE�฀!T฀ANY฀RATE�฀INDEPENDENTLY฀OF฀
NATIONAL฀LAW�฀THE฀LIQUIDATORS฀MAY฀PARTICIPATE฀IN฀PROCEEDINGS฀OPENED฀IN฀
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OTHER฀-EMBER฀3TATES฀ON฀THE฀SAME฀BASIS฀AS฀A฀CREDITOR�฀IN฀PARTICULAR฀BY฀
ATTENDING฀CREDITORS�฀MEETINGS฀�!RTICLE฀����		�

�F	฀ $IVIDENDS฀ARE฀CONSOLIDATED�฀AND฀THEREFORE฀THOSE฀OBTAINED฀IN฀ONE฀SET฀OF฀
PROCEEDINGS฀ ARE฀DEDUCTED฀ FROM฀ THE฀DIVIDENDS฀ TO฀BE฀OBTAINED฀ IN฀ THE฀
OTHER฀SET฀OR฀SETS฀OF฀PROCEEDINGS฀�!RTICLE฀����		�฀A฀CREDITOR฀WHO฀HAS�฀IN฀
THE฀COURSE฀OF฀INSOLVENCY฀PROCEEDINGS�฀OBTAINED฀A฀DIVIDEND฀ON฀HIS฀CLAIM฀
SHALL฀ SHARE฀ IN฀ DISTRIBUTIONS฀ MADE฀ IN฀ OTHER฀ PROCEEDINGS฀ ONLY฀ WHERE฀
CREDITORS฀OF฀THE฀SAME฀RANKING฀OR฀CATEGORY฀HAVE�฀IN฀THOSE฀OTHER฀PROCEED

INGS�฀OBTAINED฀AN฀EQUIVALENT฀DIVIDEND�฀4HE฀REGULATION฀TAKES฀AS฀A฀REFER

ENCE฀FOR฀THE฀DISTRIBUTION฀OF฀DIVIDENDS฀THE฀@#OMMUNITY฀AREA�฀�WITH฀THE฀
EXCLUSION฀ OF฀ $ENMARK�฀ SEE฀ 3ECTION฀ �฀ ABOVE	�฀ 4HE฀ MAIN฀ OBJECTIVE฀
SOUGHT฀HERE฀IS฀EQUALITY฀OF฀TREATMENT฀BETWEEN฀ALL฀CREDITORS฀WHO฀PARTICI

PATED฀ IN฀ PARALLEL฀ INSOLVENCY฀ PROCEEDINGS฀ AGAINST฀ THE฀ SAME฀ DEBTOR�฀
.ATURALLY�฀ SINCE฀ THE฀ APPLICABLE฀ LAW฀DIFFERS฀ BETWEEN฀PROCEEDINGS฀ AND฀
THE฀RANKING฀OF฀CREDITS฀CAN฀ALSO฀DIFFER�฀FULL฀EQUALITY฀IS฀IMPOSSIBLE�฀4HE฀
OBJECTIVE฀OF฀THE฀REGULATION฀MUST฀THEREFORE฀BE฀SEEN฀AS฀NECESSARILY฀MORE฀
MODEST�฀CONSISTING฀OF฀ENSURING฀THE฀PRINCIPLE฀OF฀EQUALITY฀BETWEEN฀CRED

ITORS฀IN฀SO฀FAR฀AS฀IT฀IS฀COMPATIBLE฀WITH฀THAT฀BASIC฀DIVERSITY�

�G	฀&INALLY�฀IF฀TERRITORIAL฀PROCEEDINGS฀RESULT฀IN฀A฀SURPLUS฀OF฀ASSETS�฀THAT฀SUR

PLUS฀SHALL฀BE฀TRANSFERRED฀TO฀THE฀MAIN฀PROCEEDINGS�฀WHICH฀WILL฀BENElT฀
FROM฀IT฀�!RTICLE฀��	�
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4HE฀2OME฀#ONVENTION฀OF฀��฀*UNE฀����฀ON฀THE฀,AW฀APPLICABLE฀TO฀#ONTRACTUAL฀
/BLIGATIONS฀IS�฀AFTER฀THE฀"RUSSELS฀#ONVENTION฀OF฀��฀3EPTEMBER฀����฀ON฀*URIS

DICTION฀AND฀THE฀%NFORCEMENT฀OF฀*UDGMENTS฀IN฀#IVIL฀AND฀#OMMERCIAL฀-ATTERS�฀
THE฀ SECOND฀SUCCESSFUL฀ATTEMPT฀ TO฀UNIFY฀PRIVATE฀ INTERNATIONAL฀ LAW฀WITHIN฀ THE฀
%UROPEAN฀5NION�

-OREOVER�฀ IN฀THIS฀RESPECT�฀ IT฀OCCUPIES฀A฀SPECIAL฀PLACE฀IN฀#OMMUNITY฀PRIVATE฀
INTERNATIONAL฀ LAW�฀ )T฀ IS฀ THE฀ONLY฀ CONVENTION฀ STILL฀ IN฀ FORCE�฀ THE฀OTHERS฀HAVING฀
BEEN฀ REPLACED฀ BY฀ REGULATIONS�฀ EITHER฀ AFTER฀ PROVING฀ THEIR฀ EFFECTIVENESS฀ OVER฀
MANY฀YEARS�฀ SUCH฀AS฀THE฀����฀"RUSSELS฀#ONVENTION�฀OR฀BEFORE฀EVEN฀ENTERING฀
INTO฀FORCE�฀SUCH฀AS฀THE฀"RUSSELS฀))฀#ONVENTION฀OF฀��฀-AY฀����฀OR฀THE฀#ONVEN

TION฀OF฀��฀.OVEMBER฀����฀ON฀)NSOLVENCY฀0ROCEEDINGS�฀)T฀IS฀ALSO฀THE฀ONLY฀ONE฀
WHICH฀DOES฀NOT�฀STRICTLY฀SPEAKING�฀HAVE฀ITS฀LEGAL฀BASIS฀IN฀THE฀4REATY฀OF฀2OME�฀
5NLIKE฀THE฀"RUSSELS฀)฀#ONVENTION�฀WHICH฀WAS฀BASED฀ON฀!RTICLE฀���฀�NOW฀!RTI

CLE฀���	฀OF฀THE฀4REATY฀AND฀THE฀"RUSSELS฀))฀#ONVENTION�฀DRAWN฀UP฀PURSUANT฀TO฀
!RTICLE฀+��฀OF฀THE฀4REATY฀ON฀%UROPEAN฀5NION฀�-AASTRICHT	�฀THE฀2OME฀#ON

VENTION฀IS฀SIMPLY฀A฀CONVENTION฀CONCLUDED฀BETWEEN฀THE฀-EMBER฀3TATES฀OF฀WHAT฀
WAS฀THEN฀THE฀%UROPEAN฀%CONOMIC฀#OMMUNITY�฀)N฀SPIRIT�฀HOWEVER�฀THE฀2OME฀
#ONVENTION฀IS฀A฀#OMMUNITY฀CONVENTION฀AND฀THE฀QUESTION฀OF฀WHETHER฀TO฀TRANS

FORM฀IT฀INTO฀A฀REGULATION฀NOW฀ARISES�

4HIS฀TEXT฀REFERS฀TO฀THE฀ORIGINS฀OF฀THE฀CONVENTION฀�)	�฀BRIEmY฀ANALYSES฀ITS฀CONTENT฀
�))	�฀ INTRODUCES฀ THE฀ PROTOCOLS฀ ON฀ ITS฀ INTERPRETATION฀ �)))	฀ AND�฀ lNALLY�฀ RAISES฀
QUESTIONS฀ABOUT฀ITS฀LIKELY฀FUTURE฀�)6	�

5NIlCATION฀OF฀THE฀RULES฀ON฀JURISDICTION฀BY฀THE฀"RUSSELS฀#ONVENTION฀OF฀��฀3EP

TEMBER฀����฀NECESSITATED�฀ IN฀ORDER฀ TO฀AVOID฀ THE฀DANGER฀OF฀ FORUM฀SHOPPING฀
RESULTING฀FROM฀THE฀MANY฀CHOICES฀OF฀JURISDICTION฀WHICH฀THE฀CONVENTION฀OPENED฀
UP�฀CORRESPONDING฀UNIlCATION฀OF฀THE฀RULES฀ON฀CONmICT฀OF฀LAWS�฀(ENCE�฀AS฀EARLY฀
AS฀�����฀THE฀0ERMANENT฀2EPRESENTATIVES฀#OMMITTEE฀�#OREPER	฀DECIDED฀TO฀FOL

LOW฀UP฀AN฀INITIATIVE฀BY฀THE฀"ELGIAN฀'OVERNMENT฀AND฀TO฀SET฀UP฀A฀WORKING฀PARTY฀
FOR฀THE฀PURPOSE�

4HE฀ORIGINAL฀AMBITION฀WAS฀TO฀UNIFY฀THE฀RULES฀ON฀CONmICT฀OF฀LAWS฀IN฀ALL฀MATTERS฀
TO฀WHICH฀THE฀"RUSSELS฀#ONVENTION฀APPLIED�฀WITH฀THE฀EXCEPTION฀OF฀MAINTENANCE฀
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OBLIGATIONS�฀WHICH฀WERE฀THEN฀THE฀SUBJECT฀OF฀PROCEEDINGS฀IN฀THE฀(AGUE฀#ONFER

ENCE฀ON฀0RIVATE฀)NTERNATIONAL฀,AW�฀4HE฀WORKING฀PARTY�S฀REMIT�฀THEREFORE�฀INI

TIALLY฀ COVERED฀ NOT฀ ONLY฀ CONTRACTUAL฀ OBLIGATIONS�฀ BUT฀ ALSO฀ EXTRA
CONTRACTUAL฀
OBLIGATIONS฀AND฀THE฀LAW฀ON฀PROPERTY฀AND฀VALUABLE฀SECURITIES�฀!FTER฀A฀FEW฀EX

PLORATORY฀ STUDIES�฀ THE฀WORKING฀PARTY฀ VERY฀QUICKLY฀POSTPONED฀ THE฀ REST฀ OF฀ ITS฀
WORK฀ON฀PROPERTY฀SINE฀DIE�฀/N฀THE฀OTHER฀HAND�฀IN฀�����฀IT฀ACHIEVED฀A฀PRELIMI

NARY฀DRAFT฀CONVENTION�฀DRAWN฀UP฀BY฀THE฀SIX฀FOUNDING฀3TATES฀OF฀THE฀%UROPEAN฀
%CONOMIC฀#OMMUNITY�฀ON฀ THE฀ LAW฀APPLICABLE฀ TO฀CONTRACTUAL฀AND฀NON
CON

TRACTUAL฀OBLIGATIONS�฀4HIS฀PRELIMINARY฀DRAFT฀WAS฀THE฀SUBJECT฀OF฀WIDE฀DISCUSSION฀
AND฀MANY฀SCIENTIlC฀COLLOQUIA�฀)T฀SERVED฀AS฀THE฀BASIS฀OF฀DISCUSSION฀FOR฀FURTHER฀
NEGOTIATIONS฀WITH฀THE฀THREE฀NEW฀3TATES฀WHICH฀JOINED฀THE฀#OMMUNITY฀IN฀�����฀
$ENMARK�฀)RELAND฀AND฀THE฀5NITED฀+INGDOM�฀4HE฀NEGOTIATIONS฀WERE฀TO฀RESULT฀
IN฀����฀IN฀A฀DRAFT฀CONVENTION฀lNALISED฀IN฀����฀AND฀LIMITED฀TO฀CONmICTS฀OF฀LAWS฀
RELATING฀TO฀CONTRACTUAL฀OBLIGATIONS�

.ON
CONTRACTUAL฀OBLIGATIONS฀WERE฀TAKEN฀OUT฀OF฀ THE฀DRAFT฀ FOR฀ TWO฀MAIN฀REA

SONS�฀)T฀HAD฀EMERGED฀THAT฀VERY฀LONG฀NEGOTIATIONS�฀THE฀SUCCESS฀OF฀WHICH฀WAS฀NOT฀
ENSURED฀IN฀ADVANCE�฀WOULD฀BE฀NECESSARY฀TO฀BRING฀THE฀5NITED฀+INGDOM฀REPRE

SENTATIVES฀TO฀ABANDON฀THE฀0HILIPPS฀V฀%YRE฀RULE฀UNJUSTIlABLY฀FAVOURING฀THE฀DE

FENDANT฀IN฀AN฀ACTION฀RELATING฀TO฀LIABILITY฀BY฀CUMULATIVE฀APPLICATION฀OF฀THE฀LEX฀
LOCI฀DELICTI฀AND฀THE฀LEX฀FORI�฀)N฀ADDITION�฀IT฀HAD฀TO฀BE฀RECOGNISED฀THAT฀THE฀UNIlCA

TION฀BROUGHT฀ABOUT฀BY฀THE฀PRELIMINARY฀DRAFT฀WOULD฀BE฀LARGELY฀ILLUSORY฀SINCE฀THE฀
(AGUE฀#ONFERENCE฀HAD฀JUST฀DRAWN฀UP฀TWO฀SPECIAL฀CONVENTIONS฀UNIFYING฀CON

mICTS฀OF฀LAWS฀APPLICABLE฀TO฀TRAFlC฀ACCIDENTS฀AND฀ACCIDENTS฀CAUSED฀BY฀PRODUCTS�฀
AND฀ONLY฀SOME฀-EMBER฀3TATES฀OF฀THE฀%UROPEAN฀%CONOMIC฀#OMMUNITY฀WERE฀
PREPARED฀TO฀RATIFY฀THEM�฀4HIS฀DEFECT฀SHOULD฀BE฀REMEDIED฀IN฀THE฀NOT
TOO
DIS

TANT฀ FUTURE�฀ SINCE฀ THE฀ #OMMISSION�S฀ $IRECTORATE
'ENERAL฀ FOR฀ *USTICE฀ AND฀
(OME฀!FFAIRS฀PUBLISHED฀ A฀PROPOSAL฀ FOR฀ A฀ REGULATION฀ON฀ THE฀ SUBJECT฀ IN฀-AY฀
�����

4HE฀CONVENTION฀WAS฀SIGNED฀IN฀2OME฀ON฀��฀*UNE฀����฀BUT฀ENTERED฀INTO฀FORCE฀
ONLY฀ON฀�฀!PRIL฀�����฀AFTER฀THE฀SEVENTH฀RATIlCATION�฀(OWEVER�฀WITHOUT฀WAITING฀
FOR฀THE฀OFlCIAL฀ENTRY฀INTO฀FORCE�฀FOUR฀SIGNATORY฀3TATES฀HAD฀ALREADY฀UNILATERALLY฀
INTRODUCED฀ THE฀ PROVISIONS฀ OF฀ THE฀ CONVENTION฀ INTO฀ THEIR฀ NATIONAL฀ LEGISLATION�฀
lRST฀ $ENMARK฀ �LAW฀ OF฀ �฀ -AY฀ ����	�฀ THEN฀ ,UXEMBOURG฀ �LAW฀ OF฀ ��฀ -ARCH฀
����	�฀FOLLOWED฀BY฀THE฀&EDERAL฀2EPUBLIC฀OF฀'ERMANY฀�LAW฀OF฀��฀*ULY฀����	฀
AND฀"ELGIUM฀�LAW฀OF฀��฀*ULY฀����	�฀-OREOVER�฀CERTAIN฀COURTS฀IN฀OTHER฀3TATES�฀
SUCH฀AS฀&RANCE฀AND�฀ IN฀PARTICULAR�฀THE฀.ETHERLANDS�฀HAD฀ALREADY฀APPLIED฀THE฀
CONVENTION฀IN฀ADVANCE฀IN฀THE฀FORM฀OF฀RATIO฀SCRIPTA�฀ALTHOUGH฀!RTICLE฀��฀THEREOF฀
STATES฀ THAT฀ IT฀ IS฀ APPLICABLE฀ONLY฀ TO฀ CONTRACTS฀MADE฀AFTER฀ ITS฀ ENTRY฀ INTO฀ FORCE�฀
3INCE฀THEN�฀THE฀CONVENTION฀HAS฀BEEN฀RATIlED฀BY฀THE฀NINE฀SIGNATORY฀3TATES�฀)T฀
WAS฀EXTENDED฀TO฀'REECE฀BY฀THE฀,UXEMBOURG฀#ONVENTION฀OF฀��฀!PRIL฀�����฀TO฀
3PAIN฀AND฀0ORTUGAL฀BY฀THE฀&UNCHAL฀#ONVENTION฀OF฀��฀-AY฀�����฀AND฀lNALLY฀
TO฀!USTRIA�฀&INLAND฀AND฀3WEDEN฀BY฀THE฀CONVENTION฀SIGNED฀IN฀"RUSSELS฀ON฀��฀
/CTOBER฀�����
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"ASICALLY�฀THE฀CONVENTION฀lRST฀HAD฀TO฀ADOPT฀A฀POSITION฀ON฀THE฀TWO฀CLASSIC฀MAJOR฀
ISSUES฀IN฀THIS฀AREA�฀THE฀ROLE฀OF฀FREEDOM฀OF฀CHOICE฀IN฀DETERMINING฀THE฀LAW฀APPLI

CABLE฀AND฀HOW฀TO฀DETERMINE฀THE฀LAW฀APPLICABLE฀WHEN฀THE฀PARTIES฀HAVE฀NOT฀EX

ERCISED฀THEIR฀RIGHT฀OF฀CHOICE�฀)N฀ADDITION฀TO฀GENERAL฀SOLUTIONS�฀THE฀CONVENTION฀
SET฀SPECIAL฀RULES฀FOR฀CONTRACTS฀IN฀WHICH฀A฀WEAKER฀PARTY฀HAD฀TO฀BE฀PROTECTED�฀)T฀
THEN฀ATTEMPTED฀TO฀lND฀SOLUTIONS฀FOR฀PARTICULAR฀POINTS฀WHICH฀WERE฀THE฀SUBJECT฀
OF฀DISCUSSION�฀(OWEVER�฀BEFOREHAND�฀IT฀HAD฀TO฀DElNE฀ITS฀SCOPE�

��฀ 4HE฀SCOPE฀OF฀THE฀CONVENTION

!RTICLE฀�฀OF฀THE฀CONVENTION฀AMPLY฀DElNES฀ITS฀SCOPE�฀)T฀STATES฀THAT฀ITS฀RULES฀
APPLY฀ @TO฀ CONTRACTUAL฀ OBLIGATIONS฀ IN฀ ANY฀ SITUATION฀ INVOLVING฀ A฀ CHOICE฀ BE

TWEEN฀THE฀LAWS฀OF฀DIFFERENT฀COUNTRIES��฀4HIS฀FORMULATION฀SAVES฀MAKING฀THE฀
HAZARDOUS฀ATTEMPT฀TO฀DElNE฀AN฀INTERNATIONAL฀CONTRACT�฀SINCE�฀FOR฀THE฀CON

VENTION฀TO฀APPLY�฀IT฀IS฀SUFlCIENT฀THAT฀A฀QUESTION฀ARISES฀AS฀TO฀THE฀LAW฀GOVERN

ING฀THE฀CONTRACT�฀4HE฀CONVENTION฀APPLIES฀TO฀ALL฀CONTRACTS�฀WITH฀THE฀�฀VERY฀
LIMITED฀�฀EXCEPTION฀OF฀THOSE฀LISTED฀IN฀!RTICLE฀���	฀AND฀OF฀INSURANCE฀CON

TRACTS฀ COVERING฀ RISKS฀ SITUATED฀ IN฀ THE฀ TERRITORIES฀ OF฀ #OMMUNITY฀ -EMBER฀
3TATES�฀TODAY฀GOVERNED฀BY฀SPECIlC฀DIRECTIVES�฀!RTICLE฀�฀FURTHERMORE฀AFlRMS฀
THE฀UNIVERSAL฀NATURE฀OF฀THE฀CONVENTION�฀WHICH฀IS฀THEREFORE฀NOT฀RESTRICTED฀TO฀
INTRA
#OMMUNITY฀CONTRACTUAL฀RELATIONS�

��฀ &REEDOM฀OF฀CHOICE

)N฀!RTICLE฀��฀THE฀CONVENTION฀VERY฀CLEARLY฀SETS฀OUT฀THE฀PRINCIPLE฀OF฀FREEDOM฀OF฀
CHOICE�฀WHILE฀lRMLY฀UPHOLDING฀THE฀OTHER฀PRINCIPLE฀THAT฀THE฀CONTRACT฀MUST฀BE฀
CONNECTED฀WITH฀THE฀LAW฀OF฀A฀CERTAIN฀3TATE�฀4HE฀PRINCIPLE฀OF฀FREEDOM฀OF฀CHOICE฀
GOES฀HAND฀IN฀HAND฀WITH฀THE฀RULE฀THAT฀THE฀PARTIES฀MAY฀CHOOSE฀THE฀LAW฀OF฀THEIR฀
CONTRACT฀WITHOUT฀RESTRICTION฀AND฀WITHOUT฀THE฀COURTS฀BEING฀ABLE฀TO฀CLAIM฀ANY฀
POWER฀TO฀CORRECT฀THAT฀CHOICE฀BASED฀ON฀THE฀LACK฀OR฀INADEQUACY฀OF฀A฀LINK฀BETWEEN฀
THE฀CONTRACT฀AND฀THE฀3TATE฀WHOSE฀LAW฀HAS฀BEEN฀CHOSEN�฀)N฀OTHER฀WORDS�฀THE฀PAR

TIES�฀IN฀CHOOSING฀A฀SPECIlC฀LAW�฀RELEASE฀THEMSELVES฀FROM฀THE฀LAW฀WHICH฀WOULD฀
HAVE฀BEEN฀APPLICABLE฀HAD฀THEY฀NOT฀MADE฀A฀CHOICE�฀AND฀PARTICULARLY฀FROM฀ITS฀
MANDATORY฀RULES�฀4HAT฀IS฀THE฀MEANING฀OF฀FREEDOM฀OF฀CHOICE฀IN฀PRIVATE฀INTERNA

TIONAL฀ LAW�฀#ONNECTED฀WITH฀ THE฀ IDEA฀OF฀ FREEDOM฀OF฀CHOICE�฀ THERE฀ IS฀ALSO฀ THE฀
POSSIBILITY฀OF฀CHOOSING฀A฀LAW฀AFTER฀CONCLUSION฀OF฀THE฀CONTRACT�฀PROVIDED฀THAT฀
CHOICE฀OF฀LAW฀DOES฀NOT฀DAMAGE฀THE฀RIGHTS฀OF฀THIRD฀PARTIES฀�!RTICLE฀���		�฀AND฀
THE฀POSSIBILITY฀OF฀MAKING฀A฀PARTIAL฀ CHOICE฀WHICH฀ INCLUDES฀A฀CERTAIN฀ RIGHT฀ TO฀
@D£PEÀAGE��฀(OWEVER�฀THE฀RIGHT฀TO฀CHOOSE฀DOES฀NOT฀IMPLY฀THE฀RIGHT฀TO฀EVADE฀ALL฀
3TATE฀ LAW�฀4HE฀ CHOICE฀OF฀ A฀NON
3TATE฀ LAW�฀ SUCH฀ AS฀ THE฀ LEX฀MERCATORIA฀OR฀ THE฀

23a4225a3;27avguvqaGP ;/25/4227."34<3;352



5NIDROIT฀PRINCIPLES�฀IS฀NOT฀EQUIVALENT฀TO฀A฀CHOICE฀OF฀LAW฀WITHIN฀THE฀MEANING฀OF฀
THE฀CONVENTION฀AND฀WILL฀PRODUCE฀AN฀EFFECT฀ONLY฀WITHIN฀THE฀LIMITS฀AUTHORISED฀BY฀
THE฀LAW฀OBJECTIVELY฀APPLICABLE฀WHERE฀NO฀CHOICE฀HAS฀BEEN฀MADE�฀4HE฀TWOFOLD฀
CONSEQUENCE฀OF฀ THE฀PRINCIPLE฀ THAT฀ THE฀ CONTRACT฀ IS฀ NECESSARILY฀ GOVERNED฀BY฀ A฀
BODY฀OF฀LAW฀IS�฀lRSTLY�฀THAT฀ONCE฀THE฀CHOICE฀OF฀LAW฀HAS฀BEEN฀MADE�฀THE฀CONTRACT฀
IS฀SUBJECT฀TO฀THE฀MANDATORY฀RULES฀OF฀THE฀LAW฀CHOSEN�฀WHICH฀MAY฀IN฀SOME฀CASES฀
RESULT฀ IN฀ THE฀ CONTRACT฀ BEING฀ INVALID฀ AND�฀ SECONDLY�฀ THAT฀ IF฀ THE฀ LAW฀ CHOSEN฀
SHOULD฀BE฀AMENDED฀AFTER฀CONCLUSION฀OF฀THE฀CONTRACT฀AND฀THE฀NEW฀PROVISIONS฀ARE฀
APPLICABLE฀TO฀CONTRACTS฀IN฀FORCE�฀THEY฀WILL฀APPLY฀TO฀THE฀CONTRACT�

4O฀ BE฀ EFFECTIVE�฀ THE฀ CHOICE฀ OF฀ LAW฀ @MUST฀ BE฀ EXPRESSED฀ OR฀ DEMONSTRATED฀ ;DE฀
FAÀON฀CERTAINE=฀BY฀THE฀TERMS฀OF฀THE฀CONTRACT฀OR฀THE฀CIRCUMSTANCES฀OF฀THE฀CASE�฀
�!RTICLE฀���	�฀SECOND฀SENTENCE	�฀@ $E฀FAÀON฀CERTAINE�฀IS฀AT฀LEAST฀WHAT฀THE฀&RENCH฀
VERSION฀OF฀THE฀CONVENTION฀SAYS฀AND฀THIS฀IS฀FAITHFULLY฀REPRODUCED฀IN฀THE฀3PANISH฀
VERSION฀�@DE฀MANERA฀CIERTA�	�฀BUT฀UNFORTUNATELY฀IT฀HAS฀BEEN฀TRANSLATED฀IN฀DIFFER

ENT฀AND฀LESS฀RESTRICTIVE฀WAYS฀IN฀THE฀OTHER฀LANGUAGES�฀@WITH฀REASONABLE฀CERTAINTY�฀
IN฀THE฀%NGLISH฀VERSION�฀@MIT฀HINREICHENDER฀3ICHERHEIT�฀IN฀THE฀'ERMAN฀VERSION�฀
@IN฀MODO฀RAGIONEVOLMENTE฀CERTO�฀IN฀THE฀)TALIAN฀VERSION�฀4HESE฀VARIATIONS฀ARE฀
REGRETTABLE฀ SINCE฀ THE฀ THRESHOLD฀ FOR฀ MOVING฀ FROM฀ THE฀ CONmICT฀ RULE฀ BASED฀ ON฀
FREEDOM฀OF฀CHOICE฀AND฀THE฀ONE฀BASED฀ON฀THE฀OBJECTIVE฀LOCATION฀OF฀THE฀CONTRACT฀
IS฀LIKELY฀TO฀SHIFT฀ACCORDING฀TO฀THE฀CONTRACTING฀3TATE฀IN฀WHICH฀THE฀MATTER฀IS฀RE

FERRED฀TO฀THE฀COURTS�฀4HE฀POINT฀ON฀WHICH฀MAJOR฀DIFFERENCES฀HAVE฀ALREADY฀ARISEN฀
IS฀THAT฀OF฀THE฀SCOPE฀TO฀BE฀GIVEN฀TO฀A฀CLAUSE฀ATTRIBUTING฀JURISDICTION฀TO฀THE฀COURTS฀
OF฀A฀CERTAIN฀3TATE฀�@CHOICE
OF
FORUM฀CLAUSE�	�฀UNACCOMPANIED฀BY฀A฀CLAUSE฀RELAT

ING฀TO฀THE฀CHOICE฀OF฀THE฀LAW฀OF฀THAT฀3TATE�฀4HE฀%NGLISH฀AND฀'ERMAN฀TEXTS�฀UN

LIKE฀THE฀&RENCH฀TEXT�฀ALLOW฀THE฀INTERPRETATION฀THAT฀THERE฀IS฀A฀TACIT฀CHOICE฀OF฀THE฀
LAW฀OF฀THAT฀3TATE�

(OWEVER�฀THE฀CONVENTION฀LAYS฀DOWN฀CERTAIN฀RESTRICTIONS฀ON฀FREEDOM฀OF฀CHOICE�฀
4HE฀lRST฀RELATES฀TO฀PURELY฀ INTERNAL฀CONTRACTS�฀ I�E�฀ THOSE฀OF฀WHICH฀ALL฀ THE฀ELE

MENTS�฀ EXCEPT฀ FOR฀ THE฀CHOICE฀OF฀ LAW฀OR฀ TRIBUNAL�฀ ARE฀ LOCATED฀ IN฀ONE฀COUNTRY฀
ONLY�฀!RTICLE฀���	฀DOES฀NOT฀SET฀ASIDE฀THE฀RIGHT฀TO฀CHOOSE฀ IN฀SUCH฀A฀CASE�฀BUT฀
STATES฀THAT฀THE฀CHOICE฀CANNOT฀PREJUDICE฀THE฀APPLICATION฀OF฀THE฀MANDATORY฀RULES฀
OF฀THE฀LAW฀OF฀THAT฀COUNTRY�฀DElNED฀AS฀THOSE฀WHICH�฀ACCORDING฀TO฀THAT฀LAW�฀CAN

NOT฀BE฀DEROGATED฀FROM฀BY฀CONTRACT�

!฀SECOND฀RESTRICTION�฀WHICH฀THIS฀TIME฀CONCERNS฀ALL฀CONTRACTS�฀IS฀CONSTITUTED฀BY฀
THE฀MANDATORY฀RULES฀�&RENCH�฀@LOIS฀DE฀POLICE�	฀REFERRED฀TO฀IN฀!RTICLE฀��฀/NE฀OF฀
THE฀MOST฀STRIKING฀PROVISIONS฀OF฀THE฀CONVENTION฀STIPULATES฀THAT�฀UNDER฀CERTAIN฀
CONDITIONS�฀EFFECT฀MAY฀BE฀GIVEN�฀CONCURRENTLY฀WITH฀THE฀LAW฀CHOSEN฀OR฀WITH฀THE฀
APPLICABLE฀LAW฀WHERE฀NO฀LAW฀HAS฀BEEN฀CHOSEN�฀TO฀THE฀MANDATORY฀RULES฀OF฀AN

OTHER฀LEGAL฀SYSTEM�฀IF฀AND฀IN฀SO฀FAR฀AS฀THOSE฀RULES฀MUST฀BE฀APPLIED฀WHATEVER฀THE฀
LAW฀APPLICABLE฀TO฀THE฀CONTRACT�฀4HIS฀MEANS฀IN฀FACT�฀AS฀THE฀#OURT฀OF฀*USTICE฀HAD฀
OCCASION฀TO฀POINT฀OUT฀IN฀ITS฀!RBLADE฀JUDGMENT฀OF฀��฀.OVEMBER฀����฀�*OINED฀
#ASES฀ #
������฀ AND฀ #
������฀ ;����=฀ %#2฀ )
����	�฀ @NATIONAL฀ PROVISIONS฀
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COMPLIANCE฀WITH฀WHICH฀HAS฀BEEN฀DEEMED฀TO฀BE฀SO฀CRUCIAL฀FOR฀THE฀PROTECTION฀OF฀
THE฀POLITICAL�฀SOCIAL฀OR฀ECONOMIC฀ORDER฀IN฀THE฀-EMBER฀3TATE฀CONCERNED฀AS฀TO฀
REQUIRE฀COMPLIANCE฀THEREWITH฀BY฀ALL฀PERSONS฀PRESENT฀ON฀THE฀NATIONAL฀TERRITORY฀
OF฀THAT฀-EMBER฀3TATE฀AND฀ALL฀LEGAL฀RELATIONSHIPS฀WITHIN฀THAT฀3TATE��฀0ROVISION฀
HAS�฀HOWEVER�฀BEEN฀MADE฀FOR฀THE฀RIGHT฀NOT฀TO฀APPLY฀THE฀MANDATORY฀RULES฀IN฀THE฀
CASE฀OF฀A฀FOREIGN฀LAW฀�!RTICLE฀��	�

&INALLY�฀THE฀CONVENTION฀RESTRICTS฀FREEDOM฀OF฀CHOICE฀WHEN฀EXERCISE฀OF฀THAT฀FREE

DOM฀WOULD฀HAVE฀THE฀EFFECT฀OF฀PUTTING฀THE฀WEAKER฀PARTY฀AT฀A฀DISADVANTAGE฀IN฀
CERTAIN฀CONSUMER฀CONTRACTS฀�!RTICLE฀�	฀AND฀IN฀EMPLOYMENT฀CONTRACTS฀�!RTICLE฀
�	�฀2ULES฀TO฀PROTECT฀THE฀CONSUMER฀OR฀THE฀WORKER฀�FOR฀EXAMPLE�฀THE฀NULLITY฀OF฀
UNFAIR฀TERMS฀OR฀THE฀RULES฀ON฀DISMISSAL	฀ADOPTED฀IN฀MANY฀3TATES�฀INCLUDING฀%U

ROPEAN฀5NION฀-EMBER฀3TATES�฀WOULD฀HAVE฀NO฀PRACTICAL฀APPLICATION฀IN฀INTERNA

TIONAL฀RELATIONS฀IF฀THEY฀COULD฀BE฀COUNTERED฀BY฀THE฀FREE฀CHOICE฀OF฀A฀FOREIGN฀LAW�฀
(ENCE�฀IN฀THOSE฀TYPES฀OF฀CONTRACT฀AND฀IN฀THE฀CIRCUMSTANCES฀INDICATED฀BELOW฀IN฀
3ECTION฀��฀THE฀CONVENTION฀LAYS฀DOWN฀THE฀RULE฀THAT฀CHOICE฀OF฀LAW฀IS฀LAWFUL฀BUT฀
THAT฀THE฀CONSUMER฀OR฀WORKER฀MUST฀NOT฀THEREBY฀BE฀DEPRIVED฀OF฀THE฀PROTECTION฀
WHICH฀HE฀IS฀GUARANTEED฀BY฀THE฀MANDATORY฀RULES฀OF฀THE฀LAW฀WHICH฀WOULD฀BE฀AP

PLICABLE฀TO฀THE฀CONTRACT฀IF฀NO฀CHOICE฀HAS฀BEEN฀MADE�฀)T฀SHOULD฀BE฀NOTED฀THAT฀
THIS฀IS฀CLOSE฀TO฀THE฀PROVISIONS฀OF฀THE฀"RUSSELS฀)฀2EGULATION�฀WHICH฀LIMITS฀IN฀SUCH฀
CASES฀THE฀POSSIBILITY฀OF฀STIPULATING฀CHOICE
OF
FORUM฀CLAUSES�

��฀ !PPLICABLE฀LAW฀WHERE฀NO฀CHOICE฀HAS฀BEEN฀MADE

7HERE฀ THE฀ PARTIES฀ HAVE฀ NOT฀ CHOSEN฀ THE฀ LAW฀ APPLICABLE�฀ THE฀ CONVENTION฀ HAS฀
ADOPTED฀A฀METHOD฀OF฀OBJECTIVELY฀ LOCALISING฀ THE฀CONTRACT�฀BY฀DESIGNATING฀ THE฀
LAW฀OF฀THE฀COUNTRY฀WITH฀WHICH฀THE฀CONTRACT฀IS฀MOST฀CLOSELY฀CONNECTED฀�!RTICLE฀
���		�฀)N฀THIS฀WAY�฀IT฀HAS฀TRIED฀TO฀RULE฀OUT฀ANY฀ATTEMPT฀TO฀DETERMINE฀WHAT฀MIGHT฀
HAVE฀BEEN฀THE฀IMPLICIT฀OR฀HYPOTHETICAL฀WILL฀OF฀THE฀PARTIES�฀WHICH฀IS฀NECESSARILY฀
UNPREDICTABLE฀AND฀BASED฀ON฀CONJECTURE�฀BUT฀ALSO฀ANY฀USE฀OF฀lXED฀LOCALISATION฀
CRITERIA�฀SUCH฀AS฀THE฀PLACE฀OF฀CONCLUSION�฀WHICH฀OFTEN฀HAS฀NO฀MEANINGFUL฀CON

NECTION฀WITH฀THE฀CENTRE฀OF฀GRAVITY฀OF฀THE฀CONTRACTUAL฀SITUATION�฀4HE฀SOLUTION฀
ADOPTED฀IS฀BASED฀ON฀A฀SOUND฀METHOD�฀3O฀AS฀NOT฀TO฀LEAVE฀IT฀TO฀THE฀COURT฀TO฀DE

TERMINE฀THE฀APPLICABLE฀LAW฀SOLELY฀BY฀ITS฀OWN฀MEANS฀OR฀BIND฀IT฀BY฀lXED฀CRITERIA�฀
THE฀CONVENTION฀�!RTICLE฀���		฀HAS฀CHOSEN฀TO฀GIVE฀PRIORITY฀TO฀A฀SIGNIlCANT฀PIECE฀
OF฀EVIDENCE฀�฀GENERALLY฀SPEAKING�฀THE฀HABITUAL฀RESIDENCE฀OF฀THE฀PARTY฀EFFECT

ING฀THE฀CHARACTERISTIC฀PERFORMANCE฀�฀WHILE฀ALLOWING฀THE฀COURT฀TO฀DISREGARD฀
THIS฀@IF฀IT฀APPEARS฀FROM฀THE฀CIRCUMSTANCES฀AS฀A฀WHOLE฀THAT฀THE฀CONTRACT฀IS฀MORE฀
CLOSELY฀CONNECTED฀WITH฀ANOTHER฀COUNTRY�฀�!RTICLE฀���		�

3UBJECT฀TO฀THAT฀EXCEPTION฀CLAUSE�฀THE฀OBJECTIVE฀CONNECTION฀OF฀THE฀CONTRACT฀WITH฀
THE฀LAW฀OF฀THE฀PARTY฀EFFECTING฀THE฀CHARACTERISTIC฀PERFORMANCE฀CONTRIBUTES฀CONSID

ERABLE฀LEGAL฀CERTAINTY�฀)T฀ALSO฀CORRESPONDS฀TO฀A฀CERTAIN฀ECONOMIC฀REALITY�฀7HERE฀A฀
PERSON�฀INSTEAD฀OF฀CONTACTING฀A฀SUPPLIER฀FROM฀HIS฀OWN฀COUNTRY�฀PREFERS฀TO฀CALL฀ON฀
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A฀FOREIGN฀SUPPLIER�฀THAT฀PERSON�฀IT฀IS฀SAID�฀ACCEPTS฀THE฀RISK฀OF฀INTERNATIONAL฀TRADE฀
AND฀MAY฀AS฀A฀RULE฀EXPECT฀THAT฀THE฀CONTRACT฀WILL฀NO฀LONGER฀BE฀SUBJECT฀TO฀HIS฀OWN฀
LAW�฀BUT฀RATHER฀TO฀THE฀LAW฀ACCORDING฀TO฀WHICH฀THE฀SUPPLIER฀HABITUALLY฀CONTRACTS�฀
THAT฀IS฀THE฀LAW฀OF฀HIS฀HABITUAL฀RESIDENCE฀OR฀OF฀HIS฀ESTABLISHMENT�

)N฀ORDER฀TO฀FUNCTION�฀THE฀RULE฀PRESUPPOSES฀THAT฀THE฀CHARACTERISTIC฀PERFORM

ANCE฀CAN฀BE฀EASILY฀DETERMINED�฀4HE฀REPORT฀ACCOMPANYING฀THE฀CONVENTION฀
INDICATES฀ THAT฀ THE฀ CHARACTERISTIC฀PERFORMANCE฀ IS฀ GENERALLY฀ THAT฀ FOR฀WHICH฀
PAYMENT฀IS฀DUE�฀WHICH฀DOES฀NOT฀CAUSE฀A฀PROBLEM฀FOR฀MOST฀NAMED฀CONTRACTS�฀
)N฀MOST฀BILATERAL฀CONTRACTS�฀IN฀FACT�฀A฀PRICE฀MUST฀BE฀PAID�฀THE฀PRICE฀OF฀GOODS฀
IN฀THE฀CASE฀OF฀A฀SALE฀OR฀THE฀PRICE฀OF฀WORKS฀IN฀A฀WORKS฀CONTRACT�฀THE฀RENT฀IN฀
THE฀CASE฀OF฀A฀LEASE�฀THE฀TICKET฀IN฀THE฀CASE฀OF฀A฀TRANSPORT฀CONTRACT�฀THE฀PRE 

MIUM฀IN฀AN฀INSURANCE฀CONTRACT�฀THE฀INTEREST฀IN฀A฀LOAN฀AGREEMENT�฀THE฀FEE฀IN฀
A฀LICENSING฀AGREEMENT�฀ETC�฀4HE฀OBLIGATION฀TO฀PAY฀THE฀PRICE฀IS฀THEREFORE฀NOT฀
SPECIlC฀TO฀A฀TYPE฀OF฀CONTRACT�฀7HAT฀IS฀SPECIlC�฀ON฀THE฀OTHER฀HAND�฀IS฀THE฀
OBLIGATION฀ OF฀ THE฀ SELLER฀ TO฀ SUPPLY฀ THE฀ MERCHANDISE�฀ OF฀ THE฀ CONTRACTOR฀ TO฀
CARRY฀OUT฀THE฀WORKS฀REQUESTED�฀OF฀THE฀LESSOR฀TO฀PROVIDE฀THE฀LESSEE฀WITH฀THE฀
USE฀OF฀THE฀RENTED฀PROPERTY�฀ETC�฀)N฀ALL฀THESE฀CONTRACTS�฀ IT฀ IS฀EASY฀TO฀DETER

MINE฀THE฀CHARACTERISTIC฀PERFORMANCE�

(OWEVER�฀THIS฀IS฀NOT฀ALWAYS฀THE฀CASE�฀)N฀PRACTICE�฀THERE฀ARE฀A฀NUMBER฀OF฀CON

TRACTUAL฀ OPERATIONS�฀ EVEN฀ RELATIVELY฀ SIMPLE฀ ONES�฀ WHICH฀ MAY฀ GIVE฀ RISE฀ TO฀
HESITATION�฀#OMMERCIAL฀DISTRIBUTION฀CONTRACTS฀PROVIDE฀AN฀INTERESTING฀EXAM

PLE�฀7HATEVER฀THEIR฀FORM�฀THEY฀ALL฀AIM฀TO฀MARKET฀THE฀PRODUCTS฀OF฀A฀CERTAIN฀
UNDERTAKING฀ON฀ THE฀MARKET฀ENTRUSTED฀ TO฀ THE฀DISTRIBUTOR�฀(ENCE�฀ IT฀MIGHT฀
APPEAR฀THAT฀IT฀IS฀THE฀DISTRIBUTOR฀WHO฀EFFECTS฀THE฀CHARACTERISTIC฀PERFORMANCE�฀
4HIS฀IS฀CERTAINLY฀TRUE฀OF฀THE฀SALES฀AGENT฀OR฀COMMERCIAL฀AGENT฀WHO�฀MOREOVER�฀
RECEIVES฀ A฀ PRICE฀ �SALARY฀ OR฀ COMMISSION	฀ IN฀ PAYMENT฀ FOR฀ HIS฀ SERVICES�฀ )T฀ IS฀
MUCH฀MORE฀DOUBTFUL฀IN฀THE฀CASE฀OF฀THE฀LICENSEE฀OR฀FRANCHISEE�฀)N฀THEIR฀RELA

TIONS฀WITH฀THEIR฀OWN฀CUSTOMERS฀THEY฀ARE฀�฀OBVIOUSLY฀�฀THE฀ONES฀WHO฀EF

FECT฀THE฀CHARACTERISTIC฀PERFORMANCE�฀BUT�฀IN฀THEIR฀RELATIONS฀WITH฀THEIR฀LICEN

SOR฀OR฀ FRANCHISOR�฀ THE฀ ROLES฀ ARE฀OFTEN฀ INVERTED�฀4HE฀ LICENSOR฀OR฀ FRANCHISOR฀
HIMSELF฀PROVIDES฀SIGNIlCANT฀SERVICES�฀PARTICULARLY฀IN฀THE฀TRANSFER฀OF฀KNOW

HOW�฀AND฀OFTEN฀HIMSELF฀RECEIVES฀A฀FEE�฀AT฀LEAST฀IN฀THE฀FRANCHISE฀AGREEMENT�฀
-OREOVER�฀IT฀IS฀CERTAINLY฀IN฀THE฀INTEREST฀OF฀THE฀LICENSOR฀OR฀FRANCHISOR฀TO฀OR

GANISE฀HIS฀DISTRIBUTION฀NETWORK฀ACCORDING฀TO฀ONE฀AND฀THE฀SAME฀SYSTEM฀OF฀
LAW�฀4HUS�฀OPINIONS฀ARE฀DIVIDED฀ON฀THIS฀POINT฀AND฀IT฀IS฀NOTEWORTHY฀THAT฀THE฀
&RENCH฀#OURT฀OF฀#ASSATION�฀IN฀A฀JUDGMENT฀OF฀��฀-AY฀�����฀RULED฀THAT฀THE฀
CHARACTERISTIC฀PERFORMANCE฀WAS฀THAT฀OF฀THE฀LICENSOR�฀)T฀WOULD฀BE฀GOOD฀IF฀THE฀
#OURT฀OF฀*USTICE฀COULD฀SETTLE฀THIS฀ISSUE฀ONE฀DAY�

7HERE฀THE฀CHARACTERISTIC฀PERFORMANCE฀CANNOT฀BE฀DETERMINED�฀IT฀IS฀NECESSARY฀TO฀
REVERT฀TO฀THE฀GENERAL฀PRINCIPLE฀AND฀DECIDE฀ON฀A฀CASE
BY
CASE฀BASIS฀WITH฀WHICH฀
COUNTRY฀THE฀CONTRACT฀IS฀MOST฀CLOSELY฀CONNECTED�฀4HE฀TYPICAL฀EXAMPLE฀IS฀THAT฀OF฀
AN฀ EXCHANGE฀ IN฀ WHICH฀ BOTH฀ SERVICES฀ COULD฀ BE฀ DESCRIBED฀ AS฀ CHARACTERISTIC�฀
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WHICH฀AMOUNTS฀TO฀SAYING฀THAT฀NEITHER฀OF฀THEM฀IS�฀/NE฀COULD฀ALSO฀MENTION฀CER

TAIN฀COMPENSATION฀CONTRACTS฀BETWEEN฀BANKS฀OR฀VARIOUS฀COMPLEX฀CONTRACTUAL฀
OPERATIONS฀FOR฀WHICH฀IT฀IS฀ADVISABLE�฀IN฀THE฀INTERESTS฀OF฀LEGAL฀CERTAINTY�฀TO฀CHOOSE฀
AN฀APPLICABLE฀LAW฀IN฀THE฀CONTRACT฀ITSELF�

4HE฀PRESUMPTION฀IN฀FAVOUR฀OF฀THE฀LAW฀OF฀THE฀PARTY฀WHO฀EFFECTS฀THE฀CHARACTER

ISTIC฀PERFORMANCE฀IS฀NOT฀THE฀ONLY฀ONE฀SET฀OUT฀IN฀!RTICLE฀�฀OF฀THE฀CONVENTION�฀
#ONTRACTS฀COVERING฀A฀RIGHT฀IN฀IMMOVABLE฀PROPERTY฀OR฀A฀RIGHT฀TO฀USE฀IMMOVABLE฀
PROPERTY฀ARE฀LOGICALLY฀CONNECTED�฀WHERE฀NO฀CHOICE฀OF฀LAW฀HAS฀BEEN฀MADE�฀WITH฀
THE฀LAW฀IN฀WHICH฀THE฀IMMOVABLE฀PROPERTY฀IS฀SITUATED฀�!RTICLE฀���		฀AND฀CON

TRACTS฀FOR฀THE฀CARRIAGE฀OF฀GOODS฀ARE฀COVERED฀BY฀A฀SPECIAL�฀RATHER฀COMPLICATED�฀
RULE฀�!RTICLE฀���		�

!LL฀THE฀CONNECTIONS฀SET฀OUT฀IN฀!RTICLE฀���	�฀��	฀AND฀��	฀ARE฀SUBJECT�฀AS฀ALREADY฀
INDICATED�฀TO฀AN฀EXCEPTION฀CLAUSE฀�!RTICLE฀���		�฀)T฀WOULD฀BE฀PREFERABLE฀IF฀THIS฀
CLAUSE฀COULD฀CONTINUE฀TO฀BE฀USED�฀AS฀ITS฀NAME฀INDICATES�฀ONLY฀IN฀QUITE฀EXCEP

TIONAL฀CASES�฀)T฀HAS฀HAPPENED฀THAT฀SOME฀COURTS฀HAVE฀USED฀IT฀IMPROPERLY฀TO฀RE

VERT฀ TO฀ SOLUTIONS฀WHICH฀ THEY฀USED฀BEFORE฀ THE฀CONVENTION฀ENTERED฀ INTO฀ FORCE�฀
PARTICULARLY฀WITH฀REGARD฀TO฀THE฀PROVISION฀OF฀SECURITIES�฀(OWEVER�฀SUCH฀ABUSES฀
ARE฀RARE�฀!S฀A฀LEGITIMATE฀EXAMPLE฀OF฀THE฀APPLICATION฀OF฀THE฀EXCEPTION฀CLAUSE�฀WE฀
MAY฀QUOTE฀A฀CERTAIN฀DECISION฀EXCLUDING฀FROM฀THE฀LAW฀OF฀THE฀COUNTRY฀IN฀WHICH฀
THE฀IMMOVABLE฀PROPERTY฀WAS฀SITUATED฀A฀DISPUTE฀RELATING฀TO฀A฀HOLIDAY฀LET฀CON

CLUDED฀BETWEEN฀A฀LESSOR฀AND฀A฀TENANT฀BOTH฀HAVING฀THEIR฀HABITUAL฀RESIDENCE฀IN฀
THE฀FORUM฀3TATE�฀PRESUMED฀TO฀BE฀DIFFERENT฀FROM฀THAT฀IN฀WHICH฀THE฀IMMOVABLE฀
PROPERTY฀WAS฀SITUATED�

��฀ 3PECIAL฀RULES฀FOR฀CONSUMER฀CONTRACTS฀AND฀EMPLOYMENT฀CONTRACTS

4HE฀FACT฀THAT฀THESE฀CONTRACTS฀ARE฀REGULATED฀BY฀THE฀CONVENTION฀IS฀INDICATED฀NOT฀ONLY฀
BY฀THE฀AFOREMENTIONED฀RESTRICTION฀OF฀THE฀PRINCIPLE฀OF฀FREE฀CHOICE�฀4HEIR฀SPECIAL฀NA

TURE฀IS฀ALSO฀EVIDENT฀FROM฀THE฀LAW฀APPLICABLE฀TO฀THEM฀WHEN฀NO฀LAW฀IS฀CHOSEN�

&OR฀THE฀CONSUMER�฀THE฀SPECIlCATION฀ADOPTED฀IS฀A฀PREFERENTIAL฀ONE�฀)F฀THE฀RULE฀
INDICATED฀BY฀PRINCIPLE฀HAD฀BEEN฀ADOPTED�฀CONSUMER฀CONTRACTS฀WOULD�฀WHEN฀NO฀
LAW฀IS฀CHOSEN�฀HAVE฀BEEN฀GOVERNED฀BY฀THE฀LAW฀APPLICABLE฀TO฀THE฀TRADESMAN฀OR฀
PROFESSIONAL฀APPROACHED฀BY฀THE฀CONSUMER�฀)T฀IS฀THAT฀TRADESMAN฀OR฀PROFESSIONAL฀
THAT฀PROVIDES฀THE฀SERVICE฀CHARACTERISTIC฀OF฀THE฀CONTRACT�฀!RTICLE฀�฀OF฀THE฀CONVEN

TION฀SETS฀THAT฀SOLUTION฀ASIDE฀AND฀SUBJECTS฀THE฀CONTRACT�฀WHEN฀NO฀LAW฀IS฀CHOSEN�฀
TO฀THE฀LAW฀OF฀THE฀3TATE฀IN฀WHICH฀THE฀CONSUMER฀HABITUALLY฀RESIDES�฀WHICH฀IS฀PRE

SUMED฀TO฀BE฀IF฀NOT฀MORE฀FAVOURABLE฀TO฀THE฀CONSUMER฀AT฀LEAST฀MORE฀FAMILIAR฀TO฀
HIM฀AND฀LIKELY฀TO฀PROTECT฀HIM฀FROM฀SURPRISES�฀4HAT฀DEROGATION฀SOLUTION฀MAY฀
SURPRISE฀THE฀TRADESMAN฀OR฀PROFESSIONAL�฀PARTICULARLY฀WHEN฀HE฀IS฀APPROACHED฀IN฀
HIS฀OWN฀COUNTRY฀BY฀A฀FOREIGN฀CONSUMER฀WHO฀IS฀HIMSELF฀ABROAD�฀!CCORDINGLY�฀
THE฀CONVENTION฀HAS฀RESTRICTED฀THE฀DEROGATION฀FROM฀BOTH฀THE฀FREEDOM฀OF฀CHOICE฀
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AND฀THE฀OBJECTIVE฀SPECIlCATION฀OF฀THE฀LAW฀OF฀THE฀PROVIDER฀OF฀THE฀CHARACTERISTIC฀
SERVICE฀TO฀CERTAIN฀WELL
DElNED฀POSSIBILITIES฀IN฀WHICH฀IT฀IS฀IN฀FACT฀THE฀TRADESMAN฀
OR฀PROFESSIONAL฀WHO฀HAS฀TAKEN฀THE฀INITIATIVE฀THAT฀LEADS฀TO฀THE฀CONCLUSION฀OF฀A฀
CONTRACT�฀4HAT฀IS฀THE฀CASE฀�!RTICLE฀���		�฀�I	฀WHERE฀THE฀CONCLUSION฀OF฀THE฀CON

TRACT฀WAS฀PRECEDED฀IN฀THE฀COUNTRY฀IN฀WHICH฀THE฀CONSUMER฀HABITUALLY฀RESIDES฀BY฀
A฀SPECIALLY฀MADE฀PROPOSAL฀OR฀PUBLICITY�฀�II	฀WHERE฀THE฀CONSUMER�S฀CO
CONTRAC

TOR฀RECEIVED฀THE฀ORDER฀IN฀THE฀CONSUMER�S฀COUNTRY฀�DOOR
TO
DOOR฀SELLING	�฀�III	฀
IN฀THE฀SALE฀OF฀GOODS฀WHEN฀THE฀CONSUMER฀HAS฀GONE฀TO฀THE฀SELLER�S฀COUNTRY฀IN฀THE฀
CONTEXT฀OF฀A฀JOURNEY฀฀฀THE฀SELLER฀WITH฀THE฀AIM฀OF฀ENCOURAGING฀THE฀CONSUMER฀TO฀
CONCLUDE฀A฀SALE�฀4HOSE฀THREE฀SITUATIONS฀ARE฀INTERPRETED฀STRICTLY฀AND฀CERTAIN฀CASES฀
RULED฀ON฀IN฀'ERMANY฀HAVE฀SUGGESTED฀THAT฀THEY฀MIGHT฀PERHAPS฀BE฀EXTENDED�฀#ER

TAIN฀EXCLUSIONS�฀SUCH฀AS฀REAL฀ESTATE฀CONTRACTS฀AND฀TRANSPORT฀CONTRACTS�฀ALSO฀RESTRICT฀
THE฀SCOPE฀OF฀THIS฀ARTICLE�

&OR฀THE฀EMPLOYEE�฀IT฀HAS฀BEEN฀APPRECIATED฀THAT฀THE฀RULE฀OF฀PRINCIPLE฀ENUNCIATED฀
IN฀!RTICLE฀���	฀IS฀INAPPROPRIATE�฀SINCE฀IT฀WOULD฀RESULT฀IN฀THE฀APPLICATION฀OF฀THE฀
LAW฀OF฀THE฀3TATE฀OF฀THE฀EMPLOYEE�S฀HABITUAL฀RESIDENCE฀AT฀THE฀TIME฀OF฀THE฀CONCLU

SION฀OF฀THE฀CONTRACT�฀WHICH฀HAS฀NO฀LOCALISATION฀VALUE฀IF฀THE฀EMPLOYER�S฀ESTAB

LISHMENT฀AND฀THE฀PLACE฀WHERE฀THE฀WORK฀IS฀PERFORMED฀ARE฀BOTH฀IN฀ANOTHER฀3TATE�฀
(ERE฀!RTICLE฀�฀OF฀THE฀CONVENTION฀HAS฀MORE฀APPROPRIATELY฀CHOSEN฀A฀LINK฀OF฀PROX

IMITY฀�RATHER฀THAN฀A฀PREFERENTIAL฀ONE฀AS฀IN฀THE฀CASE฀OF฀THE฀CONSUMER	฀AND฀PRIN

CIPALLY฀ OPTED฀ FOR฀ THE฀ LAW฀ OF฀ THE฀ COUNTRY฀ IN฀ WHICH฀ THE฀ EMPLOYEE฀ HABITUALLY฀
PERFORMS฀ HIS฀ WORK�฀ )F฀ AN฀ EMPLOYEE฀ IS฀ POSTED฀ TO฀ ANOTHER฀ COUNTRY�฀ THE฀ LAW฀
CHANGES฀ONLY฀IF฀THE฀POSTING฀IS฀DElNITIVE�฀)F฀AN฀EMPLOYEE฀DOES฀NOT฀HABITUALLY฀
PERFORM฀HIS฀WORK฀IN฀A฀SINGLE฀COUNTRY�฀THE฀LAW฀APPLICABLE฀IS�฀IN฀PRINCIPLE�฀THAT฀OF฀
THE฀COUNTRY฀IN฀WHICH฀THE฀ESTABLISHMENT฀THAT฀RECRUITED฀THE฀EMPLOYEE฀IS฀LOCATED�฀
4HESE฀ SPECIlCATIONS฀ARE฀ SUBJECT฀ TO฀AN฀EXCEPTION฀CLAUSE฀ FRAMED฀ON฀ THE฀ SAME฀
LINES฀AS฀THAT฀IN฀!RTICLE฀���	�

!S฀IN฀THE฀CASE฀OF฀THE฀RESTRICTIONS฀ON฀THE฀FREEDOM฀OF฀CHOICE�฀THERE฀IS฀A฀DEGREE฀OF฀
PARALLELISM฀BETWEEN฀THE฀PROVISIONS฀OF฀THE฀2OME฀#ONVENTION฀AND฀THOSE฀OF฀THE฀
"RUSSELS฀)฀2EGULATION฀ON฀EMPLOYMENT฀CONTRACTS�฀4HE฀PARALLELISM฀IS฀LESS฀IN฀THE฀
CASE฀OF฀CONSUMER฀CONTRACTS฀AS฀THE฀REGULATION฀TAKES฀ACCOUNT฀OF฀CONTRACTS฀CON

CLUDED฀BY฀ELECTRONIC฀MEANS�฀WHICH฀WERE฀UNKNOWN฀WHEN฀THE฀2OME฀#ONVEN

TION฀WAS฀NEGOTIATED�

��฀ -ISCELLANEOUS฀MATTERS

!RTICLE฀��฀GIVES฀A฀NON
EXHAUSTIVE฀LIST฀OF฀THE฀MATTERS฀GOVERNED฀BY฀THE฀LAW฀AP

PLICABLE฀TO฀A฀CONTRACT�฀)T฀EXPRESSES฀THE฀DESIRE฀NOT฀TO฀ENCROACH฀UPON฀THE฀lELD฀OF฀
PROCEDURAL฀LAW�฀IN฀PARTICULAR฀AS฀REGARDS฀THE฀ASSESSMENT฀OF฀DAMAGES฀CONSEQUENT฀
UPON฀BREACH฀�!RTICLE฀����		�฀4HE฀SAME฀OBSERVATION฀MAY฀BE฀MADE฀REGARDING฀
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THE฀RECOGNITION฀OF฀THE฀PROOF฀OF฀CONTRACTS฀OR฀ACTS฀INTENDED฀TO฀HAVE฀LEGAL฀EFFECT�฀
WHICH฀IS฀COVERED฀BY฀!RTICLE฀���฀)T฀WILL฀BE฀NOTED฀THAT฀!RTICLE฀����	�E	฀MAKES฀THE฀
CONSEQUENCES฀OF฀THE฀NULLITY฀OF฀A฀CONTRACT฀SUBJECT฀TO฀THE฀LAW฀OF฀THE฀CONTRACT�฀LIKE฀
THE฀OBLIGATION฀TO฀REFUND�฀4HAT฀SOLUTION฀IS฀UNDERSTANDABLE฀BECAUSE฀THE฀DESIRE฀TO฀
BE฀CONSISTENT฀RESULTS฀IN฀THE฀APPLICATION฀OF฀THE฀SAME฀LAW฀BOTH฀TO฀THE฀CAUSE฀OF฀
NULLITY฀AND฀TO฀ ITS฀CONSEQUENCES�฀(ERE�฀HOWEVER�฀ IT฀ IS฀NOT฀ STRICTLY฀ SPEAKING฀A฀
QUESTION฀OF฀CONTRACTUAL฀OBLIGATIONS�฀PRECISELY฀BECAUSE฀THERE฀ IS฀NO฀VALID฀CON

TRACT�฀&OR฀THAT฀REASON�฀THIS฀PROVISION฀IS฀THE฀SUBJECT฀OF฀RESERVATIONS฀ON฀THE฀PART฀
OF฀CERTAIN฀-EMBER฀3TATES�

3PECIAL฀MEASURES฀HAVE฀BEEN฀ TAKEN฀ CONCERNING฀ CONSENT฀ AND฀ CAPACITY�฀7HILE฀
CONSENT฀AND฀THE฀MATERIAL฀VALIDITY฀OF฀A฀CONTRACT฀ARE฀GOVERNED฀BY฀THE฀LAW฀THAT฀
WOULD฀APPLY฀TO฀IT฀IF฀IT฀WERE฀VALID฀�!RTICLE฀���		�฀A฀PARTY฀WHO฀CLAIMS฀NOT฀TO฀HAVE฀
GIVEN฀HIS฀CONSENT�฀FOR฀EXAMPLE฀BECAUSE฀HE฀KEPT฀SILENT�฀MAY�฀HOWEVER�฀RELY฀UPON฀
THE฀LAW฀OF฀THE฀3TATE฀IN฀WHICH฀HE฀HABITUALLY฀RESIDES�฀IF฀THE฀EFFECT฀OF฀HIS฀CONDUCT฀
CANNOT฀REASONABLY฀BE฀DETERMINED฀UNDER฀THE฀LAW฀PRESUMED฀TO฀GOVERN฀THE฀CON

TRACT฀�!RTICLE฀���		�฀!S฀REGARDS฀CAPACITY�฀WHICH฀IN฀MOST฀CONTINENTAL฀LEGAL฀SYS

TEMS฀IS฀A฀MATTER฀OF฀PERSONAL฀STATUS�฀THE฀CONVENTION฀DOES฀NOT฀REGULATE฀IT฀DIRECT

LY฀BUT฀RESTRICTS฀ITSELF฀TO฀CONlRMING฀A฀TRADITIONAL฀SOLUTION฀DATING฀FROM฀A฀RULING฀
OF฀��฀*ANUARY฀����฀BY฀THE฀&RENCH฀3UPREME฀#OURT฀OF฀!PPEAL฀ IN฀THE฀,IZARDI฀
CASE�฀BASED฀ON฀THE฀THEORY฀OF฀APPEARANCE฀TO฀PREVENT฀A฀PERSON฀WHO฀HAS฀CONCLUD

ED฀A฀CONTRACT฀IN฀ONE฀3TATE฀FROM฀INVOKING฀HIS฀INCAPACITY฀RESULTING฀FROM฀THE฀LAW฀
OF฀ANOTHER฀3TATE฀VIS
Ü
VIS฀A฀CO
CONTRACTOR฀WHO�฀IN฀GOOD฀FAITH�฀WAS฀UNAWARE฀OF฀
THAT฀INCAPACITY฀�!RTICLE฀��	�

4HE฀LAW฀APPLICABLE฀TO฀THE฀FORMS฀OF฀ACTS฀IS฀COVERED฀BY฀THE฀LONG฀!RTICLE฀��฀4HAT฀
PROVISION฀LAYS฀DOWN฀AN฀ALTERNATIVE฀CONmICT฀RULE฀WHICH฀IS฀FAVOURABLE฀TO฀THE฀VALID

ITY฀OF฀AN฀ACT�฀&OR฀IT฀TO฀BE฀VALID฀IN฀FORM�฀IT฀IS฀SUFlCIENT฀FOR฀A฀CONTRACT฀TO฀COMPLY฀
WITH฀THE฀FORMAL฀REQUIREMENTS฀OF฀THE฀LAW฀THAT฀GOVERNS฀ITS฀FORM฀OR฀WITH฀THOSE฀OF฀
THE฀LAW฀OF฀THE฀COUNTRY฀OR฀COUNTRIES฀IN฀WHICH฀THE฀INTENTIONS฀OF฀ONE฀OR฀OTHER฀OF฀THE฀
PARTIES฀ TO฀THE฀CONTRACT฀WERE฀EXPRESSED�฀!N฀EXCEPTION฀IS฀MADE฀FOR฀THE฀FORM฀OF฀
CONSUMER฀CONTRACTS฀GOVERNED฀BY฀!RTICLE฀��฀WHICH฀REMAINS฀SUBJECT฀TO฀THE฀LAW฀OF฀
THE฀3TATE฀IN฀WHICH฀THE฀CONSUMER฀IS฀HABITUALLY฀RESIDENT฀�!RTICLE฀���		�

4HESE฀TWO฀TRIANGULAR฀OPERATIONS฀ARE฀COVERED฀BY฀!RTICLES฀��฀AND฀��฀OF฀THE฀CON

VENTION฀RESPECTIVELY�฀4HE฀IDEA฀COMMON฀TO฀THOSE฀ARTICLES฀IS฀THAT฀THE฀TRANSFER฀OF฀
A฀RIGHT฀BY฀VOLUNTARY฀ASSIGNMENT฀OR฀SUBROGATION฀IS฀SUBJECT฀TO฀ITS฀OWN฀LAW�฀BUT฀
THAT฀THE฀SITUATION฀OF฀THE฀DEBTOR฀MUST฀NOT฀BE฀AFFECTED฀BY฀THE฀TRANSFER�฀)N฀VOLUN

TARY฀ASSIGNMENT�฀THE฀OWN฀LAW฀OF฀THE฀TRANSFER฀IS฀THE฀LAW฀OF฀THE฀ASSIGNMENT฀CON

TRACT�฀I�E�฀THE฀LAW฀CHOSEN฀BY฀COMMON฀ACCORD฀BY฀THE฀ASSIGNOR฀AND฀THE฀ASSIGNEE�฀
AND฀IN฀SUBROGATION฀IT฀IS฀THE฀LAW฀THAT฀GOVERNED฀THE฀DUTY฀OF฀THE฀THIRD฀PARTY฀WHO฀
HAS฀SATISlED฀THE฀CREDITOR฀AND฀CLAIMS฀TO฀HAVE฀TAKEN฀OVER฀THE฀CREDITOR�S฀RIGHTS�฀
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4HE฀INVIOLABILITY฀OF฀THE฀DEBTOR�S฀POSITION฀MEANS฀THAT฀RELATIONS฀BETWEEN฀THE฀AS

SIGNOR฀OR฀THE฀SUBROGATED฀PARTY�฀ON฀THE฀ONE฀HAND�฀AND฀THE฀DEBTOR�฀ON฀THE฀OTHER฀
HAND�฀WILL฀BE฀GOVERNED฀BY฀THE฀LAW฀WHICH฀GOVERNED฀THE฀ORIGINAL฀RIGHT�฀THE฀SUB

JECT฀OF฀THE฀TRANSFER�฀!RTICLE฀��฀EVEN฀PROVIDES฀THAT฀THE฀LAW฀GOVERNING฀THE฀RIGHT฀
TO฀WHICH฀THE฀ASSIGNMENT฀RELATES฀SHALL฀DETERMINE฀THE฀CONDITIONS฀UNDER฀WHICH฀
THE฀ASSIGNMENT฀CAN฀BE฀INVOKED฀AGAINST฀THE฀DEBTOR�฀BUT฀IT฀LEAVES฀OPEN฀THE฀QUES

TION฀OF฀THE฀LAW฀APPLICABLE฀TO฀THE฀CONDITIONS฀UNDER฀WHICH฀THE฀ASSIGNMENT฀CAN฀
BE฀INVOKED฀AGAINST฀THIRD฀PARTIES�

4HE฀AUTHORS฀OF฀THE฀2OME฀#ONVENTION฀WERE฀WELL฀AWARE฀OF฀THE฀DANGER฀OF฀DIVER

GENT฀ INTERPRETATIONS฀ TO฀ WHICH฀ IT฀ WAS฀ EXPOSED�฀ !CCORDINGLY�฀ INCORPORATING฀ A฀
PROVISION฀THAT฀APPEARED฀IN฀VARIOUS฀5NITED฀.ATIONS฀CONVENTIONS�฀THEY฀ADOPTED฀
AN฀!RTICLE฀��฀THAT฀ADVISED฀THOSE฀INTERPRETING฀THE฀CONVENTION฀TO฀TAKE฀ACCOUNT฀
OF฀ITS฀INTERNATIONAL฀CHARACTER฀AND฀THE฀DESIRABILITY฀OF฀ACHIEVING฀UNIFORMITY฀IN฀ITS฀
INTERPRETATION฀AND฀APPLICATION�฀)N฀A฀JOINT฀DECLARATION�฀THEY฀HOPED฀THAT฀JURISDIC

TION฀IN฀CERTAIN฀MATTERS฀OF฀INTERPRETATION฀WOULD฀BE฀CONFERRED฀ON฀THE฀#OURT฀OF฀
*USTICE฀OF฀THE฀%UROPEAN฀#OMMUNITIES�฀AS฀WAS฀DONE฀IN฀THE฀CASE฀OF฀THE฀����฀
"RUSSELS฀#ONVENTION฀BY฀THE฀PROTOCOL฀OF฀�฀*UNE฀�����

4WO฀PROTOCOLS฀TO฀THAT฀END฀WERE฀SIGNED฀ON฀��฀$ECEMBER฀����฀AFTER฀LABORIOUS฀
NEGOTIATIONS�฀4HE฀FACT฀THAT฀THERE฀ARE฀TWO฀PROTOCOLS฀REQUIRES฀SOME฀EXPLANATION�฀
4HAT฀FACT฀IS฀THE฀RESULT฀OF฀A฀POLITICAL฀COMPROMISE฀INTENDED฀TO฀OVERCOME฀THE฀OP

POSITION฀OF฀3TATES฀RESOLUTELY฀HOSTILE฀TO฀INTERPRETATION฀BY฀THE฀#OURT฀OF฀*USTICE฀
AND฀3TATES฀JUST฀AS฀RESOLUTELY฀IN฀FAVOUR฀OF฀#OMMUNITY฀INTERPRETATION�฀WHICH฀IS฀
THE฀ONLY฀GUARANTEE฀OF฀UNIFORM฀APPLICATION฀OF฀THE฀CONVENTION฀IN฀THE฀CONTRACT

ING฀3TATES�฀4HE฀lRST฀PROTOCOL฀LAYS฀DOWN฀THE฀CONDITIONS฀IN฀WHICH฀THE฀COURTS฀OF฀
A฀CONTRACTING฀3TATE฀CAN฀ASK฀THE฀#OURT฀OF฀*USTICE฀FOR฀ITS฀INTERPRETATION฀OF฀THE฀
CONVENTION�฀4HE฀MAIN฀DIFFERENCE฀BETWEEN฀THIS฀lRST฀PROTOCOL฀AND฀THE฀PROTOCOL฀
OF฀�฀*UNE฀����฀ANNEXED฀TO฀THE฀"RUSSELS฀#ONVENTION฀IS฀THAT฀IT฀DOES฀NOT฀OBLIGE฀
THE฀-EMBER฀3TATES�฀SUPREME฀COURTS฀TO฀ASK฀THE฀#OURT฀OF฀*USTICE฀FOR฀ITS฀INTERPRE

TATION฀OF฀THE฀CONVENTION฀IF฀THEY฀CONSIDER฀INTERPRETATION฀NECESSARY฀BEFORE฀THEY฀
CAN฀ GIVE฀ A฀ DECISION�฀ 4HE฀ 2OME฀ #ONVENTION฀ CAN฀ BE฀ APPLIED฀ BY฀ A฀ -EMBER฀
3TATE�S฀COURTS฀IN฀A฀CASE฀CONCERNING฀ONLY฀THE฀NATIONALS฀OF฀NON
MEMBER฀COUN

TRIES�฀WHO฀ARE฀GENERALLY฀NOT฀VERY฀KEEN฀TO฀HAVE฀THE฀OUTCOME฀OF฀THEIR฀CASES฀DE

LAYED฀FOR฀A฀PRELIMINARY฀RULING�฀,IKE฀THE฀2OME฀#ONVENTION�฀THIS฀lRST฀PROTOCOL฀
PROVIDES฀FOR฀ITS฀ENTRY฀INTO฀FORCE฀AFTER฀SEVEN฀RATIlCATIONS�

7HY฀WERE฀THINGS฀NOT฀LEFT฀THERE฀AND฀WHY฀WAS฀A฀SECOND฀PROTOCOL฀ADDED�฀4HE฀
REASON฀WAS฀THE฀DESIRE฀TO฀ASSOCIATE฀ALL฀#OMMUNITY฀3TATES฀���฀AT฀THE฀TIME	�฀IN

CLUDING฀THOSE฀WHICH฀AT฀THE฀TIME฀HAD฀NO฀INTENTION฀OF฀EVER฀RATIFYING฀THE฀lRST฀
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PROTOCOL�฀WITH฀THE฀POSSIBILITY฀OFFERED฀TO฀SOME฀OF฀THEM฀OF฀HAVING฀RECOURSE฀TO฀
PRELIMINARY฀INTERPRETATION฀BY฀THE฀#OURT฀OF฀*USTICE�฀&OR฀THAT฀REASON�฀THE฀THIRD฀
SENTENCE฀OF฀!RTICLE฀���	฀OF฀THE฀lRST฀PROTOCOL฀PROVIDES฀THAT฀THE฀SAME฀lRST฀PROTO

COL�฀EVEN฀IF฀RATIlED฀BY฀�฀3TATES�฀SHALL฀NOT฀IN฀ANY฀CIRCUMSTANCES฀ENTER฀INTO฀FORCE฀
BEFORE฀THE฀RATIlCATION฀OF฀THE฀SECOND฀PROTOCOL฀BY฀THE฀��฀-EMBER฀3TATES�฀4HE฀
FEARS฀AROUSED฀BY฀THIS฀COMPLEX฀MECHANISM฀PROVED฀TO฀BE฀WELL฀BASED�฀SINCE฀AT฀THE฀
TIME฀OF฀WRITING฀�*ULY฀����	฀ONE฀SIGNATURE฀IS฀STILL฀MISSING฀FROM฀THE฀SECOND฀PRO

TOCOL฀AND฀THE฀#OURT฀OF฀*USTICE฀THEREFORE฀STILL฀HAS฀NO฀JURISDICTION฀TO฀INTERPRET฀
THE฀CONVENTION�

4HE฀CONVENTION฀WAS฀WELL฀ RECEIVED฀AND฀REGARDED฀AS฀A฀REAL฀ STEP฀ FORWARD฀WITH฀
RESPECT฀TO฀THE฀PREVIOUS฀SITUATION�฀BUT฀IT฀HAS฀NEVERTHELESS฀SUFFERED฀FROM฀COMPE

TITION฀FROM฀OTHER฀INSTRUMENTS฀WHICH฀HAVE฀UNDERMINED฀THE฀CONSISTENCY฀OF฀ITS฀
SOLUTIONS฀AND฀MIGHT฀BRING฀ABOUT฀ITS฀REVISION�

!฀�฀#OMPETITION฀FROM฀OTHER฀INSTRUMENTS

#OMPETITION฀FROM฀OTHER฀TEXTS฀HAS฀TO฀A฀CERTAIN฀EXTENT฀BEEN฀PROVOKED฀BY฀THE฀
CONVENTION฀ITSELF�฀WITH฀THE฀AIM฀OF฀PREVENTING฀CONmICTS฀WITH฀EXISTING฀INSTRU

MENTS฀OR฀FUTURE฀INSTRUMENTS�฀WHETHER฀INTERNATIONAL฀CONVENTIONS฀OR฀#OMMU

NITY฀LEGISLATION�

!RTICLE฀��฀OF฀THE฀CONVENTION฀INCLUDES฀A฀CLAUSE฀ON฀COMPATIBILITY฀WITH฀OTHER�฀EXIST

ING฀OR฀FUTURE฀CONVENTIONS�฀TO฀WHICH฀A฀CONTRACTING฀3TATE฀IS฀OR฀WILL฀BE฀A฀PARTY�฀4HAT฀
APPARENT฀SLACKNESS฀IS�฀HOWEVER�฀COUNTERBALANCED฀BY฀THE฀RESTRICTION฀ON฀THE฀POWER฀
OF฀THE฀CONTRACTING฀3TATES฀TO฀CONCLUDE฀IN฀FUTURE฀OR฀EVEN฀BECOME฀A฀MEMBER฀OF฀ANY฀
MULTILATERAL฀PRIVATE฀INTERNATIONAL฀LAW฀CONVENTION฀IN฀THE฀SAME฀lELD�฀4HAT฀RESTRIC

TION�฀ALREADY฀PROVIDED฀FOR฀IN฀!RTICLE฀��฀IN฀THE฀FORM฀OF฀A฀CONCILIATION฀PROCEDURE�฀
IS฀OF฀INCREASING฀IMPORTANCE฀TODAY฀BECAUSE฀OF฀!%42฀CASE
LAW฀�#OURT฀OF฀*USTICE�฀
��฀-ARCH฀����	฀WHICH฀GIVES฀THE฀#OMMUNITY฀EXCLUSIVE฀POWERS฀TO฀CONCLUDE฀TREA

TIES฀IN฀THE฀lELDS฀IN฀WHICH฀IT฀HAS฀LAID฀DOWN฀COMMON฀RULES�

)T฀DOES฀NOT�฀HOWEVER�฀SETTLE฀THE฀PROBLEM฀OF฀EXISTING฀CONVENTIONS�฀THE฀MAINTE

NANCE฀IN฀FORCE฀OF฀WHICH�฀FOR฀THOSE฀3TATES฀THAT฀ARE฀PARTY฀TO฀THEM�฀DISRUPTS฀THE฀
UNITY฀OF฀THE฀SYSTEM฀THAT฀OUGHT฀TO฀HAVE฀BEEN฀PRODUCED฀BY฀THE฀2OME฀#ONVEN

TION�฀7E฀HAVE฀ALREADY฀SEEN฀THAT฀THE฀EXISTENCE฀OF฀TWO฀(AGUE฀#ONVENTIONS�฀ON฀
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THE฀,AW฀APPLICABLE฀TO฀4RAFlC฀!CCIDENTS฀AND฀ON฀0RODUCTS฀,IABILITY�฀LARGELY฀AC

COUNTED฀FOR฀THE฀ABANDONING฀OF฀THE฀PROVISIONS฀OF฀THE฀����฀PRELIMINARY฀DRAFT฀ON฀
EXTRA
CONTRACTUAL฀OBLIGATIONS�

!S฀ REGARDS฀ CONTRACTUAL฀MATTERS�฀ THE฀ CONmICT฀ BETWEEN฀ CONVENTIONS฀ ABOVE฀ ALL฀
CONCERNS฀SALES฀CONTRACTS�฀4HE฀2OME฀#ONVENTION฀HAS฀IN฀FACT฀TO฀COMBINE฀WITH฀
THE฀(AGUE฀#ONVENTION฀OF฀��฀ *UNE฀����฀ON฀ THE฀,AW฀GOVERNING฀4RANSFER฀OF฀
4ITLE฀IN฀)NTERNATIONAL฀3ALE฀OF฀'OODS฀AND฀WITH฀THAT฀OF฀��฀-ARCH฀����฀ON฀THE฀
,AW฀APPLICABLE฀TO฀!GENCY�

4HE฀����฀(AGUE฀#ONVENTION฀CONCERNING฀THE฀SALE฀OF฀GOODS฀AT฀PRESENT฀BINDS�฀
AMONGST฀OTHERS�฀lVE฀3TATES฀THAT฀ARE฀ALSO฀PARTY฀TO฀THE฀2OME฀#ONVENTION฀�$EN

MARK�฀ &INLAND�฀ &RANCE�฀ )TALY฀ AND฀ 3WEDEN	�฀ 7HILE�฀ THEORETICALLY�฀ WHERE฀ THE฀
PARTIES฀HAVE฀NOT฀CHOSEN฀THE฀LAW฀OF฀THE฀CONTRACT�฀THE฀(AGUE฀#ONVENTION฀USES฀
THE฀LAW฀OF฀THE฀SELLER�S฀PLACE฀OF฀HABITUAL฀RESIDENCE฀AND฀IS฀THEREFORE฀IN฀THAT฀RESPECT฀
IN฀HARMONY฀WITH฀THE฀CHARACTERISTIC
SERVICE฀SYSTEM฀SET฀UP฀BY฀THE฀2OME฀#ON

VENTION�฀IT฀DIVERGES฀FROM฀IT฀ON฀VARIOUS฀POINTS�฀#ONSIDERING฀ONLY฀THE฀MOST฀IM

PORTANT�฀IT฀INCLUDES฀NO฀GENERAL฀EXCEPTION฀CLAUSE�฀PROVIDING฀ONLY฀FOR฀THE฀CASE฀OF฀
VERY฀FREQUENT฀APPLICATION฀OF฀THE฀BUYER�S฀LAW�฀WHICH฀DOES฀NOT฀NECESSARILY฀COR

RESPOND฀TO฀THE฀EXCEPTION฀CLAUSE฀IN฀THE฀2OME฀#ONVENTION�฀!BOVE฀ALL�฀HOWEVER�฀
THE฀(AGUE฀#ONVENTION฀APPLIES฀TO฀SALES฀TO฀CONSUMERS฀AND฀IT฀MAY฀BE฀SUPPOSED฀
THAT฀IN฀MATTERS฀OF฀SALES฀IT฀RENDERS฀INAPPLICABLE฀THE฀CONmICT฀RULE฀PROTECTING฀THE฀
CONSUMER฀LAID฀DOWN฀IN฀!RTICLE฀�฀OF฀THE฀2OME฀#ONVENTION�

/NE฀CAN฀ONLY฀REGRET฀THAT฀IN฀THE฀CASE฀OF฀A฀CONTRACT฀AS฀FUNDAMENTAL฀AS฀A฀CONTRACT฀
OF฀SALE฀THE฀-EMBER฀3TATES฀OF฀THE฀%UROPEAN฀%CONOMIC฀#OMMUNITY฀SHOULD฀NOT฀
HAVE฀BEEN฀ABLE฀TO฀AGREE฀ON฀A฀UNIFORM฀CONmICT฀RULE�฀SOME฀APPLYING฀THE฀(AGUE฀
#ONVENTION฀AND฀OTHERS฀THE฀2OME฀#ONVENTION�฀)T฀WOULD฀BE฀DESIRABLE฀FOR฀THOSE฀
3TATES฀ TO฀ADOPT฀A฀COMMON฀POSITION฀VIS
Ü
VIS฀ THE฀(AGUE฀#ONVENTION�฀EITHER฀
DENOUNCING฀IT�฀AS฀"ELGIUM฀DID฀RECENTLY�฀SUPPORTING฀IT฀OR฀EVEN฀ALL฀RATIFYING฀THE฀
MORE฀RECENT฀(AGUE฀#ONVENTION฀OF฀��฀$ECEMBER฀�����฀WHICH฀IS฀INTENDED฀TO฀
REPLACE฀THAT฀OF฀����฀BUT฀HAS฀NOT฀YET฀ENTERED฀INTO฀FORCE�฀!฀BASIC฀SOLUTION฀WOULD฀
BE฀FOR฀THE฀3TATES฀PARTY฀TO฀THE฀(AGUE฀#ONVENTION฀TO฀MAKE฀THE฀DECLARATION฀PRO

VIDED฀FOR฀IN฀THE฀&INAL฀!CT฀OF฀THE฀8)6TH฀SESSION฀OF฀THE฀(AGUE฀#ONFERENCE฀IN฀
����฀TO฀THE฀EFFECT฀THAT฀@THE฀#ONVENTION฀OF฀��฀*UNE฀����฀ON฀THE฀,AW฀APPLICABLE฀
TO฀)NTERNATIONAL฀3ALES฀OF฀'OODS฀DOES฀NOT฀PREVENT฀3TATES฀0ARTIES฀FROM฀APPLYING฀
SPECIAL฀RULES฀ON฀THE฀LAW฀APPLICABLE฀TO฀CONSUMER฀SALES��฀!LL฀DOUBT฀WOULD฀THEREBY฀
BE฀REMOVED฀REGARDING฀THE฀UNIFORM฀APPLICATION฀OF฀!RTICLE฀�฀OF฀THE฀2OME฀#ON

VENTION฀IN฀ALL฀THE฀CONTRACTING฀3TATES�

3IMILAR฀COMMENTS฀CAN฀BE฀MADE฀REGARDING฀THE฀����฀(AGUE฀#ONVENTION฀ON฀THE฀
,AW฀APPLICABLE฀TO฀!GENCY�฀WHICH฀IS฀IN฀FORCE฀IN฀THREE฀3TATES฀OF฀THE฀%UROPEAN฀
5NION฀�&RANCE�฀THE฀.ETHERLANDS฀AND฀0ORTUGAL	�฀TO฀ENCOURAGE฀THE฀RATIlCATION฀
OF฀THAT฀CONVENTION฀BY฀ALL฀THE฀3TATES฀OF฀THE฀5NION�

23a4225a3;27avguvqaGP ;/25/4227."34<4235;



4HE฀POSITION฀OF฀THE฀2OME฀#ONVENTION฀VIS
Ü
VIS฀#OMMUNITY฀LEGISLATION�฀ESPE

CIALLY฀ #OMMUNITY฀ SECONDARY฀ LEGISLATION�฀ IS฀ EVEN฀ MORE฀ DELICATE�฀ !RTICLE฀ ���฀
WHICH฀DOES฀NO฀MORE฀THAN฀REPEAT฀A฀RULE฀LAID฀DOWN฀IN฀THE฀SECOND฀PARAGRAPH฀OF฀
!RTICLE฀��฀OF฀THE฀"RUSSELS฀#ONVENTION฀AS฀REVISED฀IN฀�����฀RECOGNISES฀THE฀PRECE

DENCE฀OVER฀THE฀CONVENTION฀OF฀@PROVISIONS฀WHICH�฀IN฀RELATION฀TO฀PARTICULAR฀MATTERS�฀
LAY฀DOWN฀CHOICE
OF
LAW฀RULES฀RELATING฀TO฀CONTRACTUAL฀OBLIGATIONS฀AND฀WHICH฀ARE฀
OR฀WILL฀BE฀CONTAINED฀IN฀ACTS฀OF฀THE฀INSTITUTIONS฀OF฀THE฀%UROPEAN฀#OMMUNITIES฀OR฀
IN฀NATIONAL฀LAWS฀HARMONISED฀IN฀IMPLEMENTATION฀OF฀SUCH฀ACTS��

4HE฀SCOPE฀OF฀SUCH฀A฀PROVISION฀WAS฀NOT฀KNOWN฀AT฀THE฀TIME�฀3INCE฀THEN�฀A฀GREAT฀
MANY฀DIRECTIVES฀HAVE฀BEEN฀ADOPTED฀ON฀INSURANCE฀CONTRACTS฀AND฀ALSO฀TO฀PROTECT฀
CONSUMERS฀AND฀WORKERS฀WHO฀ARE฀SENT฀TO฀ANOTHER฀COUNTRY฀TO฀PERFORM฀A฀SERVICE�฀
WHICH฀FREQUENTLY฀INCLUDE฀CONmICT
OF
LAW฀RULES฀OR฀AT฀LEAST฀PROVISIONS฀DETERMIN

ING฀THE฀SCOPE฀IN฀THE฀SPACE฀OF฀THE฀SUBSTANTIVE฀PROVISIONS฀WHICH฀ARE฀THE฀MAIN฀
OBJECT฀THEREOF�฀5NFORTUNATELY�฀THOSE฀PROVISIONS�฀WHICH฀SOMETIMES฀VARY฀FROM฀
ONE฀DIRECTIVE฀TO฀ANOTHER�฀ARE฀NOT฀GENERALLY฀IN฀HARMONY฀WITH฀THOSE฀OF฀THE฀2OME฀
#ONVENTION�฀WHICH฀PRODUCES฀A฀DEGREE฀OF฀DISCORD�฀AGGRAVATED฀BY฀THE฀DIVERGENT฀
TRANSPOSITION฀OF฀THOSE฀PROVISIONS฀INTO฀NATIONAL฀LAW�

)N฀ADDITION�฀THE฀GREAT฀FREEDOMS฀INSTITUTED฀BY฀THE฀2OME฀4REATY�฀PRINCIPALLY฀THE฀
FREEDOM฀OF฀MOVEMENT฀OF฀PERSONS฀AND฀OF฀GOODS�฀AND฀THE฀RIGHT฀OF฀ESTABLISHMENT฀
AND฀THE฀FREEDOM฀TO฀PROVIDE฀SERVICES�฀ARE฀SOMETIMES฀INVOKED฀TO฀INmUENCE฀THE฀
RESULTS฀TO฀WHICH฀THE฀LAW฀APPLICABLE฀LEADS฀UNDER฀THE฀2OME฀#ONVENTION฀OR฀EVEN฀
SOMETIMES฀AGAINST฀THE฀CONmICT฀RULE�

3UCH฀DEVELOPMENTS฀HAVE฀MEANT฀THAT฀THE฀IDEA฀THAT฀IT฀WOULD฀BE฀APPROPRIATE฀TO฀
TIDY฀UP�฀BY฀REVISING฀THE฀2OME฀#ONVENTION�฀HAS฀GAINED฀SOME฀CREDIT�

"฀�฀2EVISION฀OF฀THE฀2OME฀#ONVENTION�

/N฀��฀*ANUARY฀�����฀THE฀%UROPEAN฀#OMMISSION฀PUBLISHED฀ON฀ITS฀WEBSITE฀A฀
'REEN฀0APER฀ON฀THE฀CONVERSION฀OF฀THE฀2OME฀#ONVENTION฀OF฀����฀ON฀THE฀,AW฀
APPLICABLE฀TO฀#ONTRACTUAL฀/BLIGATIONS฀INTO฀A฀#OMMUNITY฀INSTRUMENT฀AND฀ITS฀
MODERNISATION�฀4HAT฀DOCUMENT฀INVITED฀ANSWERS฀TO฀ABOUT฀��฀QUESTIONS฀DRAFTED฀
IN฀A฀VERY฀OPEN฀FASHION�฀)T฀IS฀TOO฀EARLY฀TO฀SAY฀WHAT฀THE฀RESULT฀WILL฀BE�฀)T฀IS฀SIMPLY฀
KNOWN฀THAT฀!USTRIA฀HAD฀MADE฀ITS฀ACCESSION฀TO฀THE฀2OME฀#ONVENTION฀BY฀THE฀
CONVENTION฀OF฀��฀/CTOBER฀����฀CONDITIONAL฀UPON฀THE฀REVISION฀OF฀!RTICLE฀�฀ON฀
CONSUMER฀PROTECTION�฀)T฀IS฀THEREFORE฀PROBABLE฀THAT฀IF฀THERE฀IS฀A฀REVISION฀IT฀WILL�฀
IN฀ANY฀CASE�฀INVOLVE฀THAT฀ARTICLE�฀WHICH฀IS฀ALSO฀THE฀ONE฀MOST฀THREATENED฀BY฀THE฀
DIRECTIVES฀ADOPTED฀SINCE฀THE฀ENTRY฀INTO฀FORCE฀OF฀THE฀CONVENTION�฀)T฀IS฀ALSO฀PROB

ABLE฀THAT฀THAT฀POSSIBLE฀REVISION฀WILL฀CONVERT฀THE฀CONVENTION฀INTO฀A฀REGULATION�฀
LIKE฀THE฀"RUSSELS฀)฀AND฀))฀#ONVENTIONS�฀RATHER฀THAN฀A฀DIRECTIVE�฀FOR฀REASONS฀OF฀
ENHANCED฀LEGAL฀CERTAINTY฀AND฀UNIFORM฀APPLICATION฀IN฀THE฀-EMBER฀3TATES�
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6

��	฀4HE฀TEXT฀THAT฀FOLLOWS฀REmECTS฀THE฀
OPINIONS฀OF฀THE฀AUTHOR฀AND฀MAY฀
NOT฀IN฀ANY฀CIRCUMSTANCES฀BE฀
REGARDED฀AS฀PRESENTING฀THE฀OFlCIAL฀
POSITION฀OF฀THE฀%UROPEAN฀
#OMMISSION�
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!S฀A฀FOUNDATIONAL฀STAGE฀IN฀THE฀CREATION฀OF฀A฀%UROPEAN฀JUDICIAL฀AREA�฀THE฀����฀"RUS

SELS฀#ONVENTION฀ON฀*URISDICTION฀AND฀THE฀%NFORCEMENT฀OF฀*UDGMENTS฀IN฀#IVIL฀AND฀
#OMMERCIAL฀-ATTERS฀��	฀ALREADY฀REQUIRED฀THAT฀A฀COURT฀SEISED฀OF฀A฀@#OMMUNITY�฀
DISPUTE฀SHOULD฀STAY฀THE฀PROCEEDINGS฀SO฀LONG฀AS฀IT฀WAS฀NOT฀SHOWN฀THAT฀THE฀DEFENDANT฀
HAD฀BEEN฀ABLE฀TO฀RECEIVE฀THE฀DOCUMENT฀INSTITUTING฀THE฀PROCEEDINGS฀IN฀SUFlCIENT฀
TIME฀TO฀ENABLE฀HIM฀TO฀ARRANGE฀FOR฀HIS฀DEFENCE�฀OR฀THAT฀ALL฀NECESSARY฀STEPS฀HAD฀BEEN฀
TAKEN฀TO฀THIS฀END�฀)T฀ALSO฀PROVIDED฀THAT฀THE฀RECOGNITION฀AND฀ENFORCEMENT฀OF฀A฀JUDG

MENT฀COULD฀BE฀REFUSED�฀WHERE฀IT฀WAS฀GIVEN฀IN฀DEFAULT฀OF฀APPEARANCE�฀IF฀THE฀DEFEND

ANT฀WAS฀NOT฀FULLY฀SERVED฀WITH฀THE฀DOCUMENT฀WHICH฀INSTITUTED฀THE฀PROCEEDINGS฀IN฀
SUFlCIENT฀TIME฀FOR฀HIM฀TO฀ARRANGE฀FOR฀HIS฀DEFENCE�

4HE฀SMOOTH฀FUNCTIONING฀OF฀ THE฀CONVENTION฀PRESUPPOSES฀DUE฀RESPECT฀ FOR฀ THE฀
RIGHTS฀OF฀THE฀DEFENCE�฀WHICH฀IS฀A฀FUNDAMENTAL฀PRINCIPLE฀OF฀THE฀LAW฀OF฀ALL฀-EM

BER฀3TATES฀OF฀THE฀%UROPEAN฀#OMMUNITY�

)N฀PRACTICE�฀FAILURES฀REGULARLY฀OCCURRED฀IN฀THE฀OPERATION฀OF฀THE฀ARRANGEMENTS฀
FOR฀TRANSMITTING฀ JUDICIAL฀DOCUMENTS฀ FROM฀ONE฀-EMBER฀3TATE฀TO฀ANOTHER฀FOR฀
THE฀PURPOSES฀OF฀SERVICE�฀AND฀PRELIMINARY฀DISCUSSIONS฀ON฀THIS฀MATTER฀STARTED฀IN฀
THE฀EARLY฀����S�

!T฀ THE฀ TIME�฀ CIVIL฀ JUDICIAL฀ DOCUMENTS฀ WERE฀ TRANSMITTED฀ BETWEEN฀ -EMBER฀
3TATES฀IN฀ACCORDANCE฀WITH฀SEVERAL฀(AGUE฀CONVENTIONS�฀PARTICULARLY฀THE฀#ON

VENTION฀OF฀��฀.OVEMBER฀����฀ON฀THE฀3ERVICE฀!BROAD฀OF฀*UDICIAL฀AND฀%XTRAJU

DICIAL฀$OCUMENTS฀ IN฀#IVIL฀ AND฀#OMMERCIAL฀-ATTERS�฀ TO฀WHICH฀MOST฀OF฀ THE฀
-EMBER฀3TATES฀WERE฀PARTY�฀OR฀UNDER฀VARIOUS฀BILATERAL฀AGREEMENTS�

4HERE฀WAS฀A฀WIDE฀VARIETY฀OF฀PROCEDURES฀FOR฀TRANSMITTING฀DOCUMENTS�฀IN฀ADDI

TION฀TO฀THE฀SIX฀METHODS฀LAID฀DOWN฀IN฀THE฀����฀(AGUE฀#ONVENTION�฀THERE฀WERE฀
THOSE฀IN฀THE฀BILATERAL฀AGREEMENTS�

4HIS฀INEVITABLY฀CAUSED฀UNCERTAINTY฀AMONG฀PRACTITIONERS฀OVER฀THE฀CHOICE฀TO฀BE฀
MADE฀BETWEEN฀THE฀VARIOUS฀POSSIBILITIES฀OPEN฀TO฀THEM�

)N฀ ADDITION�฀ WHILE฀ SOME฀ AGREEMENTS฀ ALLOWED฀ DIRECT฀ TRANSMISSION฀ BETWEEN฀
COURTS฀IN฀DIFFERENT฀-EMBER฀3TATES�฀IT฀WAS฀SOMETIMES฀FOUND฀THAT฀THE฀COMPETENT฀

��	฀ #ONVENTION฀OF฀��฀3EPTEMBER฀
����฀�CONSOLIDATED฀VERSION	฀�/*฀#฀

���฀����������฀P�฀�	�
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CENTRAL฀ADMINISTRATIONS฀HAD฀NOT฀PUT฀IN฀PLACE฀ANY฀RELIABLE฀MEANS฀WHEREBY฀THOSE฀
INVOLVED฀LOCALLY฀COULD฀BE฀MADE฀AWARE฀OF฀THE฀CONTACT฀DETAILS฀OF฀THEIR฀COUNTER

PARTS฀ABROAD�

!S฀TO฀THE฀INTERNAL฀ARRANGEMENTS฀APPLIED฀BY฀SOME฀-EMBER฀3TATES฀FOR฀TRANSMIT

TING฀DOCUMENTS฀ TO฀ ANOTHER฀-EMBER฀3TATE�฀ THESE฀ SOMETIMES฀ INVOLVED฀UP฀ TO฀
THREE฀INTERMEDIATE฀STEPS฀BETWEEN฀THE฀DRAFTER฀OF฀THE฀DOCUMENT฀AND฀THE฀OFlCE฀
RESPONSIBLE฀FOR฀SENDING฀IT฀ABROAD�฀4HIS฀NATURALLY฀LED฀TO฀CONSIDERABLE฀DELAYS�฀SO฀
MUCH฀SO฀THAT฀THE฀PERIOD฀ELAPSING฀BETWEEN฀THE฀DATE฀A฀DOCUMENT฀WAS฀SENT฀AND฀
THE฀DATE฀ON฀WHICH฀THE฀SAME฀AUTHORITY฀RECEIVED฀THE฀CERTIlCATE฀OF฀SERVICE฀COULD฀
EXTEND฀TO฀SEVERAL฀YEARS�฀EVEN฀THOUGH฀THE฀COURT฀SEISED฀AND฀THE฀DOMICILE฀OF฀THE฀
ADDRESSEE฀OF฀THE฀DOCUMENT฀WERE฀SOMETIMES฀NO฀MORE฀THAN฀A฀FEW฀MILES฀APART�

)T฀WAS฀SOMETIMES฀FOUND฀THAT฀DOCUMENTS฀WERE฀BEING฀TRANSLATED�฀AS฀STIPULATED฀
BY฀THE฀3TATE฀ADDRESSED�฀EVEN฀THOUGH฀THE฀ADDRESSEE฀POSSESSED฀THE฀NATIONALITY฀OR฀
HAD฀A฀PERFECT฀COMMAND฀OF฀THE฀LANGUAGE฀OF฀THE฀3TATE฀OF฀TRANSMISSION�฀/N฀THE฀
OTHER฀HAND�฀SOME฀DOCUMENTS฀TRANSMITTED฀WITHOUT฀A฀TRANSLATION฀WERE฀REJECTED฀
WHEN฀THE฀ADDRESSEE฀WAS฀WELL฀ABLE฀TO฀UNDERSTAND฀THEM฀�฀ALL฀THE฀STAGES฀DOWN

STREAM฀OF฀THE฀SENDER฀HAVING฀BEEN฀GONE฀THROUGH฀�฀ON฀THE฀GROUNDS฀THAT฀THE฀
REQUIREMENTS฀OF฀THE฀3TATE฀ADDRESSED฀HAD฀NOT฀BEEN฀FULlLLED�

4HE฀SLIGHTEST฀MISTAKE฀IN฀THE฀FORMALITIES฀FOR฀TRANSMITTING฀A฀DOCUMENT฀MEANT฀IT฀
WOULD฀BE฀RETURNED฀TO฀THE฀SENDING฀AUTHORITY�฀WHEN฀A฀SIMPLE฀REQUEST฀FOR฀CORREC

TION฀OR฀ADDITIONAL฀INFORMATION฀WOULD฀HAVE฀ENABLED฀THE฀DOCUMENT฀TO฀BE฀SERVED฀
WITHOUT฀DELAY�฀"UT฀NO฀DIRECT฀MEANS฀OF฀COMMUNICATION฀WERE฀MADE฀AVAILABLE฀TO฀
THE฀LOCALLY฀COMPETENT฀AUTHORITIES฀IN฀THE฀VARIOUS฀-EMBER฀3TATES�

)T฀IS฀NOT฀HARD฀TO฀SEE฀THAT฀SUCH฀MALFUNCTIONS฀WERE฀HINDERING฀THE฀SMOOTH฀OPERA

TION฀OF฀THE฀PROCEDURES฀AND฀THAT฀THE฀NUMEROUS฀PROBLEMS฀ENCOUNTERED฀NEEDED฀
TO฀BE฀ADDRESSED�

(AVING฀BEEN฀INFORMED฀OF฀THESE฀PROBLEMS�฀THE฀#OUNCIL฀OF฀*USTICE฀-INISTERS฀DECID

ED฀IN฀/CTOBER฀����฀TO฀CHARGE฀A฀WORKING฀PARTY฀WITH฀DRAWING฀UP฀AN฀INSTRUMENT฀TO฀
IMPROVE฀METHODS฀OF฀TRANSMITTING฀DOCUMENTS฀BETWEEN฀-EMBER฀3TATES�

3HORTLY฀AFTERWARDS�฀THE฀.ETHERLANDS฀0RESIDENCY฀PUT฀FORWARD฀DRAFT฀ADJUSTMENTS฀
TO฀!RTICLE฀)6฀OF฀THE฀PROTOCOL฀TO฀THE฀����฀"RUSSELS฀#ONVENTION฀WHEREBY�฀UNLESS฀
OPPOSED฀BY฀THE฀3TATE฀OF฀DESTINATION�฀DOCUMENTS฀COULD฀BE฀TRANSMITTED฀DIRECTLY฀
BETWEEN฀PUBLIC฀OFlCERS฀OF฀THE฀3TATES฀CONCERNED�

4HE฀.ETHERLANDS฀DRAFT฀PROVIDED฀FOR฀THE฀DRAWING
UP฀OF฀A฀LIST฀OF฀PUBLIC฀OFlCERS฀
OR฀OTHER฀AUTHORITIES฀WHO฀WERE฀EMPOWERED฀TO฀SEND฀EACH฀OTHER฀DOCUMENTS�

4HEN�฀AT฀THE฀BEGINNING฀OF฀�����฀THE฀&RENCH฀0RESIDENCY฀PRESENTED฀A฀DRAFT฀CON

VENTION฀BASED฀ON฀A฀FEW฀FUNDAMENTAL฀POINTS�฀DIRECT฀TRANSMISSION฀OF฀DOCUMENTS฀

23a4225a3;27avguvqaGP ;/25/4227."34<42385



BETWEEN฀-EMBER฀3TATES�฀AUTHORITIES฀COMPETENT฀FOR฀RECEIVING฀THEM฀FROM฀AP

PLICANTS฀AND฀FOR฀FORWARDING฀THEM฀TO฀THE฀ADDRESSEES�฀ESTABLISHMENT฀OF฀AN฀OVER

ALL฀TIME฀LIMIT฀FOR฀COMPLETING฀THE฀PROCESS฀OF฀TRANSMITTING฀AND฀SERVING฀DOCU

MENTS�฀INTRODUCTION฀OF฀MODERN฀METHODS฀OF฀TRANSMISSION�฀AND฀A฀mEXIBLE฀AND฀
PRAGMATIC฀SOLUTION฀TO฀THE฀PROBLEM฀OF฀TRANSLATIONS�

!FTER฀TWO฀YEARS฀OF฀NEGOTIATIONS฀IN฀THE฀#OUNCIL�฀THE฀FOLLOWING฀WERE฀ADOPTED฀ON฀
��฀-AY฀�����฀THE฀#ONVENTION�฀DRAWN฀UP฀ON฀THE฀BASIS฀OF฀!RTICLE฀+��฀OF฀THE฀
4REATY฀ON฀%UROPEAN฀5NION�฀ON฀THE฀3ERVICE฀IN฀THE฀-EMBER฀3TATES฀OF฀THE฀%URO

PEAN฀5NION฀OF฀*UDICIAL฀AND฀%XTRAJUDICIAL฀$OCUMENTS฀IN฀#IVIL฀OR฀#OMMERCIAL฀
-ATTERS฀��	�฀THE฀PROTOCOL฀ON฀THE฀INTERPRETATION฀OF฀THAT฀CONVENTION฀BY฀THE฀#OURT฀
OF฀*USTICE฀OF฀THE฀%UROPEAN฀#OMMUNITIES฀� �	�฀AND฀THE฀EXPLANATORY฀REPORTS฀CON

CERNING฀THESE฀TWO฀TEXTS฀� �	�

!RTICLE฀��฀OF฀THE฀CONVENTION฀PROVIDED฀FOR฀ENTRY฀INTO฀FORCE฀AFTER฀RATIlCATION฀BY฀
ALL฀ -EMBER฀ 3TATES฀ BUT฀ ALLOWED฀ -EMBER฀ 3TATES฀ TO฀ DECLARE฀ THE฀ CONVENTION฀
APPLICABLE฀AMONG฀THEMSELVES฀BEFORE฀THAT฀TIME฀IF฀THEY฀SO฀WISHED�

(OWEVER�฀THE฀!MSTERDAM฀4REATY฀�!RTICLE฀�฀OF฀WHICH฀RESULTED฀IN฀!RTICLE฀���A	฀
OF฀THE฀%#฀4REATY฀ON฀IMPROVING฀AND฀SIMPLIFYING฀THE฀SYSTEM฀FOR฀CROSS
BORDER฀
SERVICE฀OF฀ JUDICIAL฀ AND฀ EXTRAJUDICIAL฀ DOCUMENTS	฀ CAME฀ INTO฀ FORCE฀BEFORE฀ THE฀
CONVENTION฀AND฀ITS฀PROTOCOL฀WERE฀RATIlED฀BY฀THE฀-EMBER฀3TATES�฀3HORTLY฀AFTER

WARDS฀THE฀#OMMISSION฀SUBMITTED�฀PURSUANT฀TO฀!RTICLE฀��฀OF฀THE฀4REATY�฀A฀DRAFT฀
#OUNCIL฀DIRECTIVE฀ON฀THE฀SERVICE฀IN฀THE฀-EMBER฀3TATES฀OF฀JUDICIAL฀AND฀EXTRAJU

DICIAL฀DOCUMENTS฀IN฀CIVIL฀OR฀COMMERCIAL฀MATTERS�฀WHICH฀INCORPORATED�฀WITH฀THE฀
NECESSARY฀ADJUSTMENTS�฀THE฀CONTENT฀OF฀THE฀CONVENTION�

6ERY฀SOON�฀AT฀THE฀REQUEST฀OF฀A฀LARGE฀MAJORITY฀OF฀-EMBER฀3TATES�฀THE฀DISCUSSIONS฀
MOVED฀TOWARDS฀ THE฀PREPARATION฀OF฀A฀ REGULATION�฀AND฀EVENTUALLY�฀ON฀��฀-AY฀
�����฀THE฀#OUNCIL฀ADOPTED฀2EGULATION฀�%#	฀.O฀���������฀ON฀THE฀SERVICE฀IN฀
THE฀-EMBER฀3TATES฀OF฀ JUDICIAL฀AND฀EXTRAJUDICIAL฀DOCUMENTS฀ IN฀CIVIL฀OR฀COM

MERCIAL฀MATTERS฀��	�

4HUS�฀MORE฀THAN฀SIX฀YEARS฀ELAPSED฀BETWEEN฀THE฀START฀OF฀NEGOTIATIONS฀ON฀THE฀
DRAFT฀CONVENTION฀PUT฀FORWARD฀BY฀&RANCE฀AND฀THE฀ENTRY฀INTO฀FORCE฀OF฀THE฀NEW฀
INSTRUMENT�฀4HIS฀ IS฀OBVIOUSLY฀ A฀ LONG฀ TIME฀ FOR฀WHAT฀WAS฀ SIMPLY฀ A฀MATTER฀OF฀
DRAWING฀UP฀AND฀IMPLEMENTING฀PRACTICAL฀ARRANGEMENTS฀FOR฀SENDING฀DOCUMENTS฀
FROM฀ONE฀-EMBER฀3TATE฀TO฀ANOTHER�฀!T฀LEAST฀THE฀FACT฀THAT฀THE฀CONVENTION฀WAS฀
CONVERTED฀INTO฀A฀REGULATION฀MEANT฀IT฀COULD฀COME฀INTO฀FORCE฀SIMULTANEOUSLY฀IN฀
ALL฀-EMBER฀3TATES฀WITHIN฀A฀REASONABLE฀PERIOD฀OF฀TIME�฀ALLOWING฀FOR฀THE฀PRACTI

CAL฀STEPS฀THAT฀HAD฀TO฀BE฀TAKEN฀TO฀ENABLE฀THE฀NEW฀SYSTEM฀TO฀OPERATE�

)N฀FACT�฀THE฀PREPARATION฀OF฀SUCH฀AN฀INSTRUMENT฀PROVED฀TO฀BE฀AN฀ESPECIALLY฀DELI

CATE฀MATTER�฀SINCE฀THE฀RIGHTS฀OF฀THE฀DEFENCE฀HAVE฀TO฀BE฀SAFEGUARDED฀IN฀VARIOUS฀
WAYS฀AND฀AT฀DIFFERENT฀STAGES฀ IN฀ THE฀PROCESS฀OF฀ SENDING฀DOCUMENTS฀ FROM฀ONE฀
-EMBER฀3TATE฀TO฀ANOTHER�฀AND฀RULES฀OF฀PROCEDURE฀�฀LIKE฀METHODS฀OF฀SERVICE฀
�฀DIFFER฀CONSIDERABLY฀FROM฀ONE฀-EMBER฀3TATE฀TO฀ANOTHER�

��	฀ /*฀#฀����฀����������฀P�฀��
��	฀ 0ROTOCOL�฀DRAWN฀UP฀ON฀THE฀BASIS฀

OF฀!RTICLE฀+��฀OF฀THE฀4REATY฀ON฀
%UROPEAN฀5NION�฀ON฀THE฀

INTERPRETATION�฀BY฀THE฀#OURT฀OF฀
*USTICE฀OF฀THE฀%UROPEAN฀

#OMMUNITIES�฀OF฀THE฀#ONVENTION฀
ON฀THE฀3ERVICE฀IN฀THE฀-EMBER฀

3TATES฀OF฀THE฀%UROPEAN฀5NION฀OF฀
*UDICIAL฀AND฀%XTRAJUDICIAL฀

$OCUMENTS฀IN฀#IVIL฀OR฀
#OMMERCIAL฀-ATTERS฀�/*฀#฀����฀

����������฀P�฀��	�
��	฀ %XPLANATORY฀REPORT฀ON฀THE฀

#ONVENTION�฀DRAWN฀UP฀ON฀THE฀BASIS฀
OF฀!RTICLE฀+��฀OF฀THE฀4REATY฀ON฀

%UROPEAN฀5NION�฀ON฀THE฀3ERVICE฀IN฀
THE฀-EMBER฀3TATES฀OF฀THE฀

%UROPEAN฀5NION฀OF฀*UDICIAL฀AND฀
%XTRAJUDICIAL฀$OCUMENTS฀IN฀#IVIL฀

OR฀#OMMERCIAL฀-ATTERS฀�/*฀#฀����฀
����������฀P�฀��	�฀%XPLANATORY฀

REPORT฀ON฀THE฀PROTOCOL�฀DRAWN฀UP฀
ON฀THE฀BASIS฀OF฀!RTICLE฀+��฀OF฀THE฀

4REATY฀ON฀%UROPEAN฀5NION�฀ON฀THE฀
INTERPRETATION�฀BY฀THE฀#OURT฀OF฀

*USTICE฀OF฀THE฀%UROPEAN฀
#OMMUNITIES�฀OF฀THE฀#ONVENTION฀

ON฀THE฀3ERVICE฀IN฀THE฀-EMBER฀
3TATES฀OF฀THE฀%UROPEAN฀5NION฀OF฀

*UDICIAL฀AND฀%XTRAJUDICIAL฀
$OCUMENTS฀IN฀#IVIL฀OR฀

#OMMERCIAL฀-ATTERS฀�/*฀#฀����฀
����������฀P�฀��	�

��	฀ /*฀,฀����฀����������฀P�฀���
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4HE฀NEGOTIATORS฀WERE฀THEREFORE฀AT฀PAINS฀TO฀PRESERVE฀THE฀RIGHTS฀OF฀THE฀PARTIES฀
INVOLVED฀IN฀THE฀SERVICE฀OF฀DOCUMENTS฀WHILE฀AT฀THE฀SAME฀TIME฀ENSURING฀THAT฀THE฀
INSTRUMENT฀WAS฀EFFECTIVE�

!฀�฀4RANSLATION฀OF฀DOCUMENTS

7HILE฀ IT฀ IS฀ IMPORTANT฀THAT฀ THE฀SERVICE฀AND฀HENCE฀THE฀TRANSMISSION฀OF฀DOCU

MENTS฀�฀WHERE฀THE฀PARTIES฀RESIDE฀IN฀THE฀TERRITORY฀OF฀DIFFERENT฀-EMBER฀3TATES฀
�฀SHOULD฀BE฀CARRIED฀OUT฀AS฀SWIFTLY฀AS฀POSSIBLE�฀IT฀IS฀ALSO฀NECESSARY฀THAT฀THE฀AD

DRESSEES฀ SHOULD฀ BE฀ ABLE฀ TO฀ ACQUAINT฀ THEMSELVES฀ WITHOUT฀ DIFlCULTY฀ WITH฀ THE฀
DOCUMENTS฀THAT฀ARE฀SENT฀TO฀THEM�฀(OWEVER�฀THE฀TRANSLATING฀OF฀SUCH฀DOCUMENTS฀
IS฀ALWAYS฀AN฀EXPENSIVE฀PROCESS฀WHICH฀IS฀LIABLE฀TO฀HOLD฀UP฀THE฀PROCEEDINGS฀AND฀
IS฀NOT฀NECESSARY฀IN฀EVERY฀CASE�

&OR฀EXAMPLE�฀WHERE฀THE฀ADDRESSEE฀IS฀SERVED�฀IN฀THE฀COUNTRY฀WHERE฀HE฀IS฀RESI

DENT�฀WITH฀A฀DOCUMENT฀FROM฀HIS฀3TATE฀OF฀ORIGIN�฀A฀TRANSLATION฀IS฀OBVIOUSLY฀SU

PERmUOUS�฀4HE฀SAME฀IS฀TRUE฀IN฀THE฀CASE฀OF฀A฀DISPUTE฀BETWEEN฀TWO฀COMPANIES฀
THAT฀REGULARLY฀CONDUCT฀THEIR฀BUSINESS฀IN฀THE฀LANGUAGE฀OF฀THE฀COURT฀APPLIED฀TO�

4HE฀����฀(AGUE฀#ONVENTION฀ALLOWED฀THE฀CONTRACTING฀3TATES฀TO฀REQUIRE฀DOCU

MENTS฀TO฀BE฀TRANSLATED฀INTO฀THE฀OFlCIAL฀LANGUAGE฀OR฀LANGUAGES฀OF฀THE฀COUNTRY฀
CONCERNED฀WHERE฀SERVICE฀HAD฀TO฀BE฀EFFECTED฀BY฀A฀METHOD฀PRESCRIBED฀BY฀THE฀LO

CAL฀LAW�฀!฀LARGE฀NUMBER฀OF฀CONTRACTING฀3TATES฀MADE฀DECLARATIONS฀IN฀THIS฀CON

NECTION฀ THAT฀ WERE฀ SOMETIMES฀ HARD฀ TO฀ INTERPRET฀ AND฀ WERE฀ CONSEQUENTLY฀ THE฀
CAUSE฀OF฀ERROR�

4HE฀REGULATION฀PROVIDES฀FOR฀A฀mEXIBLE฀APPROACH฀THAT฀ALLOWS฀THE฀APPLICANT฀TO฀
CHOOSE฀ WHETHER฀ OR฀ NOT฀ TO฀ HAVE฀ A฀ TRANSLATION฀ MADE฀ OF฀ THE฀ DOCUMENTS฀ TO฀ BE฀
TRANSMITTED�฀4HE฀ADDRESSEE�฀HOWEVER�฀CAN฀REFUSE฀TO฀ACCEPT฀THEM฀UNLESS฀THEY฀
ARE฀DRAWN฀UP฀OR฀TRANSLATED฀IN฀THE฀LOCAL฀OFlCIAL฀LANGUAGE฀OR฀A฀LANGUAGE฀OF฀THE฀
-EMBER฀3TATE฀OF฀TRANSMISSION฀WHICH฀HE฀UNDERSTANDS�

)F฀THE฀ADDRESSEE฀OF฀THE฀DOCUMENT฀NOTIlES฀THE฀RECEIVING฀AGENCY฀THAT฀HE฀REFUSES฀
TO฀ACCEPT฀THE฀DOCUMENT�฀IT฀MUST฀BE฀IMMEDIATELY฀RETURNED฀TO฀THE฀TRANSMITTING฀
AGENCY฀WITH฀A฀REQUEST฀FOR฀A฀TRANSLATION�

)N฀THE฀EVENT฀OF฀A฀DISPUTE฀ON฀THIS฀POINT�฀IT฀IS฀FOR฀THE฀COURT฀HEARING฀THE฀ORIGINAL฀
CASE฀TO฀ASSESS฀WHETHER฀OR฀NOT฀THE฀REFUSAL฀WAS฀JUSTIlED฀AND฀TO฀DRAW฀ANY฀RELEVANT฀
CONCLUSIONS฀ AS฀ TO฀ THE฀ REGULARITY฀ OF฀ THE฀ SERVICE�฀ 4HIS฀ WILL฀ BE฀ AN฀ ASSESSMENT฀
BASED฀ON฀THE฀FACTS�฀AND฀NO฀LONGER฀A฀FORMAL฀CHECK฀CARRIED฀OUT฀PURSUANT฀TO฀THE฀
LAW฀OF฀THE฀3TATE฀ADDRESSED฀OR฀THE฀TRANSMITTING฀3TATE�
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)N฀CASE฀OF฀DOUBT฀CONCERNING฀THE฀ADDRESSEE�S฀ABILITY฀TO฀UNDERSTAND฀A฀DOCUMENT฀
DRAWN฀UP฀IN฀THE฀LANGUAGE฀OF฀THE฀TRANSMITTING฀3TATE�฀THE฀APPLICANT�฀IF฀HE฀WISH

ES฀TO฀GUARD฀AGAINST฀ANY฀PROBLEMS�฀WILL�฀OF฀COURSE�฀HAVE฀EVERY฀INTEREST฀IN฀ENSUR

ING฀THAT฀THE฀DOCUMENTS฀ARE฀TRANSLATED฀INTO฀THE฀OFlCIAL฀LANGUAGE฀OF฀THE฀PLACE฀OF฀
SERVICE฀BEFORE฀THEY฀ARE฀TRANSMITTED�

(E฀MUST฀IN฀ANY฀CASE฀ADVANCE฀THE฀COSTS฀OF฀TRANSLATION�

(OWEVER�฀IF฀HE฀IS฀CERTAIN฀THAT฀REFUSAL฀BY฀THE฀ADDRESSEE฀OF฀UNTRANSLATED฀DOCU

MENTS฀WOULD฀BE฀UNJUSTIlED฀UNDER฀THE฀REGULATION�฀HE฀WILL฀BE฀ABLE฀TO฀AVOID�฀AT฀
NO฀RISK�฀THE฀EXTRA฀COSTS฀AND฀DELAYS฀INVOLVED฀IN฀HAVING฀A฀TRANSLATION฀MADE�

"฀�฀$ATE฀OF฀SERVICE

)N฀THE฀CASE฀OF฀INTERNATIONAL฀SERVICE฀OF฀A฀DOCUMENT�฀THE฀NEED฀TO฀TRANSMIT฀THE฀
DOCUMENT฀FROM฀ONE฀3TATE฀TO฀ANOTHER฀MEANS฀THERE฀IS฀SOMETIMES฀A฀CONSIDERABLE฀
TIME฀LAG฀BETWEEN฀ITS฀BEING฀HANDED฀IN฀TO฀THE฀COMPETENT฀AUTHORITY฀OF฀THE฀TRANS

MITTING฀3TATE฀AND฀ACTUALLY฀BEING฀DELIVERED฀TO฀THE฀ADDRESSEE฀BY฀THE฀AUTHORITY฀OF฀
THE฀3TATE฀ADDRESSED�

4HIS฀RAISES฀THE฀PROBLEM฀OF฀DETERMINING฀THE฀DATE฀ON฀WHICH฀THE฀INTERNATIONAL฀
SERVICE฀PRODUCES฀ITS฀EFFECTS฀�฀AS฀REGARDS�฀FOR฀EXAMPLE�฀AN฀INTERRUPTION฀OF฀THE฀
PERIOD฀OF฀LIMITATION฀OR฀THE฀POINT฀AT฀WHICH฀INTEREST฀BECOMES฀PAYABLE�

4HE฀LAW฀IN฀SOME฀-EMBER฀3TATES฀STIPULATES฀THAT฀THE฀OPERATIVE฀DATE฀IS฀THE฀DATE฀
ON฀WHICH฀THE฀DOCUMENT฀IS฀HANDED฀TO฀THE฀ADDRESSEE�฀4HIS฀SYSTEM฀IS฀UNFAVOUR

ABLE฀TO฀THE฀APPLICANT�฀WHO฀HAS฀NO฀CONTROL฀OVER฀THE฀PROCESS฀OF฀TRANSMISSION฀AND฀
SERVICE฀ABROAD฀AND฀MAY฀SUFFER฀SIGNIlCANT฀ADMINISTRATIVE฀DELAYS�

5NDER฀OTHER฀3TATES�฀LAW�฀ONLY฀THE฀DATE฀ON฀WHICH฀THE฀FORMALITIES฀ARE฀COMPLETED฀
IN฀ THE฀3TATE฀OF฀ TRANSMISSION฀MATTERS�฀ IN฀WHICH฀ CASE฀ IT฀ IS฀ THE฀ ADDRESSEE฀WHO฀
MIGHT฀BE฀PLACED฀IN฀A฀DIFlCULT฀POSITION฀AS฀PROCEEDINGS฀MAY฀BE฀BROUGHT฀AGAINST฀
HIM฀ABROAD�฀OR฀A฀TIME฀LIMIT฀WITHIN฀WHICH฀TO฀APPEAL฀MAY฀BEGIN฀TO฀RUN�฀WHEN฀
HE฀HAS฀NOT฀EVEN฀BEEN฀INFORMED�฀OR฀IS฀INFORMED฀ONLY฀VERY฀LATE฀IN฀THE฀DAY�

4HE฀REGULATION฀CONTAINS฀A฀SOLUTION฀TO฀SOME฀OF฀THE฀PROBLEMS฀RESULTING฀FROM฀THE฀
COEXISTENCE฀OF฀ THESE฀ TWO฀SYSTEMS฀AND฀ENDEAVOURS฀ TO฀PROTECT฀ THE฀ INTERESTS฀OF฀
BOTH฀PARTIES�฀!RTICLE฀���	฀PROVIDES฀THAT฀@THE฀DATE฀OF฀SERVICE฀OF฀A฀DOCUMENT฀x฀
SHALL฀BE฀THE฀DATE฀ON฀WHICH฀IT฀IS฀SERVED฀IN฀ACCORDANCE฀WITH฀THE฀LAW฀OF฀THE฀-EM

BER฀3TATE฀ADDRESSED�฀AND฀!RTICLE฀���	฀STIPULATES฀THAT฀@WHERE฀A฀DOCUMENT฀SHALL฀
BE฀ SERVED฀ WITHIN฀ A฀ PARTICULAR฀ PERIOD฀ IN฀ THE฀ CONTEXT฀ OF฀ PROCEEDINGS฀ TO฀ BE฀
BROUGHT฀OR฀PENDING฀IN฀THE฀-EMBER฀3TATE฀OF฀ORIGIN�฀THE฀DATE฀TO฀BE฀TAKEN฀INTO฀
ACCOUNT฀WITH฀RESPECT฀ TO฀ THE฀APPLICANT฀SHALL฀BE฀ THAT฀lXED฀BY฀THE฀ LAW฀OF฀ THAT฀
-EMBER฀3TATE��
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3OME฀-EMBER฀3TATES฀OPPOSED฀THIS฀SOLUTION�฀AS฀THEY฀CONSIDERED฀THESE฀PROVI

SIONS฀INADEQUATE�฀IN฀PARTICULAR฀BECAUSE฀THEY฀DO฀NOT฀ENSURE฀THAT฀PROCEEDINGS฀
PENDING฀BEFORE฀THEIR฀COURTS฀WILL฀PROCEED฀NORMALLY฀WHERE฀SERVICE฀ABROAD฀IS฀TOO฀
SLOW�฀DESPITE฀THE฀ENTRY฀INTO฀FORCE฀OF฀THE฀REGULATION�

4HE฀CONVENTION฀ADOPTED฀IN฀����฀PROVIDED฀THAT฀THE฀-EMBER฀3TATES฀COULD฀SIM

PLY฀STATE฀THAT฀THEY฀WOULD฀NOT฀APPLY฀THESE฀PROVISIONS�฀4HE฀REGULATION฀IS฀MORE฀
RESTRICTIVE�฀IN฀!RTICLE฀���	�฀A฀DEROGATION฀IS฀ALLOWED฀FOR฀A฀PERIOD฀OF฀lVE฀YEARS�฀
WHICH฀MAY฀BE฀RENEWED�฀3TATES฀WISHING฀TO฀AVAIL฀THEMSELVES฀OF฀THAT฀DEROGATION฀
MUST฀CITE฀APPROPRIATE฀REASONS฀AND�฀IF฀THEY฀WANT฀A฀RENEWAL฀OF฀THE฀DEROGATION�฀
EXPLAIN฀THE฀CIRCUMSTANCES฀JUSTIFYING฀THEIR฀POSITION�

4HESE฀PROVISIONS฀CLEARLY฀LEAVE฀3TATES฀THAT฀DO฀NOT฀WISH฀TO฀APPLY฀!RTICLE฀�฀SOME฀
ROOM฀FOR฀MANOEUVRE�฀BUT�฀IN฀SO฀FAR฀AS฀THEY฀REQUIRE฀THEM฀TO฀JUSTIFY฀THEIR฀RE

FUSAL฀ TO฀ APPLY฀ RULES฀ IMPLEMENTED฀ IN฀ OTHER฀ -EMBER฀ 3TATES�฀ THEY฀ ENCOURAGE฀
THEM฀TO฀RECONSIDER฀THEIR฀POSITION�

3OME฀-EMBER฀3TATES฀DID�฀IN฀FACT�฀DECLARE฀THAT฀THEY฀WOULD฀NOT฀APPLY฀THE฀lRST฀
TWO฀PARAGRAPHS฀OF฀THE฀ARTICLE฀AND฀OTHERS฀THAT฀THEY฀WOULD฀DEROGATE฀ONLY฀FROM฀
PARAGRAPH฀��฀3OME�฀ON฀THE฀OTHER฀HAND�฀ANNOUNCED฀THAT฀THEY฀INTENDED฀TO฀APPLY฀
BOTH฀PARAGRAPHS�

#฀�฀.ON
APPEARANCE฀OF฀THE฀ADDRESSEE฀OF฀THE฀DOCUMENT

)F฀THE฀PROCEDURE฀PUT฀IN฀PLACE฀BY฀THE฀REGULATION฀PRODUCES฀THE฀EXPECTED฀RESULTS�฀
INTERNATIONAL฀SERVICE฀OF฀DOCUMENTS฀SHOULD฀BE฀CARRIED฀OUT฀SWIFTLY�

4HE฀AIM฀AS฀SET฀OUT฀IN฀!RTICLE฀���	฀IS฀FOR฀SERVICE฀TO฀BE฀EFFECTED฀WITHIN฀A฀MAXI

MUM฀OF฀ONE฀MONTH฀OF฀THE฀DATE฀OF฀RECEIPT฀OF฀THE฀ACT฀BY฀THE฀RECEIVING฀AGENCY�

(OWEVER�฀DELAYS฀MAY฀OCCUR�฀NOT฀BECAUSE฀INFORMATION฀REGARDING฀THE฀ADDRESS

EE�S฀ADDRESS฀IS฀LACKING�฀SINCE฀!RTICLE฀�฀STATES฀THAT฀THE฀REGULATION฀DOES฀NOT฀APPLY฀
IN฀SUCH฀CASES�฀BUT�฀FOR฀INSTANCE�฀BECAUSE฀THE฀ADDRESSEE฀IS฀MOMENTARILY฀ABSENT�฀
OR฀CERTAIN฀DOCUMENTS฀HAVE฀BEEN฀LOST�

4HE฀REGULATION฀THEREFORE฀CONTAINS฀PROVISIONS฀INTENDED฀TO฀PROTECT฀A฀DEFENDANT฀
UPON฀WHOM฀IT฀HAS฀NOT฀BEEN฀POSSIBLE฀TO฀SERVE฀A฀SUMMONS฀TO฀APPEAR฀IN฀COURT�฀OR฀
AGAINST฀WHOM฀A฀JUDGMENT฀HAS฀BEEN฀GIVEN฀WITHOUT฀HIS฀KNOWLEDGE�฀4HESE฀PRO

VISIONS฀WERE฀TAKEN฀FROM฀THE฀����฀(AGUE฀#ONVENTION�฀WITH฀THE฀NECESSARY฀AD

JUSTMENTS�

!RTICLE฀ ��฀ OF฀ THE฀ REGULATION฀ THEREFORE฀ PROVIDES฀ THAT฀ JUDGMENT฀ SHALL฀ NOT฀ BE฀
GIVEN฀IF฀IT฀HAS฀NOT฀BEEN฀ESTABLISHED฀THAT฀THE฀SUMMONS฀HAS฀BEEN฀SERVED฀ON฀THE฀
DEFENDANT฀ IN฀ ACCORDANCE฀ WITH฀ THE฀ LAW฀ ON฀ SERVICE฀ OF฀ DOCUMENTS฀ WITHIN฀ THE฀
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3TATE฀ADDRESSED฀OR฀USING฀ANOTHER฀METHOD฀LAID฀DOWN฀BY฀THE฀REGULATION�฀-EMBER฀
3TATES฀MAY�฀HOWEVER�฀STATE฀THAT฀THEIR฀JUDGES฀MAY฀GIVE฀JUDGMENT฀UPON฀EXPIRY฀OF฀A฀
MINIMUM฀PERIOD฀OF฀SIX฀MONTHS�฀IF฀THE฀DOCUMENT฀WAS฀TRANSMITTED฀IN฀ACCORDANCE฀
WITH฀THE฀REGULATION฀AND฀IF฀NO฀CERTIlCATE฀HAS฀BEEN฀RECEIVED฀DESPITE฀EFFORTS฀MADE฀TO฀
OBTAIN฀IT฀THROUGH฀THE฀COMPETENT฀AUTHORITIES฀OF฀THE฀3TATE฀ADDRESSED�

)N฀THIS฀CONTEXT�฀IT฀SHOULD฀BE฀POINTED฀OUT฀THAT฀THE฀RECEIVING฀AGENCY฀MUST฀IM

MEDIATELY฀INFORM฀THE฀TRANSMITTING฀AGENCY฀OF฀THE฀RECEIPT฀OF฀A฀DOCUMENT฀AND฀
THEN฀OF฀ANY฀PROBLEMS฀ARISING฀WITH฀IT�฀OR฀OF฀THE฀FACT฀THAT฀IT฀IS฀TO฀BE฀FORWARDED฀TO฀
ANOTHER฀ AGENCY�฀ AND�฀ LASTLY�฀WITHIN฀ONE฀MONTH฀ AT฀ THE฀ LATEST�฀ OF฀ ANY฀ REASONS฀
WHICH฀ PREVENTED฀ IT฀ FROM฀ EFFECTING฀ SERVICE�฀ )N฀ NO฀ CIRCUMSTANCES�฀ THEREFORE�฀
SHOULD฀A฀TRANSMITTING฀AGENCY฀BE฀ LEFT฀WITHOUT฀NEWS฀OF฀A฀DOCUMENT฀SENT฀TO฀A฀
RECEIVING฀AGENCY�฀!LSO�฀A฀TRANSMITTING฀AGENCY฀MAY฀ALWAYS฀APPROACH฀THE฀CENTRAL฀
BODY฀PROVIDED฀FOR฀IN฀!RTICLE฀�฀OF฀THE฀REGULATION�฀WHICH฀IS฀RESPONSIBLE฀FOR฀SEEK

ING฀SOLUTIONS฀TO฀ANY฀DIFlCULTIES฀WHICH฀MAY฀ARISE�฀)N฀THEORY฀THEN�฀!RTICLE฀��฀OF฀
THE฀REGULATION฀SHOULD฀BE฀FOUND฀TO฀APPLY฀ONLY฀IN฀VERY฀RARE฀CASES�

!฀LARGE฀NUMBER฀OF฀-EMBER฀3TATES฀DECLARED฀THAT฀THEIR฀JUDGES฀COULD฀GIVE฀JUDG

MENTS฀IF฀THE฀CONDITIONS฀LAID฀DOWN฀IN฀THESE฀PROVISIONS฀WERE฀MET�฀-OST฀SET฀THE฀
MAXIMUM฀PERIOD฀FOR฀A฀STAY฀OF฀PROCEEDINGS฀AT฀SIX฀MONTHS�฀SOME�฀HOWEVER�฀HAVE฀
REFUSED฀TO฀ALLOW฀THEIR฀JUDGES฀TO฀APPLY฀THESE฀PROVISIONS�

!RTICLE฀��฀ALSO฀PROVIDES฀THAT฀THE฀JUDGE฀MAY฀RELIEVE฀A฀DEFENDANT฀ACTING฀IN฀GOOD฀
FAITH�฀WHO฀HAS฀DISCLOSED฀A฀PRIMA฀FACIE฀DEFENCE฀TO฀THE฀ACTION฀ON฀THE฀MERITS�฀FROM฀
THE฀EFFECTS฀OF฀THE฀EXPIRY฀OF฀THE฀TIME฀FOR฀APPEAL฀FROM฀THE฀JUDGMENT�฀)N฀THE฀IN

TERESTS฀OF฀LEGAL฀CERTAINTY�฀IN฀ORDER฀TO฀AVOID฀JUDGMENTS฀BEING฀CHALLENGED฀BELAT

EDLY�฀THE฀REGULATION฀ALSO฀PROVIDES฀THAT฀-EMBER฀3TATES฀MAY฀DECLARE฀THE฀APPLICA

TION฀FOR฀RELIEF฀INADMISSIBLE฀AFTER฀EXPIRY฀OF฀A฀PERIOD฀OF฀NOT฀LESS฀THAN฀ONE฀YEAR฀
FOLLOWING฀THE฀DATE฀OF฀THE฀JUDGMENT�

3EVERAL฀-EMBER฀3TATES฀DECLARED฀THAT฀THIS฀PERIOD฀COULD฀NOT฀EXCEED฀ONE฀YEAR�฀
WHILE฀ANOTHER฀SET฀IT฀AT฀THREE฀YEARS�฀3OME฀3TATES฀WISHED฀TO฀LEAVE฀THEIR฀JUDGES฀TO฀
DECIDE฀HOW฀LONG฀IT฀SHOULD฀BE�

,ASTLY�฀LIKE฀THE฀����฀(AGUE฀#ONVENTION�฀THE฀REGULATION฀STATES฀THAT฀THE฀PROVI

SIONS฀ON฀RELIEF฀FROM฀THE฀EFFECTS฀OF฀EXPIRY฀OF฀THE฀TIME฀FOR฀APPEAL฀DO฀NOT฀APPLY฀IN฀
CASES฀CONCERNING฀STATUS฀OR฀CAPACITY฀OF฀PERSONS�฀)T฀DID฀NOT฀SEEM฀REASONABLE฀THAT฀
DIVORCE฀JUDGMENTS�฀WHICH฀MIGHT฀HAVE฀BEEN฀FOLLOWED฀BY฀REMARRIAGE�฀FOR฀EXAM

PLE�฀COULD฀BE฀CALLED฀INTO฀QUESTION฀BECAUSE฀OF฀THE฀FAILURE฀OF฀THE฀DEFENDANT฀TO฀
APPEAR�
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!฀�฀3PEED฀OF฀TRANSMISSION

/NE฀OF฀THE฀MAIN฀PLANKS฀OF฀THE฀NEW฀ACT฀APPEARS฀IN฀!RTICLE฀�฀OF฀THE฀REGULATION�฀

4HIS฀PROVIDES฀THAT฀EACH฀-EMBER฀3TATE฀IS฀TO฀DESIGNATE฀THE฀PUBLIC฀OFlCERS�฀AU


THORITIES฀OR฀OTHER฀PERSONS฀COMPETENT฀FOR฀THE฀RECEIPT฀OF฀JUDICIAL฀OR฀EXTRAJUDICIAL฀

DOCUMENTS฀FROM฀ANOTHER฀-EMBER฀3TATE�฀OR฀FOR฀THEIR฀TRANSMISSION�฀(OWEVER�฀

-EMBER฀3TATES฀REMAIN฀FREE฀TO฀ENTRUST฀THE฀TASKS฀OF฀THESE฀TRANSMITTING฀OR฀RECEIV


ING฀@AGENCIES�฀TO฀CENTRAL฀AUTHORITIES฀FOR฀A฀PERIOD฀OF฀lVE฀YEARS�฀WHICH฀MAY฀BE฀

RENEWED�฀3OME฀OF฀THEM฀WERE�฀IN฀FACT�฀UNABLE฀TO฀ADOPT฀THE฀NECESSARY฀MEASURES฀

FOR฀THE฀INTENDED฀DECENTRALISATION฀IMMEDIATELY�

4HE฀DECENTRALISATION฀ADVOCATED฀BY฀THIS฀ARTICLE฀IS฀ INTENDED฀TO฀AVOID฀HAVING฀A฀

SUCCESSION฀OF฀STEPS฀TO฀BE฀COMPLETED฀WITHIN฀A฀PARTICULAR฀3TATE฀FOR฀DOCUMENTS฀

COMING฀FROM฀ABROAD฀OR฀TO฀BE฀SENT฀ABROAD฀FOR฀THE฀PURPOSE฀OF฀SERVICE�

4HIS฀ IS฀ALREADY฀PROVIDED฀FOR฀UNDER฀VARIOUS฀BILATERAL฀OR฀REGIONAL฀AGREEMENTS฀BE


TWEEN฀-EMBER฀3TATES�฀AND฀CLEARLY฀ENABLES฀DOCUMENTS฀TO฀BE฀TRANSMITTED฀RAPIDLY�฀)T฀

ALSO฀ELIMINATES฀POINTLESS฀TASKS฀FOR฀THE฀AUTHORITIES�฀WHICH฀NO฀LONGER฀SCRUTINISE฀THE฀

CONTENT฀OF฀DOCUMENTS�฀IN฀THE฀PAST฀REGARDED฀AS฀A฀POSSIBLE฀THREAT฀TO฀THE฀SOVEREIGNTY฀

OF฀THE฀3TATE�฀AND฀ARE฀NOW฀REDUCED฀TO฀THE฀ROLE฀OF฀CONVEYOR฀BELT�

3EVERAL฀OTHER฀MEANS฀OF฀TRANSMITTING฀DOCUMENTS�฀TAKEN฀FROM฀THE฀����฀(AGUE฀

#ONVENTION�฀WERE฀INCLUDED�

$IRECT฀SERVICE฀BY฀POST�฀REGULARLY฀USED฀BY฀CERTAIN฀-EMBER฀3TATES�฀IS฀OBVIOUSLY฀THE฀

SWIFTEST฀AND฀SIMPLEST�฀(OWEVER�฀IT฀IS฀NOT฀RISK
FREE�฀IN฀THAT฀IT฀IS฀NOT฀CERTAIN฀THAT฀THE฀

LETTER฀SENT฀WILL฀ACTUALLY฀BE฀RECEIVED฀BY฀THE฀ADDRESSEE�฀NOR฀THAT฀ITS฀CONTENT฀WILL฀BE฀

PROPERLY฀UNDERSTOOD฀BY฀HIM�฀!RTICLE฀��฀OF฀THE฀REGULATION฀THEREFORE฀PROVIDES฀THAT฀

-EMBER฀3TATES฀MAY฀ SPECIFY฀ THE฀ CONDITIONS฀UNDER฀WHICH฀ THEY฀WILL฀ ACCEPT฀ THIS฀

METHOD฀OF฀SERVICE�฀!฀VERY฀LARGE฀MAJORITY฀OF฀THEM฀REQUIRE฀THAT฀LETTERS฀BE฀SENT฀BY฀

REGISTERED฀ POST฀ WITH฀ PROOF฀ OF฀ DELIVERY�฀ 3OME฀ ALSO฀ REQUIRE฀ DOCUMENTS฀ TO฀ BE฀

TRANSLATED�

!RTICLE฀��฀OF฀THE฀REGULATION฀ALSO฀ENABLES฀APPLICANTS฀TO฀APPROACH฀THE฀COMPETENT฀

PERSONS฀DIRECTLY฀TO฀EFFECT฀SERVICE฀OF฀FOREIGN฀DOCUMENTS�฀)N฀ACTUAL฀FACT�฀THE฀DI


RECT฀RECEIPT฀OF฀DOCUMENTS฀BY฀THE฀PERSONS฀RESPONSIBLE฀FOR฀SERVING฀THEM฀IS฀IN


COMPATIBLE฀WITH฀THE฀ORGANISATION฀AND฀INTERNAL฀PROCEDURES฀OF฀CERTAIN฀-EMBER฀

3TATES�฀AND฀THEY฀HAVE฀AVAILED฀THEMSELVES฀OF฀THE฀OPTION฀OFFERED฀BY฀THE฀REGULA


TION฀OF฀OPPOSING฀THIS฀SYSTEM�
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,ASTLY�฀THE฀POSSIBILITY฀OF฀TRANSMISSION฀OF฀DOCUMENTS฀OR฀DIRECT฀SERVICE฀BY฀DIPLO

MATIC฀OR฀CONSULAR฀AGENTS฀ALREADY฀PROVIDED฀FOR฀IN฀THE฀����฀(AGUE฀#ONVENTION�฀
SUBJECT฀ TO฀ FULlLMENT฀ OF฀ CERTAIN฀ CONDITIONS�฀ WAS฀ RETAINED�฀ (OWEVER�฀ IT฀ WILL฀
PROBABLY฀BE฀USED฀ONLY฀VERY฀RARELY�

7HEN฀WORK฀BEGAN฀ON฀THE฀DRAFTING฀OF฀THE฀CONVENTION�฀THE฀TRANSMISSION฀OF฀JUDICIAL฀
DOCUMENTS฀BY฀FAX�฀LET฀ALONE฀E
MAIL�฀WAS฀UNKNOWN฀OR฀EVEN฀PROHIBITED฀IN฀A฀LARGE฀
NUMBER฀OF฀-EMBER฀3TATES�฀(OWEVER�฀THE฀NEGOTIATORS฀HAD฀THE฀FORESIGHT฀TO฀REALISE฀
THAT฀DEVELOPMENTS฀IN฀COMMUNICATIONS฀TECHNOLOGY฀WOULD�฀SOONER฀OR฀LATER�฀AFFECT฀
THE฀LAW฀AND฀THEY฀DECIDED฀TO฀INSERT฀mEXIBLE฀PROVISIONS฀ON฀THE฀SUBJECT฀IN฀THE฀TEXT฀OF฀
THE฀FUTURE฀INSTRUMENT�฀!RTICLE฀�฀OF฀THE฀REGULATION฀THUS฀PROVIDES฀THAT฀@THE฀TRANSMIS

SION฀OF฀DOCUMENTS�฀ REQUESTS�฀CONlRMATIONS�฀ RECEIPTS�฀CERTIlCATES฀AND฀ANY฀OTHER฀
PAPERS฀BETWEEN฀TRANSMITTING฀AGENCIES฀AND฀RECEIVING฀AGENCIES฀MAY฀BE฀CARRIED฀OUT฀
BY฀ANY฀APPROPRIATE฀MEANS��฀THEREBY฀ENSURING฀THAT฀THE฀MOST฀UP
TO
DATE฀MEANS฀OF฀
COMMUNICATION฀CAN฀BE฀USED�฀AS฀WELL฀AS฀ANY฀SUBSEQUENT฀TECHNICAL฀INNOVATIONS�

!RTICLE฀���	฀ANTICIPATES฀THE฀CONSEQUENCES฀OF฀RECOURSE฀TO฀MODERN฀METHODS฀OF฀
COMMUNICATION�฀AS฀ IT฀NO฀ LONGER฀ REQUIRES฀DOCUMENTS฀ TO฀BE฀ TRANSMITTED฀ IN฀
DUPLICATE�฀BUT฀MERELY฀MAKES฀IT฀OPTIONAL฀FOR฀THE฀TRANSMITTING฀AGENCY�

.ONE฀OF฀ THE฀REGULATION�S฀PROVISIONS฀SETS฀ THE฀RECEIVING฀AGENCIES฀A฀MANDATORY฀
DEADLINE฀ FOR฀ COMPLETING฀ THE฀ SERVICE฀OF฀DOCUMENTS฀ EMANATING฀ FROM฀ANOTHER฀
-EMBER฀3TATE�฀4HE฀NEGOTIATORS฀FELT฀THAT฀SERVICE฀WAS฀SUBJECT฀TO฀TOO฀MANY฀UN

CERTAINTIES฀FOR฀IT฀TO฀BE฀POSSIBLE฀TO฀LAY฀DOWN฀MANDATORY฀RULES฀IN฀THAT฀RESPECT�฀
THE฀ADDRESSEE฀MAY฀HAVE฀CHANGED฀ADDRESS฀AT฀THE฀TIME฀SERVICE฀IS฀ATTEMPTED�฀HAVE฀
GONE฀AWAY฀FOR฀A฀FAIRLY฀LONG฀PERIOD฀OR฀EVEN฀HAVE฀TRIED฀TO฀AVOID฀BEING฀CONTACTED฀
IN฀ORDER฀TO฀EVADE฀THE฀PROCEEDINGS฀AGAINST฀HIM�

2ECEIVING฀AGENCIES฀ARE�฀HOWEVER�฀ADVISED฀TO฀ACT฀SWIFTLY฀IN฀SEVERAL฀OF฀THE฀REGULA

TION�S฀PROVISIONS�฀5NDER฀!RTICLE฀��฀THEY฀HAVE฀TO฀SEND฀THE฀TRANSMITTING฀AGENCIES฀
AN฀ ACKNOWLEDGEMENT฀OF฀ RECEIPT฀ @AS฀ SOON฀ AS฀POSSIBLE฀ AND฀ IN฀ ANY฀ EVENT฀WITHIN฀
SEVEN฀DAYS��฀CONTACT฀THEM฀IF฀PROBLEMS฀ARISE฀@BY฀THE฀SWIFTEST฀POSSIBLE฀MEANS��฀RE

TURN฀THE฀DOCUMENTS฀TRANSMITTED฀@ON฀RECEIPT�฀IF฀SERVICE฀IS฀NOT฀FEASIBLE�฀OR฀FORWARD฀
THEM฀TO฀THE฀RECEIVING฀AGENCY฀HAVING฀TERRITORIAL฀JURISDICTION�฀IF฀THEY฀HAVE฀BEEN฀
MISDIRECTED�฀RATHER฀THAN฀RETURNING฀THEM฀TO฀THE฀TRANSMITTING฀AGENCY�

!RTICLE฀�฀STIPULATES฀THAT฀@;A=LL฀STEPS฀REQUIRED฀FOR฀SERVICE฀OF฀THE฀DOCUMENT฀SHALL฀
BE฀EFFECTED฀AS฀SOON฀AS฀POSSIBLE�฀AND฀THAT฀@IF฀IT฀HAS฀NOT฀BEEN฀POSSIBLE฀TO฀EFFECT฀
SERVICE฀WITHIN฀ONE฀MONTH฀OF฀ RECEIPT�฀ THE฀ RECEIVING฀ AGENCY฀ SHALL฀ INFORM฀ THE฀
TRANSMITTING฀AGENCY฀BY฀MEANS฀OF฀THE฀CERTIlCATE�฀ANNEXED฀TO฀THE฀REGULATION�
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4HESE฀ RECOMMENDATIONS฀ SERVE฀ TO฀ DRAW฀ THE฀ RECEIVING฀ AGENCIES�฀ ATTENTION฀ TO฀
THEIR฀RESPONSIBILITIES�฀)F฀THEY฀ARE฀NOT฀FOLLOWED�฀TRANSMITTING฀AGENCIES฀MAY฀BE฀
JUSTIlED฀IN฀REQUESTING฀CLARIlCATION�

"฀�฀0RACTICAL฀OPERATION

!฀MANDATORY฀ FORM฀IS฀ANNEXED฀TO฀ THE฀REGULATION�฀AS฀ IN฀ THE฀CASE฀OF฀ THE฀����฀
(AGUE฀#ONVENTION�4HIS฀ FORM�฀HOWEVER�฀ CONTAINS฀A฀NUMBER฀OF฀ORIGINAL฀ FEA

TURES�฀&IRST฀OF฀ALL�฀IT฀INCLUDES฀SEVERAL฀SECTIONS฀DESIGNED฀TO฀FACILITATE฀THE฀TRANS

MISSION฀OF฀ALL฀NECESSARY฀INFORMATION฀BETWEEN฀TRANSMITTING฀AGENCIES฀AND฀RE

CEIVING฀AGENCIES�฀WHATEVER฀OPERATION฀THEY฀ARE฀PERFORMING�

4HE฀lRST฀SECTION฀COVERS�฀OF฀COURSE�฀THE฀REQUEST฀FOR฀SERVICE฀OF฀DOCUMENTS฀AND฀
PROVIDES฀ALL฀THE฀NECESSARY฀INFORMATION฀REGARDING฀THE฀AGENCIES฀CONCERNED�฀THE฀
APPLICANT�฀THE฀ADDRESSEE�฀THE฀REQUESTED฀METHOD฀OF฀SERVICE฀AND฀THE฀DOCUMENT฀
ITSELF�

4HEN฀COME฀FORMS฀FOR฀ACKNOWLEDGEMENT฀OF฀RECEIPT�฀NOTICE฀OF฀RETURN฀OF฀REQUEST฀
WHERE฀SERVICE฀HAS฀PROVED฀IMPOSSIBLE�฀NOTICE฀OF฀RETRANSMISSION฀OF฀REQUEST฀IN฀THE฀
EVENT฀OF฀ AN฀ERROR฀OVER฀ THE฀ TERRITORIAL฀ JURISDICTION฀OF฀ THE฀ RECEIVING฀AGENCY฀ TO฀
WHICH฀THE฀DOCUMENT฀WAS฀ADDRESSED�฀NOTICE฀OF฀RECEIPT฀BY฀THE฀AGENCY฀HAVING฀
TERRITORIAL฀JURISDICTION�฀AND�฀lNALLY�฀A฀FORM฀FOR฀CERTIFYING฀THE฀SERVICE฀OR฀NON

SERVICE฀OF฀DOCUMENTS�

&URTHERMORE�฀!RTICLE฀���	฀OF฀THE฀REGULATION฀STIPULATES฀THAT฀EACH฀-EMBER฀3TATE฀
MUST฀ INDICATE฀ THE฀ LANGUAGES฀ THAT฀MAY฀BE฀USED฀ FOR฀ COMPLETION฀OF฀ THE฀ FORM�฀
%VEN฀IF฀THEY฀HAVE฀SEVERAL฀OFlCIAL฀LANGUAGES�฀-EMBER฀3TATES฀MUST฀SELECT฀AT฀LEAST฀
ONE฀FOREIGN฀LANGUAGE�

)N฀ADDITION�฀THE฀VARIOUS฀ITEMS฀OF฀INFORMATION฀REQUIRED�฀TOGETHER�฀WHERE฀APPRO

PRIATE�฀WITH฀ALL฀THE฀POSSIBLE฀OPTIONS�฀ARE฀SET฀OUT฀IN฀THE฀FORM฀AND฀NUMBERED฀SO฀
THAT฀EVEN฀ IF฀ THEY฀DO฀NOT฀UNDERSTAND฀A฀ FOREIGN฀ LANGUAGE฀THE฀TRANSMITTING฀OR฀
RECEIVING฀AGENCIES฀CAN฀IN฀PRINCIPLE฀COMPREHEND฀VIRTUALLY฀ALL฀THE฀INFORMATION฀
MADE฀AVAILABLE฀TO฀THEM�

&INALLY�฀!RTICLES฀��฀AND฀��฀OF฀THE฀REGULATION฀STIPULATE฀INTER฀ALIA฀THAT฀THE฀%URO

PEAN฀#OMMISSION�฀ASSISTED฀BY฀A฀COMMITTEE�฀SHALL฀UPDATE฀THE฀FORM฀OR฀MAKE฀
ANY฀TECHNICAL฀AMENDMENTS฀NECESSARY�

4O฀FACILITATE฀COMMUNICATION฀BETWEEN฀TRANSMITTING฀AND฀RECEIVING฀AGENCIES�฀THE฀
#OMMISSION฀IS฀ALSO฀REQUIRED�฀UNDER฀THE฀SAME฀CONDITIONS�฀TO฀DRAW฀UP฀A฀@GLOS

SARY฀IN฀THE฀OFlCIAL฀LANGUAGES฀OF฀THE฀%UROPEAN฀5NION฀OF฀DOCUMENTS฀WHICH฀MAY฀
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BE฀SERVED�฀UNDER฀THE฀REGULATION�฀ALONG฀WITH฀A฀MANUAL฀��	฀CONTAINING฀THE฀INFOR

MATION฀WHICH฀MUST฀BE฀PROVIDED฀BY฀-EMBER฀3TATES฀REGARDING฀THEIR฀RECEIVING฀
AGENCIES�฀THE฀MEANS฀OF฀RECEIPT฀AT฀THEIR฀DISPOSAL฀AND฀THE฀LANGUAGES฀WHICH฀MAY฀
BE฀USED฀TO฀COMPLETE฀THE฀FORMS฀ADDRESSED฀TO฀THEM�

4HE฀GLOSSARY฀AND฀MANUAL฀DRAWN฀UP฀MAY฀BE฀CONSULTED฀AT฀ THE฀ FOLLOWING฀AD

DRESS�

HTTP���EUROPA�EU�INT�COMM�JUSTICE?HOME�FSJ�CIVIL�DOCUMENTS�
FSJ?CIVIL?����?EN�HTM�VERSION���FR�

)N฀ ADDITION฀ TO฀ UPDATES฀ OF฀ THE฀ PRACTICAL฀ ASPECTS฀ OF฀ OPERATING฀ THE฀ DOCUMENT฀
TRANSMISSION฀ SYSTEM�฀ THE฀ REGULATION฀ PROVIDES฀ FOR฀ ITS฀ IMPLEMENTATION฀ TO฀ BE฀
MONITORED�฀WITH฀PARTICULAR฀REFERENCE฀TO฀CERTAIN฀PROVISIONS฀ADOPTED฀FOR฀A฀SPE

CIlC฀PERIOD�

5NDER฀!RTICLE฀���฀STARTING฀ON฀�฀*UNE฀�����฀AND฀EVERY฀lVE฀YEARS฀THEREAFTER�฀THE฀
#OMMISSION฀MUST฀PRESENT฀TO฀THE฀%UROPEAN฀0ARLIAMENT�฀THE฀#OUNCIL฀AND฀THE฀
%UROPEAN฀ %CONOMIC฀ AND฀ 3OCIAL฀ #OMMITTEE฀ A฀ REPORT฀ ON฀ APPLICATION฀ OF฀ THE฀
REGULATION�

4HE฀#OMMISSION฀MAY฀ALSO฀MAKE฀PROPOSALS฀FOR฀ADAPTATION฀OF฀THE฀REGULATION�

!S฀ALREADY฀STATED�฀ SPECIAL฀ATTENTION฀MUST฀BE฀PAID฀TO฀ THE฀EFFECTIVENESS฀OF฀ THE฀
TRANSMITTING฀AGENCIES฀DESIGNATED฀BY฀THE฀-EMBER฀3TATES฀AND฀TO฀THE฀RULES฀RELAT

ING฀TO฀DATES฀OF฀SERVICE�฀4HE฀#OMMISSION�S฀lNDINGS฀MAY฀LEAD฀IT฀TO฀PROPOSE฀AP

PLICATION฀OF฀THE฀GENERAL฀SYSTEM฀TO฀ALL฀-EMBER฀3TATES�฀INCLUDING฀THOSE฀WHICH฀
PREFERRED฀TO฀WAIVE฀APPLICATION฀OF฀THOSE฀PROVISIONS�

4O฀ ENSURE฀ THAT฀ IT฀HAS฀ THE฀ INFORMATION฀ IT฀NEEDS�฀ THE฀#OMMISSION฀HAS฀HAD฀ A฀
STUDY฀MADE฀OF฀THE฀NUMBER฀OF฀DOSSIERS฀HANDLED฀BY฀-EMBER฀3TATES฀AND฀THE฀OP

ERATION฀OF฀THE฀SYSTEM�

)T฀SHOULD฀THUS฀BE฀IN฀A฀POSITION฀TO฀PRESENT฀A฀FULL฀REPORT฀AND฀MAKE฀INFORMED฀PRO

POSALS฀IF฀NEED฀BE�

��	฀ /*฀,฀���฀�����������฀P�฀��
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'IVEN฀THE฀REGULATION�S฀RELATIVELY฀RECENT฀ENTRY฀INTO฀FORCE�฀IT฀IS฀IMPOSSIBLE฀AT฀THIS฀
STAGE฀TO฀ASSESS฀ITS฀REAL฀IMPACT�

4HE฀SUBJECT฀WAS฀RAISED฀AT฀THE฀lRST฀MEETING฀OF฀@CONTACT฀POINTS�฀OF฀THE฀%UROPEAN฀
*UDICIAL฀.ETWORK฀ IN฀CIVIL฀AND฀COMMERCIAL฀MATTERS฀ ��	�฀HELD฀ON฀��฀&EBRUARY฀
�����฀AND฀SOME฀SPEAKERS฀MENTIONED฀A฀FEW฀PROBLEMS�฀MAINLY฀TEETHING฀TROUBLES฀
WHICH฀SHOULD฀GRADUALLY฀DISAPPEAR�฀4HE฀%UROPEAN฀#OMMISSION฀ALSO฀ORGANISED฀
A฀PUBLIC฀HEARING฀ON฀THE฀OPERATION฀OF฀THE฀SYSTEM฀ON฀��฀*ULY฀�����฀DURING฀WHICH฀
SIMILAR฀COMMENTS฀WERE฀MADE�

4HE฀REPORT฀CURRENTLY฀BEING฀PREPARED฀BY฀THE฀%UROPEAN฀#OMMISSION฀SHOULD�฀OF฀
COURSE�฀HELP฀TO฀HIGHLIGHT฀ANY฀MALFUNCTIONS฀OR฀IMPERFECTIONS฀IN฀THE฀SYSTEM฀AND฀
WORK฀OUT฀WAYS฀OF฀REMEDYING฀THEM�

#LEARLY�฀HOWEVER�฀THE฀INTRODUCTION฀OF฀A฀GENUINELY฀EFFECTIVE฀SYSTEM฀FOR฀TRANS

MITTING฀ DOCUMENTS฀ IN฀ OVER฀ ��฀ -EMBER฀ 3TATES฀ WHOSE฀ METHODS฀ OF฀ SERVING฀
DOCUMENTS฀VARY฀CONSIDERABLY฀AND฀WHOSE฀RULES฀OF฀PROCEDURE฀ARE฀VERY฀DIVERSE฀
REPRESENTS฀A฀REAL฀CHALLENGE�

)T฀IS฀OBVIOUSLY฀ESSENTIAL฀TO฀IMPROVE฀TECHNOLOGY฀AND฀TO฀SIMPLIFY฀STRUCTURES�฀"UT฀
THERE฀HAVE฀ALSO฀BEEN฀CALLS฀FOR฀PROCEDURES฀FOR฀THE฀SERVICE฀OF฀DOCUMENTS฀IN฀THE฀
-EMBER฀3TATES฀TO฀BE฀HARMONISED�฀4HE฀lRST฀฀STEP฀HAS฀ALREADY฀BEEN฀TAKEN฀WITH฀
#OUNCIL฀2EGULATION฀�%#	฀.O฀���������฀OF฀��฀-AY฀����฀ON฀JURISDICTION฀AND฀
THE฀RECOGNITION฀AND฀ENFORCEMENT฀OF฀JUDGMENTS฀IN฀MATRIMONIAL฀MATTERS฀AND฀IN฀
MATTERS฀ OF฀ PARENTAL฀ RESPONSIBILITY฀ FOR฀ CHILDREN฀ OF฀ BOTH฀ SPOUSES฀ � �	�฀ !RTICLE฀
����	฀OF฀WHICH฀BRINGS฀CONSISTENCY฀TO฀THE฀DIFFERENT฀SYSTEMS฀IN฀PLACE฀IN฀TERMS฀OF฀
THE฀DATE฀ON฀WHICH฀A฀COURT฀IS฀DEEMED฀TO฀HAVE฀BEEN฀SEISED�

!RTICLE฀��฀OF฀THE฀4REATY฀ESTABLISHING฀THE฀%UROPEAN฀#OMMUNITY฀MOREOVER฀PRO

POSES฀NOT฀ONLY฀IMPROVING฀AND฀SIMPLIFYING฀THE฀SYSTEM฀FOR฀CROSS
BORDER฀SERVICE฀
OF฀JUDICIAL฀AND฀EXTRAJUDICIAL฀DOCUMENTS฀BUT฀ALSO฀ELIMINATING฀@OBSTACLES฀TO฀THE฀
GOOD฀FUNCTIONING฀OF฀CIVIL฀PROCEEDINGS�฀IF฀NECESSARY฀BY฀PROMOTING฀THE฀COMPAT

IBILITY฀OF฀THE฀RULES฀ON฀CIVIL฀PROCEDURE฀APPLICABLE฀IN฀THE฀-EMBER฀3TATES��

4O฀THAT฀END�฀THE฀PROGRAMME฀OF฀MEASURES฀ON฀MUTUAL฀RECOGNITION฀� �	฀STIPULATES฀
THAT฀ @IN฀ORDER฀ TO฀ INCREASE฀ THE฀CERTAINTY�฀EFlCIENCY฀AND฀RAPIDITY฀OF฀ SERVICE฀OF฀
LEGAL฀DOCUMENTS�฀WHICH฀IS฀CLEARLY฀ONE฀OF฀THE฀FOUNDATIONS฀OF฀MUTUAL฀TRUST฀BE

TWEEN฀NATIONAL฀LEGAL฀SYSTEMS�฀CONSIDERATION฀WILL฀BE฀GIVEN฀TO฀HARMONISING฀THE฀
APPLICABLE฀RULES฀OR฀SETTING฀MINIMUM฀STANDARDS��

4HIS฀IS�฀WITHOUT฀QUESTION�฀A฀HUGE฀TASK฀FOR฀THE฀#OMMUNITY฀LEGISLATOR�

��	฀ #OUNCIL฀$ECISION฀���������
%#฀OF฀��฀-AY฀����฀ESTABLISHING฀A฀
%UROPEAN฀*UDICIAL฀.ETWORK฀IN฀CIVIL฀
AND฀COMMERCIAL฀MATTERS฀�/*฀,฀
����฀����������฀P�฀��	�
� 	฀ /*฀,฀����฀����������฀P�฀���
� 	฀ $RAFT฀PROGRAMME฀OF฀MEASURES฀
FOR฀IMPLEMENTATION฀OF฀THE฀PRINCIPLE฀
OF฀MUTUAL฀RECOGNITION฀OF฀DECISIONS฀
IN฀CIVIL฀AND฀COMMERCIAL฀MATTERS฀
�/*฀#฀���฀����������฀P�฀�	�
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����฀ /BJECTIVE฀OF฀THE฀REGULATION

#OUNCIL฀2EGULATION฀�%#	฀.O฀���������฀OF฀��฀-AY฀����฀ON฀COOPERATION฀
BETWEEN฀ THE฀ COURTS฀ OF฀ THE฀ -EMBER฀ 3TATES฀ IN฀ THE฀ TAKING฀ OF฀ EVIDENCE฀ IN฀
CIVIL฀OR฀COMMERCIAL฀MATTERS฀� �	฀IS฀BASED฀ON฀AN฀INITIATIVE฀BY฀THE฀&EDERAL฀2E

PUBLIC฀OF฀'ERMANY฀� � 	�฀4HAT฀INITIATIVE฀WAS฀ORIGINALLY฀SIMPLY฀AN฀ATTEMPT฀TO฀
MODERNISE฀THE฀PROVISIONS฀OF฀THE฀(AGUE฀#ONVENTION฀OF฀��฀-ARCH฀����฀ON฀
THE฀4AKING฀OF฀%VIDENCE฀!BROAD฀ IN฀#IVIL฀ OR฀#OMMERCIAL฀-ATTERS฀ � � 	�฀ )N฀
PARTICULAR�฀ IT฀WAS฀PLANNED฀TO฀ INTRODUCE฀STANDARD฀ FORMS฀AND฀CONSIDERABLY฀
FACILITATE฀DIRECT฀BUSINESS฀BETWEEN฀COURTS�฀4HIS฀WAS฀DESIGNED฀TO฀AVOID฀THE฀
DELAYS฀ WHICH฀ OFTEN฀ RESULT฀ FROM฀ INVOLVEMENT฀ OF฀ CENTRAL฀ TRANSMITTING฀ AND฀
RECEIVING฀BODIES�฀)T฀WAS�฀HOWEVER�฀OTHERWISE฀INTENDED฀TO฀RETAIN฀THE฀TRADI

TIONAL฀APPROACH฀TO฀THE฀TAKING฀OF฀EVIDENCE฀IN฀MUTUAL฀LEGAL฀ASSISTANCE�฀4HE฀
TAKING฀OF฀EVIDENCE฀WAS฀TO฀HAVE฀BEEN฀PERFORMED฀AT฀THE฀REQUEST฀OF฀THE฀COURT฀
FOR฀ WHOSE฀ PROCEEDINGS฀ THE฀ TAKING฀ OF฀ EVIDENCE฀ IS฀ REQUIRED฀ �REQUESTING฀
COURT	฀BY฀ A฀ COURT฀OF฀ THE฀3TATE฀ IN฀WHICH฀ THE฀ EVIDENCE฀ IS฀ TO฀BE฀ TAKEN฀ �RE 

QUESTED฀COURT	�฀4HE฀REQUESTED฀COURT฀WOULD�฀IN฀PRINCIPLE�฀HAVE฀HAD฀TO฀APPLY฀
ITS฀OWN฀PROCEDURAL฀LAW�฀4HE฀REQUESTING฀COURT฀WOULD�฀HOWEVER�฀HAVE฀BEEN฀
ENTITLED฀TO฀BE฀PRESENT฀THROUGH฀REPRESENTATIVES฀AT฀THE฀TAKING฀OF฀EVIDENCE฀BUT฀
THERE฀WAS฀NO฀PROVISION฀FOR฀THAT฀COURT฀ITSELF฀TO฀TAKE฀EVIDENCE฀ABROAD�

)N฀THE฀lNAL฀VERSION฀OF฀THE฀REGULATION�฀THIS฀TRADITIONAL฀APPROACH฀IS฀RETAINED฀AS฀
ONE฀OF฀THE฀POSSIBILITIES฀�!RTICLES฀�฀TO฀��	�฀4HE฀COURTS฀OF฀THE฀-EMBER฀3TATES฀� �	฀
ARE�฀HOWEVER�฀IN฀ADDITION฀GIVEN฀THE฀POSSIBILITY�฀IN฀ACCORDANCE฀WITH฀THEIR฀OWN฀
PROCEDURAL฀LAW�฀OF฀ALSO฀DIRECTLY฀TAKING฀EVIDENCE฀IN฀ANOTHER฀-EMBER฀3TATE฀�!R

TICLE฀��	�฀4HIS฀ IS฀NOT฀JUST฀A฀SIMPLIlCATION฀OF฀THE฀TRADITIONAL฀FORMS฀OF฀TAKING฀
EVIDENCE�฀BUT฀CONSTITUTES฀THE฀CRUCIAL฀IMPROVEMENT฀BROUGHT฀ABOUT฀BY฀THE฀REGU

LATION฀IN฀COMPARISON฀WITH฀THE฀LEGAL฀PROVISIONS฀HITHERTO฀APPLICABLE฀UNDER฀INTER

NATIONAL฀TREATIES�฀3UCH฀DIRECT฀TAKING฀OF฀EVIDENCE฀ABROAD฀HAD฀HITHERTO฀USUALLY฀
COME฀TO฀NOTHING฀BECAUSE฀OF฀SOVEREIGNTY฀RESERVATIONS฀ON฀THE฀PART฀OF฀THE฀3TATES฀
CONCERNED�

��	฀ /*฀,฀����฀����������฀P�฀��฀
!RTICLES฀REFERRED฀TO฀WITHOUT฀ANY฀

FURTHER฀INDICATION฀OF฀THE฀LEGAL฀
SOURCE฀FROM฀THIS฀REGULATION�

��	฀ /*฀#฀����฀����������฀P�฀��
��	฀ 4HIS฀CONVENTION฀APPLIES฀TO฀ALL฀

-EMBER฀3TATES฀WITH฀THE฀EXCEPTION฀
OF฀!USTRIA�฀"ELGIUM�฀'REECE฀AND฀

)RELAND�
��	฀ /WING฀TO฀ITS฀SPECIAL฀

INSTITUTIONAL฀STATUS฀IN฀THE฀SPHERE฀OF฀
COOPERATION฀IN฀CIVIL฀MATTERS�฀

$ENMARK฀IS฀NOT฀REGARDED฀AS฀A฀
-EMBER฀3TATE฀FOR฀THE฀PURPOSES฀OF฀

THE฀REGULATION฀�!RTICLE฀���		�฀
!S฀REGARDS฀$ENMARK�฀THEREFORE�฀THE฀

EXISTING฀INTERNATIONAL฀TREATIES฀WILL฀
CONTINUE฀TO฀APPLY฀FOR฀THE฀TIME฀

BEING�
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����฀ 'ENERAL฀PROVISIONS

!CCORDING฀TO฀!RTICLE฀���	฀OF฀THE฀REGULATION�฀IT฀SHALL฀APPLY฀IN฀CIVIL฀OR฀COMMER

CIAL฀MATTERS�฀4HIS฀POSITION฀IS฀NOT฀CLARIlED฀FURTHER�฀INTERPRETATION฀IS฀TO฀DEPEND฀
ON฀THE฀CASE
LAW฀OF฀THE฀#OURT฀OF฀*USTICE฀OF฀THE฀%UROPEAN฀#OMMUNITIES฀RELATING฀
TO฀!RTICLE฀���	฀OF฀THE฀"RUSSELS฀#ONVENTION฀��	�฀4HAT฀CASE
LAW฀DOES฀NOT฀ALLOW฀
ANY฀REVERTING฀TO฀THE฀SUBSTANTIVE฀OR฀FORMAL฀LAW฀APPLICABLE�฀THE฀CONCEPT฀SHOULD฀
RATHER฀BE฀INTERPRETED฀INDEPENDENTLY฀� �	�฀4HE฀SCOPE฀OF฀THE฀REGULATION฀IS�฀IT฀IS฀
TRUE�฀NOT฀ENTIRELY฀THE฀SAME฀AS฀THAT฀OF฀THE฀"RUSSELS฀#ONVENTION฀OR฀2EGULATION฀
�%#	฀.O฀�������฀�"RUSSELS฀)฀2EGULATION	฀WHICH฀REPLACES฀IT฀� �	�฀BUT�฀PROVIDED฀
A฀CIVIL฀OR฀COMMERCIAL฀MATTER฀ IS฀ INVOLVED�฀ALSO฀COVERS฀ SUBJECTS฀WHICH฀ARE฀EX

CLUDED฀FROM฀THE฀"RUSSELS฀#ONVENTION฀AND฀"RUSSELS฀2EGULATION฀BY฀!RTICLE฀���	฀
THEREOF�

3INCE฀THE฀REGULATION฀MAKES฀NO฀DISTINCTION฀BETWEEN฀INDIVIDUAL฀TYPES฀OF฀PRO

CEEDINGS�฀IT฀IS฀TO฀BE฀APPLIED฀NOT฀ONLY฀IN฀CONTESTED฀CIVIL฀PROCEEDINGS฀BUT฀ALSO฀IN฀
ALL฀OTHER฀CIVIL฀COURT฀PROCEEDINGS�฀FOR฀EXAMPLE฀VOLUNTARY฀JURISDICTION฀�UNCON

TESTED฀PROCEEDINGS	฀AND฀INSOLVENCY฀PROCEEDINGS�

!CCORDING฀TO฀!RTICLE฀���	฀OF฀THE฀REGULATION�฀ITS฀RULES฀ONLY฀COME฀INTO฀PLAY฀WHERE฀
THE฀COURT฀�OF฀A฀-EMBER฀3TATE	�฀IN฀ACCORDANCE฀WITH฀THE฀PROVISIONS฀OF฀THE฀LAW฀OF฀
THAT฀3TATE�฀REQUESTS฀THE฀TAKING฀OF฀EVIDENCE฀IN฀MUTUAL฀ LEGAL฀ASSISTANCE฀OR฀THE฀
TAKING฀OF฀EVIDENCE฀DIRECTLY�฀2EQUESTS฀BY฀PARTIES�฀ARBITRATION฀TRIBUNALS฀OR฀AU

THORITIES฀WHICH฀ARE฀NOT฀COURTS฀ARE฀THEREFORE฀RULED฀OUT�฀4HIS฀PROVISION฀FURTHER฀
MAKES฀IT฀CLEAR฀THAT฀THE฀REGULATION฀MAY฀NOT฀BE฀USED฀TO฀INTERFERE฀WITH฀THE฀NA

TIONAL฀PROCEDURAL฀LAW฀OF฀THE฀3TATE฀OF฀THE฀REQUESTING฀COURT�฀4HAT฀IS฀THE฀ONLY฀LAW฀
WHICH฀CAN฀GOVERN฀A฀DECISION฀AS฀TO฀WHETHER฀OR฀NOT฀A฀PARTICULAR฀REQUEST฀SHOULD฀
BE฀MADE�฀)T฀MUST฀NOT฀BE฀CONCLUDED฀FROM฀THE฀REGULATION฀THAT฀THE฀COURTS฀OF฀ALL฀
-EMBER฀3TATES฀WOULD฀HENCEFORTH฀BE฀ENTITLED฀IRRESPECTIVE฀OF฀THEIR฀OWN฀PROCE

DURAL฀LAW฀TO฀TAKE฀EVIDENCE฀DIRECTLY฀ABROAD฀�!RTICLE฀��	฀OR฀TO฀PARTICIPATE฀IN฀THE฀
TRADITIONAL฀TAKING฀OF฀EVIDENCE฀ABROAD฀�!RTICLE฀��	�฀3UCH฀DECISIONS฀WILL฀CON

TINUE฀TO฀BE฀GOVERNED฀lRST฀BY฀THE฀LAW฀OF฀THE฀REQUESTING฀COURT�฀4HE฀REGULATION฀
CONCERNS฀ONLY฀THE฀SUBSEQUENT฀PROCEDURE�฀I�E�฀THE฀TRANSMISSION฀AND฀EXECUTION฀
OF฀THE฀REQUEST�

!CCORDING฀TO฀!RTICLE฀���	�฀A฀REQUEST฀IS฀INADMISSIBLE฀IF฀THE฀EVIDENCE฀IS฀NOT฀IN

TENDED฀ FOR฀ USE฀ IN฀ JUDICIAL฀ PROCEEDINGS�฀ COMMENCED฀ OR฀ CONTEMPLATED�฀ 4HAT฀
PROVISION฀IS฀WORDED฀SOMEWHAT฀MISLEADINGLY�฀!฀COURT฀REQUEST฀�฀WHICH฀IS฀THE฀
ONLY฀KIND฀COVERED฀BY฀THE฀REGULATION฀�฀PRESUPPOSES฀IN฀EVERY฀CASE฀THAT฀JUDICIAL฀
PROCEEDINGS฀�IN฀THE฀BROADER฀SENSE	฀HAVE฀ALREADY฀BEEN฀COMMENCED�฀!RTICLE฀���	฀
MAKES฀A฀DIFFERENT฀POINT�฀IT฀IS฀NOT฀NECESSARY฀FOR฀PROCEEDINGS฀TO฀HAVE฀BEEN฀COM

MENCED฀YET฀IN฀THE฀MATTER฀�E�G�฀CIVIL฀PROCEEDINGS	�฀BUT฀IT฀IS฀SUFlCIENT฀THAT฀THERE฀
SHOULD฀BE�฀FOR฀EXAMPLE�฀EVIDENCE
TAKING฀BY฀THE฀COURT฀FOR฀PROCEEDINGS฀IN฀THE฀

��	฀ ,AST฀CONSOLIDATED฀VERSION฀
�/*฀#฀���฀����������฀P�฀�	�
��	฀ 3EE฀#ASE฀�����฀,45฀V฀
%UROCONTROL฀;����=฀%#2฀�����฀
#ASE฀������฀.ETHERLANDS฀V฀2ÓFFER฀
;����=฀%#2฀�����฀AND฀#ASE฀#

������฀3ONNTAG฀V฀7AIDMANN฀
;����=฀%#2฀)
�����
��	฀ /*฀,฀���฀����������฀P�฀��
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MATTER฀THAT฀ARE฀STILL฀ONLY฀BEING฀CONTEMPLATED�฀2EQUESTS฀PURSUANT฀TO฀THE฀REGU

LATION฀COULD฀THEREFORE฀ALSO฀BE฀MADE฀IN฀THE฀COURSE฀OF฀SUCH฀EVIDENCE
TAKING�฀!฀
REQUEST฀WOULD฀ONLY฀BE฀INADMISSIBLE฀IF฀IT฀WERE฀NOT฀FOR฀THE฀PURPOSE฀OF฀OBTAINING฀
EVIDENCE฀FOR฀PROCEEDINGS฀�WHICH฀HAVE฀BEEN฀COMMENCED฀OR฀ARE฀STILL฀BEING฀CON

TEMPLATED	฀ON฀THE฀SUBSTANCE฀OF฀THE฀MATTER�

!RTICLE฀�฀CONTAINS฀A฀KEY฀ELEMENT฀FOR฀SPEEDING฀UP฀THE฀TRADITIONAL฀APPROACH฀TO฀
EVIDENCE
TAKING�฀0URSUANT฀TO฀THAT฀ARTICLE�฀REQUESTS฀ARE฀TO฀BE฀TRANSMITTED฀NOT฀
VIA฀CENTRAL฀BODIES฀BUT฀DIRECTLY฀FROM฀COURT฀TO฀COURT�฀4HE฀COURTS฀RESPONSIBLE฀FOR฀
THE฀PERFORMANCE฀OF฀THE฀TAKING฀OF฀EVIDENCE฀ARE฀TO฀BE฀MADE฀KNOWN฀BY฀THE฀-EM

BER฀ 3TATES�฀ INDICATING฀ THEIR฀ RESPECTIVE฀ TERRITORIAL฀ JURISDICTION฀ �!RTICLE฀ ���		�฀
AND฀TO฀BE฀LISTED฀BY฀THE฀#OMMISSION฀IN฀A฀MANUAL฀�!RTICLE฀��	�

)T฀IS฀CLEAR฀FROM฀THE฀WORDING฀OF฀!RTICLE฀�฀THAT฀IT฀IS฀TO฀BE฀APPLIED฀ONLY฀TO฀TRADI

TIONAL฀MUTUAL฀ASSISTANCE฀REQUESTS�฀4HE฀PROVISION฀WILL�฀HOWEVER�฀ALSO฀HAVE฀TO฀BE฀
USED฀WHEN฀IT฀PROVES฀NECESSARY฀IN฀THE฀DIRECT฀TAKING฀OF฀EVIDENCE฀ABROAD฀TO฀CON

TACT฀A฀COURT฀ASSIGNED฀BY฀THE฀COMPETENT฀AUTHORITY฀OF฀THE฀REQUESTED฀3TATE฀�!RTI

CLE฀����	�฀SECOND฀SUBPARAGRAPH	�

4HE฀CENTRAL฀BODIES฀TO฀BE฀DESIGNATED฀PURSUANT฀TO฀!RTICLE฀���	฀��	฀HAVE฀ONLY฀LIMITED฀
FUNCTIONS�฀4HEIR฀PRIMARY฀FUNCTION฀IS฀TO฀SUPPLY฀INFORMATION฀TO฀THE฀COURTS฀AND฀SEEK฀
SOLUTIONS฀TO฀ANY฀DIFlCULTIES฀WHICH฀MAY฀ARISE฀IN฀RESPECT฀OF฀A฀REQUEST�฀/NLY฀IN฀EXCEP

TIONAL฀CASES฀DO฀THEY฀HAVE฀TO฀FORWARD฀A฀REQUEST�฀FOR฀EXAMPLE฀WHEN฀NO฀COMPETENT฀
COURT฀CAN฀BE฀FOUND฀IN฀THE฀#OMMISSION�S฀MANUAL�฀)N฀ADDITION�฀CENTRAL฀BODIES฀MAY฀
ALSO฀BE฀DESIGNATED฀BY฀THE฀-EMBER฀3TATES฀TO฀BE฀RESPONSIBLE฀FOR฀TAKING฀DECISIONS฀ON฀
REQUESTS฀FOR฀DIRECT฀TAKING฀OF฀EVIDENCE�฀)T฀IS�฀HOWEVER�฀ALSO฀POSSIBLE฀TO฀CONFER฀THAT฀
POWER฀ON฀OTHER฀AUTHORITIES฀�INCLUDING฀COURTS฀IF฀NECESSARY	�

!RTICLE฀�฀SETTLES฀THE฀QUESTION฀OF฀THE฀LANGUAGE฀IN฀WHICH฀REQUESTS฀AND฀COMMU

NICATIONS฀PURSUANT฀TO฀THIS฀REGULATION฀ARE฀TO฀BE฀DRAWN฀UP�฀!LTHOUGH฀THIS฀PROVI

SION฀IS฀TO฀BE฀FOUND฀IN฀3ECTION฀�฀OF฀#HAPTER฀�

�@4RANSMISSION฀OF฀THE฀REQUEST�	�฀IT฀IS฀OF฀COMPREHENSIVE฀SCOPE�฀)T฀IS฀TO฀BE฀APPLIED฀NOT฀
ONLY฀TO฀REQUESTS฀FOR฀TRADITIONAL฀EVIDENCE
TAKING฀BUT฀ALSO฀TO฀ALL฀RELATED฀COMMUNICA

TIONS฀�!RTICLES฀�฀ET฀SEQ�	�฀TO฀REQUESTS฀TO฀TAKE฀EVIDENCE฀DIRECTLY฀�!RTICLE฀��	฀AND฀TO฀
ALL฀COMMUNICATIONS฀CONCERNING฀THE฀COSTS฀OF฀THE฀PROCEEDINGS฀�!RTICLE฀��	�฀4HIS฀
PROVISION฀WILL฀ALSO฀BE฀APPLICABLE฀IN฀ANY฀NECESSARY฀BUSINESS฀WITH฀CENTRAL฀BODIES�

4HE฀CHOICE฀OF฀LANGUAGE฀IN฀ANY฀INDIVIDUAL฀CASE฀IS฀A฀MATTER฀FOR฀THE฀COURT฀WHICH฀
DRAWS฀UP฀THE฀REQUEST฀OR฀COMMUNICATION฀CONCERNED�฀4HERE฀ARE฀IN฀PRINCIPLE฀TWO฀
POSSIBILITIES฀HERE�฀ON฀THE฀ONE฀HAND�฀THE฀OFlCIAL฀LANGUAGE฀OF฀THE฀REQUESTED฀3TATE฀

��	฀ !฀FEDERAL฀3TATE�฀A฀3TATE฀IN฀
WHICH฀SEVERAL฀LEGAL฀SYSTEMS฀APPLY฀

OR฀A฀3TATE฀WITH฀AUTONOMOUS฀
TERRITORIAL฀ENTITIES฀SHALL฀BE฀FREE฀TO฀
DESIGNATE฀MORE฀THAN฀ONE฀CENTRAL฀

BODY฀�!RTICLE฀���		�
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MAY฀BE฀USED�฀)F฀THERE฀IS฀MORE฀THAN฀ONE฀OFlCIAL฀LANGUAGE฀THERE�฀THE฀LANGUAGE฀

USED฀SHOULD฀BE฀THAT฀OF฀THE฀PLACE฀WHERE฀THE฀REQUESTED฀TAKING฀OF฀EVIDENCE฀IS฀TO฀

BE฀PERFORMED�฀/N฀THE฀OTHER฀HAND�฀EACH฀-EMBER฀3TATE฀SHALL฀INDICATE฀AT฀LEAST฀

ONE฀OFlCIAL฀LANGUAGE฀OF฀THE฀INSTITUTIONS฀OF฀THE฀%UROPEAN฀#OMMUNITY฀OTHER฀

THAN฀ITS฀OWN฀WHICH฀IS฀ACCEPTABLE฀TO฀IT฀FOR฀COMPLETION฀OF฀THE฀FORMS�฀4HOSE฀LAN


GUAGES฀ARE฀IN฀TURN฀LISTED฀IN฀THE฀#OMMISSION�S฀MANUAL฀�!RTICLES฀��฀AND฀��	�

4HE฀REQUESTED฀COURT฀�OR฀IN฀THE฀CASE฀OF฀DIRECT฀TAKING฀OF฀EVIDENCE฀THE฀REQUESTED฀

BODY฀PURSUANT฀TO฀!RTICLE฀��	฀IS฀NOT฀PREJUDGED฀BY฀THE฀CHOICE฀OF฀LANGUAGE฀MADE฀

BY฀THE฀REQUESTING฀COURT�฀%VEN฀WHERE฀THE฀REQUEST฀IS฀MADE฀IN฀ANOTHER฀�ADMISSI


BLE	฀LANGUAGE�฀IT฀IS฀ALWAYS฀POSSIBLE฀TO฀REPLY฀IN฀ONE�S฀OWN฀OFlCIAL฀LANGUAGE�

)N฀PRACTICE�฀THIS฀MEANS฀THAT�฀IF฀'ERMANY฀ACCEPTS฀%NGLISH฀AS฀AN฀ADDITIONAL฀LANGUAGE�฀

REQUESTS฀TO฀'ERMAN฀COURTS฀�OR฀THE฀REQUESTED฀BODY฀PURSUANT฀TO฀!RTICLE฀��	฀MAY฀BE฀

MADE฀IN฀%NGLISH฀OR฀'ERMAN�฀4HE฀REQUESTED฀COURT฀�OR฀THE฀REQUESTED฀BODY฀PURSUANT฀

TO฀!RTICLE฀��	฀MAY฀ALSO฀DRAW฀UP฀ITS฀COMMUNICATIONS฀AND฀OTHER฀BUSINESS฀IN฀%NGLISH฀

OR฀'ERMAN�฀4HERE฀IS฀NO฀OBLIGATION฀TO฀EMPLOY฀THE฀LANGUAGE฀USED฀IN฀THE฀REQUEST�

!฀FURTHER฀LANGUAGE฀RULE฀IS฀TO฀BE฀FOUND฀IN฀!RTICLE฀���	�฀WHICH฀STATES฀THAT฀DOCU


MENTS฀WHICH฀IT฀IS฀NECESSARY฀TO฀ENCLOSE฀WITH฀THE฀REQUEST฀SHALL฀BE฀ACCOMPANIED฀

BY฀A฀TRANSLATION฀INTO฀THE฀LANGUAGE฀IN฀WHICH฀THE฀REQUEST฀WAS฀WRITTEN�฀4HERE฀IS฀

NOT�฀ON฀THE฀OTHER฀HAND�฀ANY฀RULING฀ON฀THE฀LANGUAGE฀IN฀WHICH฀THE฀DOCUMENTS฀

ON฀PERFORMANCE฀OF฀THE฀REQUESTED฀TAKING฀OF฀EVIDENCE฀�E�G�฀MINUTES฀OF฀QUESTION


ING฀OF฀WITNESSES฀OR฀EVIDENCE฀OBTAINED฀FROM฀EXPERT฀WITNESSES฀IN฀MUTUAL฀LEGAL฀

ASSISTANCE	฀ARE฀TO฀BE฀DRAWN฀UP�฀4HE฀REGULATION฀CLEARLY฀ASSUMES฀THAT฀IN฀THIS฀CASE฀

IT฀IS฀IN฀PRINCIPLE฀THE฀OFlCIAL฀LANGUAGE฀OF฀THE฀REQUESTED฀3TATE฀THAT฀IS฀TO฀BE฀EM


PLOYED�฀EVEN฀WHEN฀THE฀COMMUNICATION฀CONCERNING฀PERFORMANCE฀OF฀THE฀TAKING฀

OF฀EVIDENCE฀�FORM฀(	฀IS฀TRANSMITTED฀IN฀ANOTHER฀ADMISSIBLE฀LANGUAGE�฀4HE฀RE


QUESTING฀COURT฀WILL฀IN฀ANY฀CASE฀THEN฀BE฀ABLE฀TO฀REQUEST฀THAT฀THE฀DOCUMENTS฀BE฀

DRAWN฀UP฀IN฀ANOTHER฀LANGUAGE�฀4HAT฀WOULD฀CONSTITUTE฀A฀SPECIAL฀PROCEDURE฀FOR฀

THE฀TAKING฀OF฀EVIDENCE฀WITHIN฀THE฀MEANING฀OF฀!RTICLE฀����	�

����฀ "ASES

4HE฀ TAKING฀ OF฀ EVIDENCE฀ IN฀ MUTUAL฀ LEGAL฀ ASSISTANCE฀ IS฀ INITIATED฀ BY฀ A฀ REQUEST฀

WITHIN฀THE฀MEANING฀OF฀!RTICLE฀��฀7HETHER฀AND฀AT฀WHAT฀STAGE฀IN฀THE฀PROCEED


INGS฀A฀REQUEST฀FOR฀SUCH฀TAKING฀OF฀EVIDENCE฀IS฀MADE฀IS฀DETERMINED฀SOLELY฀BY฀THE฀

REQUESTING฀COURT฀ON฀THE฀BASIS฀OF฀ITS฀PROCEDURAL฀LAW�
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4HE฀REQUESTED฀COURT฀SHALL฀IN฀PRINCIPLE฀EXECUTE฀THE฀REQUEST฀IN฀ACCORDANCE฀WITH฀
THE฀LAW฀OF฀ITS฀-EMBER฀3TATE฀�!RTICLE฀����		�฀"UT฀THERE฀ARE฀EXCEPTIONS฀TO฀THIS฀
RULE�฀THE฀REQUESTING฀COURT฀MAY฀CALL฀FOR฀USE฀OF฀A฀SPECIAL฀PROCEDURE฀PROVIDED฀FOR฀
BY฀THE฀LAW฀OF฀ITS฀-EMBER฀3TATE฀�!RTICLE฀����		�฀-OREOVER�฀THE฀REGULATION฀IN

CLUDES฀SPECIAL฀RULES฀ON฀PERFORMANCE฀OF฀THE฀TAKING฀OF฀EVIDENCE�฀IN฀PARTICULAR฀BY฀
USING฀COMMUNICATIONS฀TECHNOLOGY฀�!RTICLE฀����		�฀THE฀PRESENCE฀OR฀PARTICIPA

TION฀OF฀THE฀PARTIES฀�!RTICLE฀��	฀AND฀THE฀PRESENCE฀OR฀PARTICIPATION฀OF฀REPRESENTA

TIVES฀OF฀THE฀REQUESTING฀COURT฀�!RTICLE฀��	�

4HERE฀ IS฀ A฀ TWOFOLD฀ LIMIT฀ ON฀ SUCH฀ DEPARTURES฀ FROM฀ THE฀ PRINCIPLE฀ IN฀ !RTICLE฀
����	�฀/N฀THE฀ONE฀HAND�฀THE฀REQUESTING฀COURT฀MUST฀EXPRESSLY฀ASK฀FOR฀THEM฀�OR฀
COMMUNICATE฀THE฀INTENDED฀PRESENCE	�฀7HETHER฀SUCH฀A฀REQUEST฀ IS฀ADMISSIBLE฀
DEPENDS฀ON฀THE฀LAW฀OF฀THE฀REQUESTING฀3TATE�฀/N฀THE฀OTHER฀HAND�฀!RTICLES฀����	฀
AND฀��	�฀����	฀AND฀����	฀OFFER฀THE฀REQUESTED฀COURT฀THE฀OPTIONS฀�฀ALBEIT฀VERY฀
LIMITED฀�฀OF฀NOT฀COMPLYING฀WITH฀THE฀REQUEST฀PURSUANT฀TO฀THE฀LAW฀OF฀ITS฀-EM

BER฀3TATE฀OR฀OF฀ONLY฀DOING฀SO฀ON฀CERTAIN฀CONDITIONS�

����฀ #ONTENT฀AND฀TRANSMISSION฀OF฀THE฀REQUEST

4HE฀REQUEST฀MUST฀BE฀MADE฀USING฀FORM฀!�฀4HE฀DETAILS฀REQUIRED฀ARE฀INDICATED฀
IN฀!RTICLE฀�฀ AND฀ CORRESPOND฀ IN฀ THE฀MAIN฀ TO฀ THOSE฀ IN฀!RTICLE฀�฀OF฀ THE฀����฀
(AGUE฀#ONVENTION฀ON฀THE฀4AKING฀OF฀%VIDENCE�

!S฀WELL฀AS฀DETAILS฀OF฀THE฀REQUESTING฀COURT฀AND฀THE฀PARTIES฀AND฀THEIR฀REPRESENTA

TIVES฀�!RTICLE฀���	�A	

AND฀�B		�฀THE฀NATURE฀AND฀SUBJECT฀MATTER฀OF฀THE฀CASE฀AND฀A฀�฀BRIEF฀�฀STATEMENT฀OF฀
THE฀FACTS฀ARE฀REQUIRED฀�!RTICLE฀���	�C		�฀4HAT฀INCLUDES�฀ON฀THE฀ONE฀HAND�฀THE฀NON

CONTENTIOUS฀FACTS฀AND�฀ON฀THE฀OTHER฀HAND�฀THE฀ISSUES฀IN฀DISPUTE฀BETWEEN฀THE฀PARTIES�฀
4HE฀REQUESTED฀COURT฀SHOULD฀BE฀GIVEN฀AS฀CLEAR฀A฀PICTURE฀AS฀POSSIBLE฀OF฀WHAT฀IS฀ACTU

ALLY฀INVOLVED฀IN฀THE฀REQUESTING฀COURT�S฀PROCEDURE�฀4HIS฀FACILITATES฀PERFORMANCE฀OF฀
THE฀TAKING฀OF฀EVIDENCE�฀4HE฀REQUESTED฀COURT฀IS฀THUS฀NOT฀LIMITED฀TO฀MECHANICALLY฀
REPEATING฀PRE
FORMULATED฀QUESTIONS�฀BUT฀SHOULD฀�฀IN฀LINE฀WITH฀THE฀TERMS฀OF฀THE฀
REQUEST฀�฀BE฀ABLE฀TO฀REACT฀TO฀DEVELOPMENTS฀IN฀THE฀COURSE฀OF฀THE฀TAKING฀OF฀EVIDENCE�฀
4O฀THAT฀END�฀ALL฀THE฀DETAILS฀REQUIRED฀MUST฀BE฀PROVIDED฀AND฀ANY฀NECESSARY฀DOCU

MENTS฀ENCLOSED�฀ACCOMPANIED฀BY฀A฀TRANSLATION฀�!RTICLE฀���		�

4HE฀REQUESTED฀TAKING฀OF฀EVIDENCE฀MUST฀THEREFORE฀BE฀DESCRIBED฀AS฀PRECISELY฀AS฀
POSSIBLE

�!RTICLE฀���	�D		�฀)N฀MANY฀CASES�฀THIS฀WILL฀INVOLVE฀QUESTIONING฀PEOPLE฀�฀EITHER฀
PARTIES฀OR฀WITNESSES�฀(OWEVER�฀ANOTHER฀POSSIBILITY฀WOULD฀BE฀TO฀CALL฀FOR฀AN฀EX

PERT฀OPINION�฀FOR฀A฀LOCAL฀INSPECTION฀TO฀BE฀CARRIED฀OUT฀OR฀FOR฀INFORMATION฀TO฀BE฀
PROVIDED฀�E�G�฀DOCUMENTS�฀INFORMATION฀MEDIA�฀lLMS�฀DETAILED฀RECORDS�฀ETC�	�

7HEN฀EXAMINING฀PERSONS฀�!RTICLE฀���	�E		�฀THE฀QUESTIONS฀TO฀BE฀ASKED฀OR฀THE฀
FACTS฀IN฀CONNECTION฀WITH฀WHICH฀THEY฀ARE฀BEING฀EXAMINED฀MUST฀BE฀INDICATED�฀
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ALONG฀WITH฀THEIR฀NAMES฀AND฀ADDRESSES�฀!BOVE฀ALL�฀THE฀REQUESTING฀COURT฀MUST฀
SPECIFY฀THE฀REASONS฀FOR฀TAKING฀EVIDENCE฀AND฀STATE฀ON฀WHICH฀�CONTENTIOUS	฀ISSUES฀
FURTHER฀INFORMATION฀NEEDS฀TO฀BE฀PROVIDED�฀)N฀THIS฀CASE�฀IT฀MAY฀BE฀HELPFUL฀TO฀
SUPPLY฀A฀LIST฀OF฀ACTUAL฀QUESTIONS�฀ALTHOUGH฀THIS฀SHOULD฀UNDER฀NO฀CIRCUMSTANCES฀
BE฀REGARDED฀AS฀DElNITIVE�฀)N฀THE฀COURSE฀OF฀TAKING฀EVIDENCE�฀THERE฀MAY฀BE฀DEVEL

OPMENTS฀WHICH฀COULD฀NOT฀BE฀FORESEEN฀AT฀THE฀TIME฀THE฀LIST฀WAS฀DRAWN฀UP�฀4HIS฀
IS฀WHY฀IT฀IS฀POINTLESS฀TO฀CONlNE฀THE฀ROLE฀OF฀THE฀REQUESTED฀COURT฀TO฀THE฀MECHAN

ICAL฀ REPRODUCTION฀ OF฀ PREFORMULATED฀ QUESTIONS�฀ !S฀ A฀ MATTER฀ OF฀ PRINCIPLE�฀ FAR฀
GREATER฀EMPHASIS฀SHOULD฀BE฀PLACED฀ON฀THE฀FACT฀THAT฀EVERY฀COURT฀IN฀THE฀%URO

PEAN฀5NION฀ITSELF฀KNOWS฀BEST฀IN฀ANY฀GIVEN฀SITUATION฀WHICH฀QUESTIONS฀WOULD฀
PROVIDE฀THE฀MOST฀EFFECTIVE฀MEANS฀OF฀CLARIFYING฀THE฀FACTS�

&URTHERMORE�฀INFORMATION฀MUST฀BE฀FORWARDED฀CONCERNING฀ANY฀POSSIBLE฀RIGHTS฀
TO฀REFUSE฀TO฀GIVE฀EVIDENCE฀UNDER฀THE฀LAW฀OF฀THE฀REQUESTING฀3TATE�฀GIVEN฀THE฀PRE

ROGATIVE฀OF฀THE฀PERSON฀TO฀BE฀EXAMINED฀TO฀INVOKE฀SUCH฀RIGHTS฀�!RTICLE฀����	�B		�฀
4HIS฀APPLIES฀NOT฀ONLY฀TO฀RIGHTS฀TO฀REFUSE฀TO฀GIVE฀EVIDENCE฀IN฀THE฀STRICTEST฀SENSE�฀
!CCORDINGLY�฀IF฀A฀PARTY฀IS฀TO฀BE฀EXAMINED�฀AS฀OPPOSED฀TO฀WITNESSES�฀AND฀IF฀THE฀
LAW฀OF฀THE฀REQUESTING฀3TATE฀ALSO฀PROVIDES฀FOR฀SUCH฀A฀RIGHT฀TO฀REFUSE฀TO฀GIVE฀EVI

DENCE�฀THE฀RELEVANT฀INFORMATION฀MUST฀STILL฀BE฀FORWARDED�

)F฀AN฀EXAMINATION฀UNDER฀OATH฀OR฀A฀SWORN฀STATEMENT฀IS฀DESIRED�฀THIS฀MUST฀BE฀RE

QUESTED฀SEPARATELY฀AND�฀WHERE฀APPROPRIATE�฀THE฀FORM฀OF฀THE฀OATH฀MUST฀BE฀INDI

CATED�฀ )T฀ FOLLOWS฀ THAT�฀ UNLESS฀ SPECIlCALLY฀ REQUESTED�฀ NO฀ AFlRMATION฀ BY฀ OATH฀
SHOULD฀BE฀GIVEN�฀!LSO�฀IF฀REQUESTED�฀IN฀PRINCIPLE฀THIS฀MUST฀BE฀GIVEN฀IN฀ACCORDANCE฀
WITH฀THE฀LAW฀OF฀THE฀REQUESTED฀3TATE�฀)F฀THERE฀IS฀NO฀PROVISION฀UNDER฀THAT฀LAW฀FOR฀AN฀
OATH฀OR฀A฀SWORN฀STATEMENT฀OR฀IF฀THE฀USE฀OF฀A฀SPECIlC฀FORM฀OF฀OATH฀IS฀REQUIRED฀UN

DER฀THE฀LAW฀OF฀THE฀REQUESTING฀3TATE�฀THEN฀A฀REQUEST฀FOR฀COMPLIANCE฀WITH฀A฀SPECIAL฀
PROCEDURE฀WITHIN฀THE฀MEANING฀OF฀!RTICLE฀����	฀MUST฀BE฀SUBMITTED�

)F�฀IN฀THE฀CASE฀OF฀ANY฀OTHER฀FORM฀OF฀TAKING฀OF฀EVIDENCE�฀THERE฀IS฀A฀REQUEST฀FOR฀OB

JECTS฀OR฀DOCUMENTS฀TO฀BE฀ INSPECTED�฀THESE฀MUST฀BE฀PRECISELY฀DESCRIBED฀�!RTICLE฀
��	�F		�฀4HIS฀CONDITION฀APPLIES�฀IN฀PARTICULAR�฀TO฀REQUESTS฀FOR฀AN฀EXPERT฀OPINION�฀)N฀
THIS฀CASE�฀THE฀LOCATION฀OF฀THE฀OBJECTS฀OR฀DOCUMENTS฀MUST฀ALSO฀BE฀SPECIlED�฀AS฀WELL฀
AS฀WHETHER฀THE฀RESPECTIVE฀OWNER฀IS฀OBLIGED฀TO฀ALLOW฀THE฀INSPECTION�

)F฀THERE฀IS฀A฀REQUEST฀FOR฀ANY฀SPECIAL฀MEANS฀OR฀METHOD฀OF฀TAKING฀EVIDENCE฀�฀
EITHER฀UNDER฀ THE฀ LAW฀OF฀ THE฀ REQUESTING฀3TATE฀WITHIN฀ THE฀MEANING฀OF฀!RTICLE฀
����	฀OR฀PURSUANT฀TO฀!RTICLES฀����	�฀��฀OR฀��฀�฀THE฀NECESSARY฀EXPLANATIONS฀
MUST฀BE฀PROVIDED�

)N฀ACCORDANCE฀WITH฀!RTICLE฀��฀REQUESTS฀AND฀ALL฀OTHER฀COMMUNICATIONS฀MUST฀BE฀
TRANSMITTED฀BY฀THE฀SWIFTEST฀POSSIBLE฀MEANS�฀%ACH฀-EMBER฀3TATE฀MUST฀INDICATE฀
WHICH฀MEANS฀OF฀TRANSMISSION฀�POST�฀FAX�฀ELECTRONIC฀TRANSMISSION�฀ETC�	฀IT฀WILL฀
ALLOW฀FOR฀REQUESTS฀AND฀COMMUNICATIONS฀TO฀BE฀SENT฀TO฀ ITS฀CENTRAL฀BODY฀OR฀ ITS฀
COURTS�฀/N฀THE฀BASIS฀OF฀THE฀WORDING฀OF฀!RTICLE฀��฀SUCH฀INDICATIONS฀APPLY฀ONLY฀
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TO฀REQUESTS฀AND฀COMMUNICATIONS฀TO฀A฀REQUESTED฀3TATE฀OR฀A฀REQUESTED฀COURT�฀4HE฀
ISSUE฀OF฀WHICH฀MEANS฀MUST฀BE฀USED฀TO฀TRANSMIT฀COMMUNICATIONS฀FROM฀THE฀RE

QUESTED฀TO฀THE฀REQUESTING฀COURT฀HAS฀THEREFORE฀NOT฀BEEN฀ADDRESSED�฀,OGICALLY�฀
HOWEVER�฀THE฀FOCUS฀OF฀ATTENTION฀WILL฀BE฀ON฀THE฀DATA฀PROVIDED฀BY฀THE฀3TATE฀TO฀THE฀
COURTS฀OF฀WHICH฀A฀COMMUNICATION฀IS฀TO฀BE฀FORWARDED�

.ATURALLY฀THE฀TRANSMITTED฀DOCUMENTS฀MUST฀BE฀LEGIBLE�฀)T฀MUST฀ALSO฀BE฀ENSURED฀
THAT฀THE฀RECEIVED฀DOCUMENTS฀MATCH฀THOSE฀WHICH฀WERE฀SENT�฀4HIS฀IS฀PARTICULARLY฀
IMPORTANT฀IN฀THE฀CASE฀OF฀ELECTRONIC฀MEANS฀OF฀COMMUNICATION�

7HEN฀DEALING฀WITH฀ REQUESTS�฀ THE฀OCCASIONAL฀NEED฀ FOR฀ FURTHER฀ENQUIRIES฀WILL฀
ARISE�฀7HILE฀THE฀REGULATION฀MAKES฀NO฀SPECIlC฀PROVISION฀FOR฀THIS�฀ITS฀OVERALL฀OB

JECTIVE฀GENERALLY฀FAVOURS฀THE฀SIMPLEST฀AND฀LEAST฀FORMAL฀ARRANGEMENT฀POSSIBLE�฀
)N฀ADDITION฀TO฀FAX฀AND฀E
MAIL�฀SPECIAL฀CONSIDERATION฀MUST฀BE฀GIVEN฀TO฀APPLICA

TIONS฀BY฀TELEPHONE�฀)N฀THIS฀CASE�฀HOWEVER�฀IT฀MUST฀BE฀ENSURED฀THAT฀THE฀COMPE

TENT฀PERSONS฀IN฀THE฀REQUESTING฀AND฀REQUESTED฀COURTS฀ARE฀ACTUALLY฀ABLE฀TO฀COM

MUNICATE฀IN฀THE฀LANGUAGES฀NOTIlED฀BY฀THEIR฀RESPECTIVE฀3TATES�

����฀ %XECUTION฀OF฀THE฀REQUEST

7HERE฀A฀REQUEST฀TO฀PROCEED฀WITH฀THE฀TAKING฀OF฀EVIDENCE฀IS฀SUBMITTED฀TO฀A฀COURT฀
OF฀ A฀ -EMBER฀ 3TATE�฀ THE฀ FOLLOWING฀ POINTS฀ MUST฀ IMMEDIATELY฀ BE฀ CHECKED฀ IN฀
ACCORDANCE฀WITH฀!RTICLE฀��

n฀ )S฀THE฀REQUEST฀LEGIBLE�

n฀ 7AS฀A฀PERMITTED฀LANGUAGE฀USED�

n฀ )S฀THE฀REQUESTED฀COURT฀COMPETENT฀TO฀TAKE฀EVIDENCE�

)F฀THE฀ANSWER฀TO฀EACH฀OF฀THESE฀QUESTIONS฀IS฀YES�฀AN฀ACKNOWLEDGEMENT฀OF฀RECEIPT฀
�FORM฀"	฀MUST฀BE฀SENT฀TO฀THE฀REQUESTING฀COURT฀WITHIN฀SEVEN฀DAYS฀OF฀THE฀REQUEST฀
ARRIVING�฀)F฀THE฀REQUEST฀IS฀ILLEGIBLE฀OR฀NOT฀DRAFTED฀IN฀A฀PERMITTED฀LANGUAGE�฀THIS฀
MUST฀ALSO฀BE฀NOTIlED฀WITHIN฀SEVEN฀DAYS฀USING฀FORM฀"�฀THE฀REQUEST฀MUST฀BE฀
RETURNED฀TO฀THE฀REQUESTING฀COURT�฀7HERE฀THE฀REQUESTED฀COURT฀DOES฀NOT฀HAVE฀
JURISDICTION�฀THE฀REQUEST฀MUST฀BE฀FORWARDED฀TO฀THE฀COMPETENT฀COURT�฀THE฀RE

QUESTING฀COURT฀MUST฀ALSO฀BE฀NOTIlED฀OF฀THIS฀BY฀SENDING฀IT฀A฀COPY฀OF฀FORM฀!฀
WITH฀POINT฀��฀�@.OTIlCATION฀OF฀THE฀FORWARDING฀OF฀THE฀REQUEST�	฀COMPLETED�

4HE฀REQUESTED฀COURT฀MUST฀THEN฀ENSURE฀THAT฀THE฀REQUEST฀CONTAINS฀ALL฀OF฀THE฀NEC

ESSARY฀ INFORMATION�฀ IN฀ ACCORDANCE฀WITH฀!RTICLE฀���	�฀7HERE฀ THIS฀ IS฀NOT฀ THE฀
CASE�฀THE฀REQUESTING฀COURT฀MUST฀BE฀SO฀INFORMED฀WITHIN฀��฀DAYS฀OF฀RECEIPT฀OF฀THE฀
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REQUEST฀BY฀MEANS฀OF฀FORM฀#�฀!LL฀MISSING฀INFORMATION฀MUST฀BE฀DESCRIBED฀AS฀
PRECISELY฀AS฀POSSIBLE�฀7HERE฀APPLICABLE�฀A฀COMMUNICATION฀CONCERNING฀ANY฀AD

VANCE฀REQUIRED฀FOR฀EXPERTS�฀FEES฀�!RTICLE฀����		฀MUST฀ALSO฀BE฀FORWARDED฀WITHIN฀
THE฀SAME฀PERIOD฀�!RTICLE฀���	�฀SEE฀ALSO฀3ECTION฀���฀BELOW	�

!N฀ADDITIONAL฀MEANS฀OF฀VERIlCATION฀IS฀PROVIDED฀FOR฀IN฀!RTICLE฀����	�A	฀AND฀�B	�฀
5NDER฀THESE฀PROVISIONS�฀THE฀EXECUTION฀OF฀A฀REQUEST฀MAY฀BE฀REFUSED฀IF฀IT฀DOES฀NOT฀
FALL฀WITHIN฀THE฀SCOPE฀OF฀THIS฀REGULATION฀OR฀WITHIN฀THE฀FUNCTIONS฀OF฀THE฀JUDICIARY฀
UNDER฀THE฀LAW฀OF฀THE฀REQUESTED฀3TATE�฀4HE฀REQUESTING฀COURT฀MUST฀BE฀INFORMED฀
TO฀THIS฀EFFECT฀USING฀FORM฀(฀WITHIN฀��฀DAYS฀OF฀RECEIPT฀OF฀THE฀REQUEST�

5NDER฀!RTICLE฀����	�฀THE฀REQUEST฀MUST฀BE฀EXECUTED฀WITHIN฀��฀DAYS�฀)N฀PRINCI

PLE�฀THIS฀TIME฀LIMIT฀BEGINS฀TO฀RUN฀AS฀SOON฀AS฀THE฀REQUEST฀IS฀RECEIVED฀BY฀THE฀RE

QUESTED฀COURT�฀(OWEVER�฀IN฀THE฀EVENT฀OF฀NON
COMPLIANCE฀WITHIN฀THE฀MEANING฀
OF฀!RTICLE฀�฀OR฀!RTICLE฀���	�฀THE฀TIME฀LIMIT฀DOES฀NOT฀BEGIN฀TO฀RUN฀UNTIL฀RECEIPT฀
OF฀THE฀COMPLETED฀REQUEST฀�!RTICLE฀���		�฀7HERE฀THE฀REQUESTED฀COURT฀MAKES฀THE฀
REQUEST฀FOR฀AN฀EXPERT฀OPINION฀CONDITIONAL฀UPON฀AN฀ADVANCE฀TOWARDS฀THE฀COSTS�฀
THE฀TIME฀LIMIT฀BEGINS฀TO฀RUN฀AS฀SOON฀AS฀THE฀ADVANCE฀IS฀MADE฀�!RTICLE฀���		�

)F฀OWING฀TO฀EXCEPTIONAL฀CIRCUMSTANCES฀THE฀��
DAY฀TIME฀LIMIT฀CANNOT฀BE฀MET�฀
THE฀REQUESTING฀COURT฀MUST฀BE฀SO฀INFORMED฀BY฀MEANS฀OF฀FORM฀'฀�!RTICLE฀��	�฀
4HIS฀INFORMATION฀MUST฀BE฀FORWARDED฀AS฀SOON฀AS฀IT฀BECOMES฀CLEAR฀THAT฀THE฀DEAD

LINE฀CANNOT฀BE฀MET�฀4HE฀REASONS฀FOR฀THE฀DELAY฀AND฀THE฀EXPECTED฀TIME฀NEEDED฀TO฀
EXECUTE฀THE฀REQUEST฀MUST฀BE฀INCLUDED�

)N฀PRACTICE�฀IT฀WOULD฀BE฀LOGICAL฀TO฀CONNECT฀THE฀ABOVEMENTIONED฀STEPS฀TOGETHER�฀
!S฀A฀RULE�฀IT฀SHOULD฀BE฀POSSIBLE฀WITHIN฀SEVEN฀DAYS฀OF฀RECEIVING฀THE฀REQUEST฀TO�

n฀ CHECK฀WHETHER฀ THE฀ COURT฀ IS฀ ACTUALLY฀ COMPETENT฀ FOR฀ THE฀ EXECUTION฀OF฀ THE฀
REQUEST฀�AND�฀IF฀NOT�฀FORWARD฀THE฀REQUEST฀TO฀THE฀COMPETENT฀COURT	�

n฀ CHECK฀THAT฀THE฀REQUEST฀FORMALLY฀COMPLIES฀WITH฀!RTICLE฀�฀AND฀SEND฀THE฀AC

KNOWLEDGEMENT฀OF฀RECEIPT�

n฀ CHECK฀THAT฀THE฀CONTENT฀OF฀THE฀REQUEST฀COMPLIES฀WITH฀!RTICLES฀�฀AND฀����	�A	฀
AND฀�B	�฀AND

n฀ WHERE฀THE฀ABOVE฀CONDITIONS฀EXIST�฀CARRY฀OUT฀IMMEDIATELY฀ALL฀THE฀MEASURES฀
REQUIRED฀FOR฀THE฀TAKING฀OF฀EVIDENCE�฀AND�฀IN฀PARTICULAR�฀SET฀THE฀DEADLINE฀FOR฀
THE฀QUESTIONING฀OF฀WITNESSES฀OR฀PARTIES�

)N฀CASES฀WHERE฀THE฀REQUEST฀CANNOT฀BE฀EXECUTED฀WITHIN฀��฀DAYS�฀IMMEDIATE฀NO

TIlCATION฀MUST฀BE฀GIVEN฀IN฀ACCORDANCE฀WITH฀!RTICLE฀��฀AND฀THE฀PRECISE฀DATE฀FOR฀
THE฀TAKING฀OF฀EVIDENCE฀ANNOUNCED�฀)T฀MAY฀BE฀EASIER฀TO฀COMPLY฀WITH฀THE฀��
DAY฀
EXECUTION฀PERIOD฀�฀ALREADY฀ A฀HIGHLY฀ AMBITIOUS฀ TARGET฀�฀BY฀ ADOPTING฀ THIS฀
KIND฀OF฀CONCENTRATED฀APPROACH฀AT฀THE฀BEGINNING฀OF฀THE฀PROCEDURE฀RATHER฀THAN฀
USING฀UP฀THE฀WHOLE฀OF฀THE฀PERIOD฀FOR฀CHECKING฀THE฀CONTENT�
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!FTER฀EXECUTION฀OF฀THE฀REQUEST�฀THE฀lLES฀CONTAINING฀THE฀EVIDENCE฀�MINUTES฀OF฀
QUESTIONING�฀EXPERT฀OPINIONS�฀ETC�	฀MUST฀BE฀RETURNED฀TO฀THE฀REQUESTING฀COURT฀
TOGETHER฀WITH฀AN฀ACKNOWLEDGEMENT฀OF฀RECEIPT฀�FORM฀(	฀IN฀ACCORDANCE฀WITH฀
!RTICLE฀���

)N฀PRINCIPLE�฀REQUESTS฀MUST฀BE฀EXECUTED฀IN฀ACCORDANCE฀WITH฀THE฀LAW฀OF฀THE฀RE

QUESTED฀3TATE฀�!RTICLE฀����		�฀!PART฀FROM฀ANY฀EXCEPTIONS฀YET฀TO฀BE฀DISCUSSED�฀
ALL฀ISSUES฀DIRECTLY฀CONCERNING฀THE฀TAKING฀OF฀EVIDENCE฀ARE฀THUS฀SUBJECT฀TO฀THAT฀
LAW�฀4HIS฀APPLIES฀NOT฀ONLY฀TO฀PURELY฀FORMAL฀MATTERS฀�E�G�฀THE฀PROCEDURE฀AND฀
MEANS฀USED฀ TO฀DOCUMENT฀QUESTIONING	�฀BUT฀ALSO฀OTHER฀PROVISIONS฀GOVERNING฀
THE฀PROCEDURE฀USED฀ TO฀ TAKE฀EVIDENCE฀ �SUCH฀AS฀ THE฀ SELECTION฀AND฀PAYMENT฀OF฀
EXPERTS฀OR฀THE฀PUBLICATION฀OR฀NON
PUBLICATION฀OF฀THE฀TAKING฀OF฀EVIDENCE	�

5NDER฀THE฀LAW฀OF฀THE฀REQUESTED฀3TATE�฀CONSIDERATION฀MUST฀ALSO฀BE฀GIVEN฀TO฀ANY฀
NECESSARY฀COERCIVE฀MEASURES฀�!RTICLE฀��	�฀4HIS฀APPLIES�฀ON฀THE฀ONE฀HAND�฀TO฀
THE฀ENFORCED฀APPEARANCE฀OF฀WITNESSES฀AND�฀ON฀THE฀OTHER฀HAND�฀TO฀PENALTIES฀FOR฀
FAILURE฀TO฀COMPLY฀WITH฀COURT฀ORDERS�฀.O฀SPECIAL฀APPLICATION฀IS฀REQUIRED฀FOR฀THIS�฀
)F฀UNDER฀ THE฀ LAW฀OF฀ THE฀REQUESTED฀3TATE฀COERCIVE฀MEASURES฀ARE฀AUTOMATICALLY฀
APPLIED฀ IN฀ AN฀ INTERNAL฀MATTER฀�฀ FOR฀ EXAMPLE�฀WHERE฀ A฀WITNESS฀ IS฀ ABSENT฀ OR฀
WHERE฀A฀PERSON฀OBLIGED฀TO฀CONDUCT฀AN฀INSPECTION฀REFUSES฀TO฀DO฀SO฀�฀THIS฀MUST฀
ALSO฀BE฀THE฀CASE฀FOR฀THE฀TAKING฀OF฀EVIDENCE฀IN฀ACCORDANCE฀WITH฀THE฀REGULATION�฀
(OWEVER�฀UNDER฀CERTAIN฀CONDITIONS฀�!RTICLE฀����		�฀THE฀REQUESTING฀COURT฀COULD฀
CALL฀FOR฀NO฀COERCIVE฀MEASURES฀TO฀BE฀APPLIED฀AND฀INSTEAD฀FOR฀THE฀REQUEST฀TO฀BE฀
RETURNED฀WITHOUT฀HAVING฀BEEN฀EXECUTED�฀)N฀PARTICULAR�฀THIS฀WOULD฀BE฀APPROPRI

ATE฀IN฀SPECIlC฀SITUATIONS฀WHERE฀IT฀WOULD฀BE฀UNLAWFUL฀UNDER฀THE฀LAW฀OF฀THE฀RE

QUESTING฀3TATE฀TO฀USE฀CONSTRAINT฀WHEN฀TAKING฀EVIDENCE�

4HERE฀ARE฀A฀NUMBER฀OF฀EXCEPTIONS฀TO฀THE฀PRINCIPLE฀WHEREBY฀REQUESTS฀ARE฀EXECUT

ED฀UNDER฀THE฀LAW฀OF฀THE฀REQUESTED฀3TATE�฀/N฀THE฀ONE฀HAND�฀THE฀REQUESTING฀COURT฀
MAY฀CALL฀FOR฀COMPLIANCE฀WITH฀A฀SPECIAL฀PROCEDURE฀PROVIDED฀FOR฀UNDER฀ITS฀OWN฀
LAW฀ �!RTICLE฀ ����		�฀ WHILE�฀ ON฀ THE฀ OTHER฀ HAND�฀ THE฀ REGULATION฀ LAYS฀ DOWN฀ A฀
NUMBER฀OF฀AUTONOMOUS฀RULES฀ON฀EXECUTING฀REQUESTS฀ �!RTICLES฀����	�฀��฀AND฀
��	�฀4HESE฀PROVISIONS฀NEED฀ONLY฀CONCERN฀THE฀REQUESTED฀COURT฀IF฀THERE฀IS฀A฀SPE

CIlC฀REQUEST฀TO฀THAT฀EFFECT฀�FORM฀!�฀POINTS฀��฀��฀AND฀����	�฀7HETHER฀THE฀RE

QUESTING฀COURT฀MAKES฀SUCH฀A฀REQUEST฀OR฀IS฀CONTENT฀FOR฀THE฀TAKING฀OF฀EVIDENCE฀TO฀
BE฀PERFORMED฀IN฀ACCORDANCE฀WITH฀THE฀LAW฀OF฀THE฀REQUESTED฀3TATE฀DEPENDS฀SOLE

LY฀ON฀THE฀LAW฀OF฀THE฀REQUESTING฀3TATE�฀4HIS฀IS฀A฀PURELY฀INTERNAL฀QUESTION�฀WHICH฀
IS฀IN฀NO฀WAY฀AFFECTED฀BY฀THE฀REGULATION�฀)N฀PARTICULAR�฀NONE฀OF฀THE฀RULES฀IN฀THE฀
REGULATION฀CAN฀BE฀INTERPRETED฀AS฀MEANING฀THAT฀THE฀TAKING฀OF฀EVIDENCE฀IN฀AC
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CORDANCE฀WITH฀THE฀LAW฀OF฀THE฀REQUESTED฀3TATE฀IS฀ALWAYS฀SUFlCIENT฀�EQUIVALENT฀TO฀

THE฀INTERNAL฀TAKING฀OF฀EVIDENCE	฀FOR฀THE฀PROCEDURE฀OF฀THE฀REQUESTING฀3TATE�

)F฀A฀PROCEDURE฀FOR฀EVIDENCE
TAKING฀THAT฀DEPARTS฀FROM฀THE฀LAW฀OF฀THE฀REQUESTED฀

3TATE฀IS฀CALLED฀FOR�฀IT฀WILL฀MORE฀OFTEN฀THAN฀NOT฀BE฀NECESSARY฀FOR฀THE฀REQUESTING฀AND฀

THE฀REQUESTED฀COURTS฀TO฀CONTACT฀EACH฀OTHER฀IN฀ORDER฀TO฀REMOVE฀ANY฀UNCERTAINTIES฀

OR฀TO฀lND฀SOLUTIONS฀SHOULD฀THE฀REQUESTED฀COURT฀NOT฀PERMIT฀THE฀DESIRED฀PROCEDURE฀

FOR฀EVIDENCE
TAKING�฀.O฀SPECIlC฀FORMS฀ARE฀PROVIDED฀FOR฀THIS�฀)T฀WOULD฀BE฀SENSIBLE฀

FOR฀CONTACTS฀BETWEEN฀THE฀COURTS฀INVOLVED฀TO฀BE฀AS฀INFORMAL฀AS฀POSSIBLE�

��������฀ %XECUTION฀IN฀ACCORDANCE฀WITH฀A฀SPECIAL฀PROCEDURE฀�!RTICLE฀����		

5NDER฀!RTICLE฀����	�฀ THE฀ REQUESTING฀ COURT฀MAY฀CALL฀ FOR฀PERFORMANCE฀OF฀ THE฀

TAKING฀OF฀EVIDENCE฀IN฀ACCORDANCE฀WITH฀A฀SPECIAL฀PROCEDURE฀BASED฀ON฀THE฀LAW฀

OF฀THE฀REQUESTING฀3TATE�฀4HERE฀ARE฀MANY฀WAYS฀OF฀APPLYING฀THIS฀PROVISION�฀)T฀IS฀

NOT฀NECESSARY฀FOR฀THE฀WHOLE฀OF฀ THE฀EVIDENCE
TAKING฀TO฀FOLLOW฀THE฀PROCEDURE฀

LAID฀DOWN฀IN฀THE฀LAW฀OF฀THE฀REQUESTING฀3TATE�฀)T฀IS฀ALSO฀CONCEIVABLE฀THAT฀USE฀WILL฀

ONLY฀BE฀MADE฀OF฀SPECIlC฀POINTS฀IN฀THAT฀LAW�฀FOR฀EXAMPLE฀A฀PARTICULAR฀PROCEDURE฀

FOR฀INSTRUCTING฀WITNESSES฀AS฀TO฀THEIR฀OBLIGATION฀TO฀TELL฀THE฀TRUTH�฀A฀PARTICULAR฀

WAY฀OF฀DRAWING฀UP฀MINUTES฀OR฀A฀PARTICULAR฀WORDING฀OF฀THE฀OATH�

!฀SPECIAL฀PROCEDURE฀FOR฀THE฀TAKING฀OF฀EVIDENCE฀MAY฀ALSO฀ARISE฀IN฀RESPONSE฀TO฀A฀CALL฀

FOR฀PARTICULAR฀PROVISIONS฀OF฀THE฀REQUESTED฀3TATE฀NOT฀TO฀BE฀APPLIED�฀4HIS฀COULD฀OC


CUR฀WITH฀COERCIVE฀MEASURES�฀ THE฀ LAW฀OF฀THE฀REQUESTED฀3TATE฀MIGHT฀PROVIDE฀FOR฀

MEANS฀OF฀FORCING฀PARTIES฀TO฀TESTIFY�฀)F฀THAT฀IS฀EXCLUDED฀IN฀THE฀REQUESTING฀3TATE�฀THE฀

REQUESTED฀COURT฀WOULD฀HAVE฀TO฀BE฀INFORMED฀ACCORDINGLY�฀4HE฀LATTER฀WOULD฀THEN฀

HAVE฀TO฀REFRAIN฀FROM฀APPLYING฀COERCIVE฀MEASURES฀�!RTICLE฀��	฀AND฀IN฀THE฀CASE฀OF฀

A฀REFUSAL฀TO฀TESTIFY฀SEND฀BACK฀THE฀REQUEST฀WITHOUT฀HAVING฀EXECUTED฀IT�

!฀REQUEST฀TO฀FOLLOW฀A฀SPECIAL฀PROCEDURE฀PROVIDED฀FOR฀BY฀THE฀LAW฀OF฀THE฀RE


QUESTING฀3TATE฀MAY฀ONLY฀BE฀REFUSED฀IF฀SUCH฀A฀PROCEDURE฀IS฀INCOMPATIBLE฀WITH฀

THE฀ LAW฀OF฀ THE฀REQUESTED฀3TATE฀OR฀BY฀REASON฀OF฀MAJOR฀PRACTICAL฀DIFlCULTIES฀

�!RTICLE฀����	�฀SECOND฀SENTENCE	�฀4HERE฀IS฀ONLY฀INCOMPATIBILITY฀IF฀THE฀LAW฀OF฀

THE฀REQUESTED฀3TATE฀EXPRESSLY฀EXCLUDES฀SUCH฀A฀PROCEDURE�฀THE฀FACT฀THAT฀THERE฀

IS฀NO฀PROVISION฀FOR฀ THE฀PROCEDURE฀ IN฀ ITS฀ LAW฀IS฀NOT฀ IN฀ ITSELF฀AN฀OBSTACLE�฀ )T฀

MAY�฀HOWEVER�฀BE฀PROHIBITED฀ON฀THE฀BASIS฀OF฀THE฀GENERAL฀PRINCIPLES฀OF฀THE฀LAW฀

OF฀THE฀REQUESTED฀3TATE�฀WHERE�฀FOR฀EXAMPLE�฀THE฀LAW฀OF฀THAT฀3TATE฀ONLY฀PER


MITS฀COERCIVE฀MEASURES฀IF฀AND฀TO฀THE฀EXTENT฀THAT฀AN฀EXPRESS฀LEGAL฀BASIS฀EXISTS�฀

A฀REQUEST฀FOR฀APPLICATION฀OF฀A฀COERCIVE฀MEASURE฀THAT฀IS฀NOT฀PROVIDED฀FOR฀IN฀

THE฀LAW฀IN฀QUESTION฀MUST฀BE฀REFUSED�

0RACTICAL฀DIFlCULTIES฀MUST฀INDEED฀BE฀MAJOR฀IF฀THEY฀ARE฀TO฀BE฀USED฀TO฀JUSTIFY฀RE


FUSAL�฀4HIS฀CAN฀BE฀ILLUSTRATED฀BY฀THE฀FOLLOWING฀EXAMPLE฀CONCERNING฀THE฀ENTRY฀

OF฀A฀TESTIMONY฀IN฀THE฀MINUTES�
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฀ 5NDER฀THE฀LAW฀OF฀THE฀REQUESTED฀3TATE�฀THE฀JUDGE฀USES฀A฀TAPE฀RECORDER฀TO฀DIC


TATE฀THE฀MINUTES฀OF฀ANY฀QUESTIONING�฀4HOSE฀PRESENT฀ONLY฀SIGN฀A฀FORM฀TO฀THE฀

EFFECT฀THAT฀THEY฀HAVE฀HEARD฀THE฀DICTATION�฀4HEY฀DO฀NOT฀SIGN฀THE฀MINUTES฀

SUBSEQUENTLY฀WRITTEN฀UP฀ON฀THE฀BASIS฀OF฀THE฀DICTATION�฀4HE฀REQUEST฀COULD฀

THEREFORE�฀INSTEAD฀OF฀THIS฀PROCEDURE�฀CALL฀FOR฀THE฀PROCEDURE฀IN฀THE฀LAW฀OF฀THE฀

REQUESTING฀3TATE฀WHEREBY฀THE฀MINUTES฀ARE฀DRAWN฀UP฀BY฀A฀SECRETARY฀DURING฀

QUESTIONING฀AND฀SIGNED฀BY฀ALL฀THOSE฀PRESENT�

4HIS฀UNDOUBTEDLY฀AMOUNTS฀TO฀THE฀FOLLOWING฀OF฀A฀SPECIAL฀PROCEDURE฀WITHIN฀

THE฀MEANING฀OF฀!RTICLE฀����	�฀%VEN฀IF฀THE฀PROCEDURE฀IS฀NOT฀PROVIDED฀FOR฀IN฀

THE฀LAW฀OF฀THE฀REQUESTED฀3TATE�฀ONE฀WOULD฀BE฀HARD฀PUT฀TO฀FIND฀A฀REASON฀WHY฀

IT฀ SHOULD฀BE฀ INCOMPATIBLE฀WITH฀ THAT฀ LAW�฀ )T฀MIGHT฀WELL฀ BE฀ THE฀ CASE฀ THAT฀

INVOLVING฀ A฀ SECRETARY฀�฀PERHAPS฀BECAUSE฀OF฀ SHORTAGE฀OF฀ STAFF฀�฀CREATES฀

PRACTICAL฀ DIFFICULTIES�฀ (OWEVER�฀ THESE฀ WILL฀ HARDLY฀ BE฀ MAJOR฀ DIFFICULTIES฀

WITHIN฀THE฀MEANING฀OF฀!RTICLE฀����	�฀!S฀A฀RULE�฀IT฀WILL฀ALWAYS฀BE฀POSSIBLE฀

TO฀FIND฀AMONG฀THE฀STAFF฀OF฀A฀COURT฀A฀SUITABLE฀PERSON฀TO฀DRAW฀UP฀MINUTES฀ON฀

THE฀SPOT�

)F฀ THE฀ FOLLOWING฀ OF฀ A฀ SPECIAL฀ PROCEDURE฀ IS฀ REFUSED�฀ THE฀ REQUESTING฀ COURT฀

SHALL฀BE฀INFORMED฀USING฀FORM฀%฀�!RTICLE฀����	�฀THIRD฀SENTENCE	�฀4HE฀REGU


LATION�S฀OBJECTIVE฀OF฀ENSURING฀THE฀MOST฀EFFICIENT฀TAKING฀OF฀EVIDENCE฀ABROAD฀

AS฀POSSIBLE฀WOULD฀BE฀BEST฀ SERVED฀BY฀NOT฀ IMMEDIATELY฀NOTIFYING฀A฀ REFUSAL฀

BUT฀ INFORMALLY฀CONTACTING฀ THE฀ REQUESTING฀COURT฀AND฀ TRYING฀ TO฀ FIND฀ SOLU


TIONS�฀4HIS฀MIGHT฀WELL฀PROMPT฀ THE฀ REQUESTING฀COURT�฀ FOLLOWING฀ INFORMAL฀

NOTIFICATION฀OF฀THE฀LIKELY฀REFUSAL฀OF฀A฀SPECIAL฀PROCEDURE�฀TO฀MODIFY฀ITS฀RE 


QUEST฀SO฀THAT฀IT฀ASKS฀FOR฀THE฀TAKING฀OF฀EVIDENCE฀IN฀ACCORDANCE฀WITH฀THE฀LAW฀

OF฀THE฀REQUESTED฀3TATE�

��������฀ 5SE฀OF฀COMMUNICATIONS฀TECHNOLOGY

4HE฀USE฀OF฀COMMUNICATIONS฀TECHNOLOGY฀IS฀CITED฀IN฀!RTICLE฀����	฀AS฀A฀SEPARATE฀

PROCEDURE฀FOR฀THE฀TAKING฀OF฀EVIDENCE฀PECULIAR฀TO฀THE฀REGULATION�฀(ERE฀A฀DIS


TINCTION฀SHOULD฀BE฀MADE฀BETWEEN฀TWO฀CATEGORIES�

#OMMUNICATIONS฀TECHNOLOGY฀MAY฀lRST฀BE฀USED฀TO฀RECORD฀TRADITIONAL฀TAKING฀OF฀EVI


DENCE฀NOT฀ONLY฀BY฀MEANS฀OF฀A฀WRITTEN฀REPORT฀BUT฀ALSO฀BY฀MEANS฀OF฀A฀PICTURE฀OR฀SOUND฀

RECORDING�฀)N฀SUCH฀A฀CASE�฀NOT฀ONLY฀THE฀REPORT฀BUT฀ALSO฀THE฀PICTURE฀OR฀SOUND฀RECORD


ING฀IS฀MADE฀AVAILABLE฀TO฀THE฀REQUESTING฀COURT฀ONCE฀THE฀REQUEST฀HAS฀BEEN฀COMPLETED�

)N฀ADDITION�฀COMMUNICATIONS฀TECHNOLOGY฀CAN฀ALSO฀BE฀USED฀TO฀ENABLE฀THE฀PAR


TIES฀AND�OR฀THE฀REQUESTING฀COURT฀TO฀OBSERVE฀THE฀TAKING฀OF฀EVIDENCE฀DIRECTLY฀OR฀

EVEN฀ TO฀ TAKE฀ AN฀ ACTIVE฀PART฀ IN฀PROCEEDINGS฀BY฀MEANS฀OF฀ A฀ VIDEOCONFERENCE�฀

-ORE฀DETAILED฀PROVISIONS฀ON฀THIS฀ARE฀TO฀BE฀FOUND฀IN฀!RTICLES฀��฀AND฀���
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-OREOVER�฀THE฀RULES฀ON฀THE฀USE฀OF฀COMMUNICATIONS฀TECHNOLOGY฀ARE฀COMPARABLE฀TO฀
THOSE฀WHICH฀ALSO฀APPLY฀TO฀COMPLIANCE฀WITH฀A฀SPECIAL฀PROCEDURE฀UNDER฀THE฀LAW฀OF฀
THE฀REQUESTING฀3TATE฀�!RTICLE฀����		�฀4HE฀lRST฀CONDITION฀IS฀A฀REQUEST฀TO฀THIS฀END�฀
4HE฀REQUESTED฀COURT฀CAN฀REFUSE฀THIS฀REQUEST฀IF฀SUCH฀A฀PROCEDURE฀�฀FOR฀EXAMPLE�฀ON฀
GROUNDS฀OF฀PRIVACY฀ISSUES฀�฀IS฀INCOMPATIBLE฀WITH฀THE฀LAW฀OF฀THE฀REQUESTED฀3TATE฀OR฀
IS฀NOT฀FEASIBLE฀AS฀IT฀WOULD฀CAUSE฀MAJOR฀TECHNICAL฀DIFlCULTIES�฀3UCH฀DIFlCULTIES฀CAN฀
ALSO฀BE฀OVERCOME฀IN฀ACCORDANCE฀WITH฀THE฀LAST฀SUBPARAGRAPH฀OF฀!RTICLE฀����	฀BY฀THE฀
COURTS฀MAKING฀THE฀NECESSARY฀TECHNICAL฀MEANS฀AVAILABLE฀TO฀EACH฀OTHER�฀)N฀ADDITION�฀
THE฀REGULATION฀DOES฀NOT฀MAKE฀IT฀CLEAR฀THAT฀IT฀WOULD฀BE฀INADMISSIBLE฀FOR฀THE฀NECES

SARY฀MEANS฀TO฀BE฀MADE฀AVAILABLE฀BY฀THE฀PARTIES�

4HE฀POSSIBILITIES฀OF฀REFUSAL฀CONmICT฀WITH฀THE฀FACT฀THAT฀THE฀REGULATION฀RECOG

NISES฀THE฀BASIC฀ADMISSIBILITY฀OF฀USING฀MODERN฀COMMUNICATIONS฀TECHNOLOGY�฀
4HE฀ REGULATION฀ SHOULD฀ THEREFORE฀ BE฀ INTERPRETED฀ RESTRICTIVELY�฀ !฀ -EMBER฀
3TATE฀IS฀NOT฀ALLOWED฀TO฀INCLUDE฀OR฀TO฀MAINTAIN฀PROVISIONS฀IN฀ITS฀LEGAL฀SYSTEM฀
WHICH฀COMPLETELY฀PROHIBIT฀THE฀USE฀OF฀COMMUNICATIONS฀TECHNOLOGY�฀3UCH฀A฀
PROCEDURE฀WOULD฀MEAN฀THAT฀!RTICLE฀����	฀WOULD฀BE฀COMPLETELY฀DEPRIVED฀OF฀
ITS฀PRACTICAL฀EFFECT฀IN฀THAT฀3TATE�฀4HIS฀WOULD฀CONmICT฀WITH฀GENERAL฀PRINCI

PLES฀OF฀#OMMUNITY฀LAW�฀)N฀ADDITION�฀!RTICLE฀����	฀IMPOSES฀AN฀OBLIGATION฀
ON฀-EMBER฀3TATES฀TO฀ADJUST฀THE฀TECHNICAL฀EQUIPMENT฀IN฀THEIR฀COURTS฀TO฀THE฀
REQUIREMENTS฀OF฀THE฀DAY�

��������฀ 0ARTICIPATION฀OF฀THE฀PARTIES฀OR฀THEIR฀REPRESENTATIVES

!RTICLE฀����	฀ TO฀ ��	฀GOVERNS฀ THE฀ ROLE฀OF฀ THE฀PARTIES฀ AND�OR฀ THEIR฀ REPRESENTATIVES฀
WHEN฀THE฀REQUESTED฀COURT฀TAKES฀EVIDENCE�฀(ERE฀A฀DISTINCTION฀SHOULD฀BE฀MADE฀BE

TWEEN฀PRESENCE฀AND฀PARTICIPATION�฀0RESENCE฀�!RTICLE฀����		฀IS฀THE฀NARROWER฀EXPRES

SION฀AND฀MEANS฀MERE฀PHYSICAL฀PRESENCE�฀WHILE฀PARTICIPATION฀�!RTICLE฀����		฀COVERS฀
EVERY฀FORM฀OF฀ACTIVE฀ INVOLVEMENT฀�฀FOR฀EXAMPLE�฀THE฀QUESTIONING฀OF฀WITNESSES�฀
3UCH฀INVOLVEMENT฀MAY฀ALSO฀TAKE฀PLACE฀BY฀MEANS฀OF฀A฀VIDEOCONFERENCE�

4HE฀CONDITION฀FOR฀THE฀APPLICATION฀OF฀!RTICLE฀����	฀TO฀��	฀IS฀A฀REQUEST฀FOR฀THE฀
PRESENCE฀OR฀PARTICIPATION฀OF฀ THE฀PARTIES฀OR฀ THEIR฀ REPRESENTATIVES�฀7HETHER฀
SUCH฀A฀REQUEST฀IS฀MADE฀DEPENDS฀IN฀TURN฀SOLELY฀ON฀THE฀LAW฀OF฀THE฀REQUESTING฀
3TATE�฀4HIS฀IS฀ALREADY฀MADE฀CLEAR฀IN฀THE฀GENERAL฀INSTRUCTION฀IN฀!RTICLE฀���	฀
AND฀IS฀CONlRMED฀BY฀THE฀INTRODUCTORY฀SENTENCE฀OF฀!RTICLE฀����	฀�@)F฀IT฀IS฀PRO

VIDED฀ FOR฀BY฀ THE฀ LAW฀OF฀ THE฀ ���฀ REQUESTING฀ COURT฀x�	�฀!RTICLE฀��฀DOES฀NOT฀
THEREFORE฀ JUSTIFY฀ANY฀OF฀THE฀PRESENCE฀OR฀PARTICIPATION฀RIGHTS฀OF฀THE฀PARTIES฀
WHICH฀ARE฀INDEPENDENT฀OF฀THE฀LAW฀OF฀THE฀REQUESTING฀3TATE�฀2ATHER�฀THE฀PROVI

SION฀ONLY฀ENSURES฀THAT฀A฀RIGHT฀OF฀PRESENCE฀OR฀PARTICIPATION฀UNDER฀THAT฀LAW฀IS฀
ALSO฀RESPECTED฀BY฀THE฀REQUESTED฀COURT�

4HE฀PRESENCE฀OF฀THE฀PARTIES฀OR฀THEIR฀REPRESENTATIVES฀UNDER฀!RTICLE฀����	฀IS฀AN฀
ABSOLUTE฀RIGHT฀WHICH฀MAY฀NOT฀BE฀RESTRICTED฀BY฀THE฀REQUESTED฀COURT�฀4HE฀IN

TENDED฀PRESENCE฀IS฀THEREFORE฀ONLY฀COMMUNICATED฀IN฀THE฀REQUEST�฀NO฀@REQUEST�฀IS฀
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ACTUALLY฀MADE฀�IN฀THE฀STRICT฀SENSE	�฀4HE฀REQUESTED฀COURT฀MUST฀NOT฀PLEAD฀THAT฀
UNDER฀ITS฀LAW฀THE฀PARTIES฀DO฀NOT฀HAVE฀TO฀BE฀PRESENT฀AT฀THE฀PERFORMANCE฀OF฀COM

PARABLE฀TAKING฀OF฀EVIDENCE�

)N฀CONTRAST�฀THE฀REQUESTED฀COURT฀IS฀ENTITLED฀UNDER฀!RTICLE฀����	฀TO฀DETERMINE฀
CONDITIONS฀FOR฀THE฀ACTIVE฀PARTICIPATION฀OF฀THE฀PARTIES฀OR฀THEIR฀REPRESENTATIVES�฀
!RTICLE฀����	฀DOES฀NOT฀STATE฀WHAT฀CONDITIONS฀COULD฀BE฀INVOLVED฀HERE�฀)NSTEAD�฀A฀
GENERAL฀REFERENCE฀IS฀MADE฀TO฀!RTICLE฀���฀4HIS฀MEANS฀THE฀FOLLOWING�฀IN฀PRINCIPLE�฀
ACTIVE฀PARTICIPATION฀OF฀THE฀PARTIES฀OR฀THEIR฀REPRESENTATIVES฀SHOULD฀TAKE฀PLACE฀AS฀
PROVIDED฀FOR฀IN฀THE฀LAW฀OF฀THE฀REQUESTED฀COURT฀�!RTICLE฀����		�฀7ITH฀REGARD฀TO฀
WHAT฀IS฀PROBABLY฀IN฀PRACTICE฀THE฀MOST฀IMPORTANT฀ASPECT฀OF฀PARTICIPATION�฀THE฀
PUTTING฀OF฀QUESTIONS฀TO฀PERSONS฀TO฀BE฀HEARD�฀THE฀PARTIES฀OR฀THEIR฀REPRESENTATIVES฀
THUS฀ HAVE฀ PRECISELY฀ THE฀ SAME฀ POWERS฀ AS฀ THE฀ PARTIES฀ OR฀ THEIR฀ REPRESENTATIVES฀
WOULD฀HAVE฀ IN฀ INTERNAL฀PROCEEDINGS฀ IN฀ THE฀ REQUESTED฀3TATE�฀ )F�฀HOWEVER�฀ THE฀
REQUESTING฀3TATE฀ASKS฀FOR฀A฀DIFFERENT฀PARTICIPATION฀PROCEDURE฀�FOR฀EXAMPLE�฀A฀
RIGHT฀TO฀ASK฀MORE฀DETAILED฀QUESTIONS฀OR฀PARTICIPATION฀IN฀THE฀FORM฀OF฀A฀VIDEO

CONFERENCE	�฀ THE฀ REQUEST฀ IS฀ TO฀BE฀ COMPLIED฀WITH฀ IN฀ ACCORDANCE฀WITH฀!RTICLE฀
����	฀UNLESS฀IT฀IS฀INCOMPATIBLE฀WITH฀THE฀LAW฀OF฀THE฀REQUESTED฀COURT฀OR฀IS฀NOT฀
FEASIBLE฀BECAUSE฀IT฀WOULD฀CAUSE฀MAJOR฀PRACTICAL฀DIFlCULTIES�

4HE฀FORMAL฀PROCEDURE฀IS฀LAID฀DOWN฀IN฀!RTICLE฀����	฀AND฀��	�฀!฀CONDITION฀FOR฀
THE฀PRESENCE฀OR฀PARTICIPATION฀OF฀THE฀PARTIES฀IS฀A฀CORRESPONDING฀REQUEST฀�!RTICLE฀
����		�฀4HIS฀REQUEST฀CAN฀BE฀MADE฀EITHER฀USING฀FORM฀!฀OR฀SEPARATELY�฀&ORM฀!฀
CLEARLY฀SHOWS฀THE฀DIFFERENCE฀IN฀TREATMENT฀BETWEEN฀�MERE	฀PRESENCE฀AND฀�ACTIVE	฀
PARTICIPATION�฀ THE฀ INTENDED฀ PRESENCE฀ IS฀ SIMPLY฀ COMMUNICATED฀ �POINT฀ ���	�฀
WHEREAS฀PARTICIPATION฀IS฀REQUESTED฀�POINT฀���	�฀)N฀THE฀EVENT฀OF฀PARTICIPATION�฀
MORE฀DETAILS฀WILL฀HAVE฀TO฀BE฀GIVEN฀OF฀WHAT฀FORM฀SUCH฀PARTICIPATION฀SHOULD฀TAKE�฀
3INCE฀FORM฀!฀DOES฀NOT฀CONTAIN฀A฀SEPARATE฀HEADING฀FOR฀THIS�฀A฀DESCRIPTION฀OF฀THE฀
DESIRED฀PARTICIPATION฀WILL฀HAVE฀TO฀BE฀INCLUDED฀IN฀AN฀ANNEX�

&URTHER฀ON�฀IN฀FORM฀&�฀THE฀REQUESTED฀COURT฀NOTIlES฀THE฀PARTIES฀OR฀THEIR฀REPRE

SENTATIVES฀OF฀THE฀TIME฀AND฀PLACE฀OF฀PERFORMANCE฀OF฀THE฀TAKING฀OF฀EVIDENCE฀AND�฀
WHERE฀ APPROPRIATE�฀ CONDITIONS฀ UNDER฀ WHICH฀ THEY฀ MAY฀ PARTICIPATE฀ �!RTICLE฀
����		�฀.O฀PARTICULAR฀METHOD฀OF฀TRANSMISSION฀IS฀LAID฀DOWN฀FOR฀THIS฀FORM�฀4HE฀
REQUESTED฀COURT฀WILL฀THEREFORE฀IN฀PRINCIPLE฀HAVE฀TO฀PROCEED฀IN฀ACCORDANCE฀WITH฀
ITS฀LAW�฀)F฀THE฀REQUESTING฀COURT฀WANTS฀THIS฀FORM฀TO฀BE฀SERVED฀ON฀THE฀PARTIES฀IN฀A฀
PARTICULAR฀WAY�฀IT฀WILL฀HAVE฀TO฀REQUEST฀THIS฀IN฀ACCORDANCE฀WITH฀!RTICLE฀����	�฀
.O฀TRANSLATION฀OF฀THE฀FORM฀IS฀REQUIRED�฀THE฀GENERAL฀RULE฀IN฀!RTICLE฀��฀IN฀FACT�฀
ALSO฀COVERS฀COMMUNICATIONS฀IN฀ACCORDANCE฀WITH฀!RTICLE฀����	�฀&OR฀PRACTICAL฀
REASONS�฀IT฀WOULD฀BE฀APPROPRIATE฀TO฀SEND฀THE฀COMMUNICATION฀FOR฀DOCUMENTA

TION฀PURPOSES฀TO฀THE฀REQUESTING฀COURT฀AS฀WELL�

7HILE฀!RTICLE฀����	฀TO฀��	฀GOVERNS฀THE฀RIGHT฀PROVIDED฀FOR฀IN฀THE฀REGULATION฀OF฀
PARTIES฀TO฀BE฀PRESENT฀OR฀TO฀PARTICIPATE฀IN฀THE฀TAKING฀OF฀EVIDENCE�฀PARAGRAPH฀�฀
STATES฀A฀SELF
EVIDENT฀TRUTH�฀EVEN฀IF฀THE฀PARTIES฀ARE฀NOT฀REQUESTED฀TO฀BE฀PRESENT฀OR฀
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TO฀PARTICIPATE�฀THE฀REQUESTED฀COURT฀CAN฀ASK฀THE฀PARTIES฀TO฀BE฀PRESENT฀OR฀TO฀PAR

TICIPATE�฀4HIS฀ALREADY฀FOLLOWS฀FROM฀!RTICLE฀����	฀WHEREBY฀REQUESTS฀ARE฀TO฀BE฀
EXECUTED฀IN฀ACCORDANCE฀WITH฀THE฀LAW฀OF฀THE฀REQUESTED฀3TATE�฀7HERE฀THAT฀LAW฀
PROVIDES฀FOR฀THE฀PRESENCE฀OR฀PARTICIPATION฀OF฀THE฀PARTIES�฀THE฀REQUESTED฀COURT฀
CAN฀ALSO฀AVAIL฀ITSELF฀OF฀THIS฀LAW฀IF฀NO฀REQUEST฀IS฀MADE฀IN฀THIS฀CONNECTION�฀(OW

EVER�฀!RTICLE฀����	฀SETS฀A฀LIMIT�฀THE฀CONDITION฀FOR฀THE฀PRESENCE฀OR฀PARTICIPATION฀
OF฀THE฀PARTIES฀IS฀THAT฀APPROPRIATE฀PROVISION฀IS฀ALSO฀MADE฀IN฀THE฀LAW฀OF฀THE฀RE

QUESTING฀COURT�฀4HE฀TAKING฀OF฀EVIDENCE฀ABROAD฀MUST฀NOT฀ LEAD฀TO฀A฀SITUATION฀
WHERE฀THE฀PARTIES฀TO฀SPECIlC฀PROCEEDINGS฀SUDDENLY฀HAVE฀MORE฀RIGHTS฀THAN฀IN฀
PURELY฀INTERNAL฀PROCEEDINGS�฀)F฀IN฀SUCH฀A฀CASE฀THE฀TAKING฀OF฀EVIDENCE฀WITHOUT฀
THE฀PARTICIPATION฀OF฀THE฀PARTIES฀IS฀INCOMPATIBLE฀WITH฀THE฀LAW฀OF฀THE฀REQUESTED฀
3TATE�฀IT฀COULD฀BE฀REFUSED฀�!RTICLE฀����		�

��������฀ 0ARTICIPATION฀OF฀REPRESENTATIVES฀OF฀THE฀REQUESTING฀COURT

4HE฀POSSIBILITY฀OF฀REPRESENTATIVES฀OF฀THE฀REQUESTING฀COURT฀BEING฀PRESENT฀AT฀THE฀
TAKING฀OF฀EVIDENCE฀OR฀OF฀TAKING฀�AN฀ACTIVE	฀PART฀THEREIN฀IS฀COVERED฀BY฀!RTICLE฀
���฀(ERE�฀TOO�฀A฀SPECIAL฀PROCEDURE฀FOR฀THE฀TRADITIONAL฀TAKING฀OF฀EVIDENCE฀IS฀IN

VOLVED�฀4HE฀REQUESTED฀COURT฀THEREFORE฀TAKES฀CHARGE฀OF฀THE฀TAKING฀OF฀EVIDENCE�฀
UNLIKE฀WHAT฀HAPPENS฀IN฀THE฀CASE฀OF฀DIRECT฀TAKING฀OF฀EVIDENCE฀IN฀ACCORDANCE฀
WITH฀!RTICLE฀���

!RTICLE฀����	฀DETERMINES฀WHO฀IS฀TO฀BE฀CONSIDERED฀A฀REPRESENTATIVE฀OF฀THE฀RE

QUESTING฀COURT฀SOLELY฀IN฀ACCORDANCE฀WITH฀ITS฀LAW�฀)N฀PRACTICE�฀MEMBERS฀OF฀THAT฀
COURT฀�฀PRIMARILY฀A฀JUDGE฀DEALING฀WITH฀THE฀MATTER฀�฀AND฀EXPERTS฀WILL฀BE฀IN

VOLVED�฀4O฀THAT฀EXTENT�฀THE฀REQUESTED฀COURT฀HAS฀NO฀POWERS฀OF฀EXAMINATION�฀IF฀A฀
PERSON฀IS฀NAMED฀IN฀THE฀REQUEST฀AS฀A฀REPRESENTATIVE฀OF฀THE฀REQUESTING฀COURT�฀IT฀
SHOULD฀BE฀ASSUMED฀THAT฀THIS฀ACT฀OF฀REPRESENTATION฀ACTUALLY฀OCCURS�

!RTICLE฀��฀HAS฀A฀DUAL฀AIM�฀lRSTLY�฀IT฀SHOULD฀BE฀MADE฀POSSIBLE฀FOR฀THE฀REPRESENT

ATIVES฀OF฀THE฀REQUESTING฀COURT฀DIRECTLY฀TO฀OBSERVE฀STATEMENTS฀MADE฀BY฀PERSONS฀
BEING฀QUESTIONED�฀4HIS฀MAY฀BE฀OF฀DECISIVE฀IMPORTANCE฀FOR฀THE฀EVALUATION฀OF฀
SUCH฀STATEMENTS�฀-ERE฀�PASSIVE	฀PRESENCE฀OF฀THE฀REPRESENTATIVE฀IS฀SUFlCIENT฀FOR฀
THIS฀ AIM�฀ !CTIVE฀ PARTICIPATION฀ HAS฀ A฀ WIDER฀ SIGNIlCANCE�฀ 7HEN฀ EVIDENCE฀ IS฀
TAKEN�฀DEVELOPMENTS฀MAY฀OCCUR฀WHICH฀COULD฀NOT฀HAVE฀BEEN฀ENVISAGED฀EVEN฀IN฀
THE฀MOST฀DETAILED฀OF฀ REQUESTS�฀ )F฀ A฀ REPRESENTATIVE฀ OF฀ THE฀ REQUESTING฀ COURT฀ IS฀
PRESENT�฀HE฀CAN฀REACT฀TO฀SUCH฀DEVELOPMENTS฀AND�฀FOR฀EXAMPLE�฀ASK฀QUESTIONS�฀
THE฀NEED฀ FOR฀WHICH฀ARISES฀ONLY฀ FROM฀THE฀ STATEMENTS฀PREVIOUSLY฀GIVEN฀BY฀ THE฀
PERSONS฀BEING฀QUESTIONED�฀)F฀AN฀EXPERT฀IS฀SENT฀AS฀A฀REPRESENTATIVE�฀HE฀WILL฀ALSO฀
BE฀ABLE฀TO฀PUT฀ADDITIONAL฀TECHNICAL฀QUESTIONS฀WHICH฀ARE฀OF฀IMPORTANCE฀FOR฀THE฀
PRODUCTION฀OF฀HIS฀REPORT�

4HE฀STRUCTURE฀OF฀!RTICLE฀��฀SCARCELY฀DIFFERS฀FROM฀THAT฀OF฀!RTICLE฀���฀4HE฀CONDI

TION฀ FOR฀APPLYING฀THIS฀PROVISION฀ IS฀ THEREFORE฀ONCE฀AGAIN฀A฀CORRESPONDING฀RE

QUEST�฀4HE฀LAW฀OF฀THE฀REQUESTING฀COURT฀DETERMINES฀WHETHER฀SUCH฀A฀REQUEST฀CAN฀
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BE฀MADE฀OR�฀IF฀NEED฀BE�฀EVEN฀HAS฀TO฀BE฀MADE�฀!RTICLE฀��฀THUS฀DOES฀NOT฀PROVIDE฀
JUSTIlCATION฀FOR฀THE฀RIGHT�฀WHICH฀IS฀INDEPENDENT฀OF฀THE฀LAW฀OF฀THE฀REQUESTING฀
3TATE�฀OF฀THE฀REPRESENTATIVES฀OF฀THE฀REQUESTING฀3TATE฀TO฀BE฀PRESENT฀OR฀TO฀PARTICI

PATE�฀ 4HE฀ PROVISION฀ APPLIES฀ ONLY฀ IF฀ THIS฀ RIGHT฀ ENABLES฀ REPRESENTATIVES฀ OF฀ THE฀
COURT฀ TO฀BE฀PRESENT฀OR฀TO฀PARTICIPATE฀ IN฀THE฀TAKING฀OF฀EVIDENCE฀ABROAD฀OR�฀ IF฀
NEED฀BE�฀PRESCRIBES฀THIS฀COURSE฀OF฀ACTION�

4HE฀MERE฀PRESENCE฀OF฀REPRESENTATIVES฀OF฀THE฀REQUESTING฀COURT฀MUST�฀HOWEVER�฀
BE฀PERMITTED฀IN฀THE฀TAKING฀OF฀EVIDENCE฀�!RTICLE฀����		�฀WHEREAS฀ACTIVE฀PARTICI

PATION฀�FOR฀EXAMPLE�฀RIGHT฀TO฀PUT฀QUESTIONS	฀IS฀ALLOWED฀ONLY฀IN฀ACCORDANCE฀WITH฀
THE฀CONDITIONS฀SET฀BY฀THE฀REQUESTED฀COURT฀�!RTICLE฀����		�฀4HESE฀CONDITIONS฀ARE฀
AGAIN฀TO฀BE฀DETERMINED฀IN฀ACCORDANCE฀WITH฀!RTICLE฀���฀4HE฀LIMITS฀ON฀ACTIVE฀
PARTICIPATION฀ARE฀THEREFORE฀INCOMPATIBILITY฀WITH฀THE฀LAW฀OF฀THE฀REQUESTED฀COURT฀
AND฀MAJOR฀PRACTICAL฀DIFlCULTIES�฀!CCORDING฀TO฀GENERAL฀PRINCIPLES฀OF฀#OMMU

NITY฀LAW�฀THE฀LAW฀OF฀THE฀REQUESTED฀COURT฀MAY฀NOT�฀HOWEVER�฀BE฀INTERPRETED฀SO฀
STRICTLY฀ THAT฀ THE฀ RIGHT฀ TO฀ ACTIVE฀PARTICIPATION฀GUARANTEED฀ IN฀!RTICLE฀����	฀ IS฀
DEPRIVED฀OF฀ALL฀PRACTICAL฀EFFECT�฀)N฀DETAIL�฀THIS฀MEANS฀THE฀FOLLOWING�฀THE฀FOCAL฀
POINT฀OF฀THE฀RIGHT฀TO฀PARTICIPATE฀WILL฀BE฀THE฀POSSIBILITY฀OF฀PUTTING฀QUESTIONS฀TO฀
PERSONS฀GIVING฀EVIDENCE�฀4HE฀EXACT฀FORM฀OF฀THIS฀RIGHT฀TO฀PUT฀QUESTIONS฀WILL฀BE฀
DETERMINED฀BY฀THE฀LAW฀OF฀THE฀REQUESTED฀COURT�

)N฀PARTICULAR�฀THIS฀BASIS฀WILL฀HAVE฀TO฀BE฀USED฀TO฀DETERMINE฀WHETHER฀THE฀QUES

TIONS฀ARE฀TO฀BE฀PUT฀DIRECTLY฀OR฀VIA฀THE฀JUDGE฀OF฀THE฀REQUESTED฀COURT฀WHO฀IS฀
LEADING฀ THE฀QUESTIONING�฀4HIS฀ JUDGE฀WILL฀ ALSO฀BE฀ABLE฀ TO฀ REJECT฀ INDIVIDUAL฀
QUESTIONS฀IF฀THEY�฀FOR฀EXAMPLE�฀CONmICT฀WITH฀RIGHTS฀OF฀A฀WITNESS฀TO฀REFUSE฀TO฀
GIVE฀EVIDENCE฀UNDER฀THE฀LAW฀OF฀THE฀REQUESTED฀3TATE�฀(OWEVER�฀IT฀WOULD฀BE฀
INADMISSIBLE฀TO฀PRECLUDE฀ALL฀RIGHTS฀OF฀THE฀REPRESENTATIVES฀OF฀THE฀REQUESTING฀
3TATE฀TO฀ASK฀QUESTIONS�

!RTICLE฀����	฀AND฀��	฀COVERS฀THE฀FORMAL฀PROCEDURE�฀5NDER฀!RTICLE฀����	�฀THE฀
REQUESTING฀COURT฀CAN฀ALREADY฀INCLUDE฀THE฀INFORMATION฀THAT฀A฀REPRESENTATIVE฀IS฀
TO฀BE฀PRESENT฀AT฀THE฀TAKING฀OF฀EVIDENCE฀OR฀THE฀REQUEST฀FOR฀ACTIVE฀PARTICIPATION฀
IN฀THE฀ORIGINAL฀REQUEST฀FOR฀MUTUAL฀ASSISTANCE฀�FORM฀!	�฀HOWEVER�฀THIS฀INFORMA

TION฀CAN฀ALSO฀BE฀ TRANSMITTED฀AT฀A฀ LATER฀ STAGE�฀4HE฀ REQUESTED฀COURT฀ THEREFORE฀
INFORMS฀THE฀REQUESTING฀COURT฀USING฀FORM฀&฀OF฀THE฀PLACE฀AND฀TIME฀OF฀THE฀PRO

CEEDINGS฀AND�฀IF฀NECESSARY�฀ALSO฀INDICATES฀THE฀CONDITIONS฀FOR฀SUCH฀PARTICIPATION�฀
"EFORE฀THE฀FORMAL฀NOTIlCATION฀TAKES฀PLACE�฀IT฀WILL฀BE฀USEFUL฀FOR฀BOTH฀COURTS฀TO฀
AGREE฀INFORMALLY฀�BY฀PHONE	฀ON฀A฀DATE�

!RTICLE฀����	฀AND฀��	฀CONTAINS฀A฀SUMMARY฀OF฀�COMPLETELY฀DIFFERENT	฀GROUNDS฀
FOR฀REFUSING฀TO฀EXECUTE฀A฀REQUEST�฀4HIS฀PROVISION฀IS฀OF฀A฀DElNITIVE฀NATURE฀IF฀THE฀
REQUEST฀WAS฀FOR฀THE฀TAKING฀OF฀EVIDENCE฀IN฀ACCORDANCE฀WITH฀THE฀LAW฀OF฀THE฀RE
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QUESTED฀3TATE�฀/THER฀GROUNDS฀FOR฀REFUSAL฀MAY฀NOT฀BE฀ADDUCED฀IN฀SUCH฀A฀CASE�฀
)F�฀ON฀THE฀OTHER฀HAND�฀A฀REQUEST฀FOR฀THE฀TAKING฀OF฀EVIDENCE฀IS฀MADE฀WHICH฀IS฀NOT฀
IN฀ ACCORDANCE฀ WITH฀ THAT฀ LAW�฀ THE฀ GROUNDS฀ FOR฀ REFUSAL฀ REFERRED฀ TO฀ IN฀ !RTICLE฀
����	฀AND฀��	฀ARE฀STILL฀TO฀BE฀OBSERVED฀�SEE฀3UBSECTION฀�����฀ABOVE	�

!RTICLE฀����	฀lRST฀COVERS฀THE฀CASE฀OF฀THE฀RIGHT฀TO฀REFUSE฀TO฀GIVE฀EVIDENCE฀OR฀A฀PROHIBI

TION฀FROM฀GIVING฀EVIDENCE฀UNDER฀THE฀LAW฀OF฀THE฀REQUESTING฀OR฀REQUESTED฀3TATE�฀!C

CORDING฀TO฀THE฀TEXT฀OF฀THE฀PROVISION�฀ACCOUNT฀IS฀TO฀BE฀TAKEN฀OF฀THESE฀RESTRICTIONS฀ONLY฀
IF฀THE฀PERSON฀TO฀BE฀HEARD฀�฀IF฀NECESSARY฀AFTER฀RECEIVING฀INSTRUCTIONS฀ON฀THIS฀MATTER฀
FROM฀THE฀COURT฀�฀INVOKES฀THEM�฀4HERE฀IS฀CONSEQUENTLY฀NO฀PROVISION฀FOR฀OFlCIALLY฀
RECOGNISING฀BANS฀ON฀PERSONS฀GIVING฀EVIDENCE�฀)N฀GENERAL�฀SUCH฀GROUNDS฀FOR฀REFUSAL฀
WILL฀THEREFORE฀NOT฀BE฀RECOGNISABLE฀UNTIL฀QUESTIONING฀HAS฀BEEN฀ATTEMPTED�฀)F฀THE฀PER

SON฀BEING฀QUESTIONED฀INVOKES฀THE฀RIGHT฀TO฀REFUSE฀TO฀GIVE฀EVIDENCE฀UNDER฀THE฀LAW฀OF฀
THE฀REQUESTING฀3TATE฀AND฀IF฀NO฀INFORMATION฀IS฀AVAILABLE฀ON฀THIS฀MATTER�฀THE฀REQUESTED฀
COURT฀HAS฀TO฀ASK฀THE฀REQUESTING฀COURT฀FOR฀CLARIlCATION�฀4HERE฀IS฀NO฀SEPARATE฀FORM฀FOR฀
THIS�฀)F฀IT฀EMERGES฀THAT฀THERE฀WERE฀GROUNDS฀FOR฀REFUSING฀TO฀GIVE฀A฀STATEMENT�฀THE฀RE

QUESTING฀3TATE฀IS฀TO฀BE฀IMMEDIATELY฀NOTIlED฀USING฀FORM฀(�

!RTICLE฀����	�A	฀AND฀�B	฀CONTAINS฀GROUNDS฀FOR฀REFUSAL฀WHICH฀MUST฀ALREADY฀HAVE฀
BEEN฀NOTICED฀WHEN฀THE฀SUBSTANCE฀OF฀THE฀REQUEST฀WAS฀BEING฀EXAMINED�฀4HEY฀ARE฀
TO฀BE฀NOTIlED฀TO฀THE฀REQUESTING฀COURT฀WITHIN฀��฀DAYS฀OF฀THE฀REQUEST฀BEING฀RE

CEIVED฀�!RTICLE฀����		�

5NDER฀!RTICLE฀����	�A	�฀THE฀EXECUTION฀OF฀A฀REQUEST฀CAN฀BE฀REFUSED฀IF฀THE฀REQUEST฀
DOES฀NOT฀FALL฀WITHIN฀THE฀SCOPE฀OF฀THE฀REGULATION�฀7HETHER฀THIS฀IS฀THE฀CASE฀NEEDS฀
TO฀BE฀EXAMINED฀IN฀ACCORDANCE฀WITH฀CRITERIA฀PECULIAR฀TO฀THIS฀REGULATION฀�SEE฀3EC

TION฀�฀ABOVE	�

5NDER฀!RTICLE฀����	�B	�฀THE฀EXECUTION฀CAN฀BE฀REFUSED฀IF฀UNDER฀THE฀LAW฀OF฀THE฀RE

QUESTED฀COURT฀IT฀DOES฀NOT฀FALL฀WITHIN฀THE฀FUNCTIONS฀OF฀THE฀JUDICIARY�฀4HIS฀PROVISION฀
APPLIES฀ONLY฀TO฀THE฀�HARDLY฀IMAGINABLE	฀CASE฀WHERE฀UNDER฀THE฀LAW฀OF฀THE฀REQUESTED฀
3TATE฀A฀PARTICULAR฀TYPE฀OF฀TAKING฀OF฀EVIDENCE฀WAS฀TO฀BE฀CARRIED฀OUT฀INDEPENDENTLY฀
OF฀THE฀SUBJECT฀MATTER฀OF฀THE฀PROCEEDINGS฀NOT฀BY฀COURTS฀BUT฀BY฀OTHER฀BODIES�฀)N฀CON

TRAST�฀THERE฀IS฀NO฀PROVISION฀FOR฀THE฀SITUATION฀WHERE฀A฀MATTER฀TO฀BE฀CLASSIlED฀UNDER฀
THE฀REGULATION฀AS฀A฀CIVIL฀CASE฀DOES฀NOT฀FALL฀WITHIN฀THE฀FUNCTIONS฀OF฀THE฀JUDICIARY฀IN฀
THE฀REQUESTED฀3TATE�฀)F฀A฀COURT฀REQUESTS฀THAT฀IN฀SUCH฀A฀CASE฀EVIDENCE฀BE฀TAKEN฀WHICH฀
BECAUSE฀OF฀ITS฀NATURE฀IS฀THE฀RESPONSIBILITY฀OF฀THE฀COURTS฀IN฀THE฀REQUESTED฀3TATE฀AS฀WELL฀
�E�G�฀REQUESTS฀THAT฀WITNESSES฀BE฀QUESTIONED	�฀!RTICLE฀����	�B	฀IS฀NOT฀APPLICABLE฀AND฀
THE฀TAKING฀OF฀EVIDENCE฀IS฀THEREFORE฀TO฀BE฀CARRIED฀OUT�฀4HIS฀EMERGES�฀IN฀PARTICULAR�฀
FROM฀!RTICLE฀����	฀WHEREBY฀A฀REQUEST฀�INTER฀ALIA	฀MAY฀NOT฀BE฀REFUSED฀BECAUSE฀THERE฀
IS฀NO฀JUDICIAL฀PROCEDURE฀IN฀THE฀LAW฀OF฀THE฀REQUESTED฀3TATE฀CORRESPONDING฀TO฀THAT฀OF฀
THE฀REQUESTING฀3TATE�

!RTICLE฀����	�C	฀AND฀�D	฀COVERS฀THE฀LEGAL฀IMPLICATIONS฀OF฀A฀REQUEST฀TO฀COMPLETE฀
THE฀REQUEST฀�!RTICLE฀�	฀OR฀TO฀PAY฀AN฀ADVANCE฀�!RTICLE฀��	�฀)F฀SUCH฀A฀REQUEST฀IS฀
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NOT฀COMPLIED฀WITH฀WITHIN฀��฀DAYS฀�COMPLETION	฀OR฀��฀DAYS฀�ADVANCE	�฀THE฀EX

ECUTION฀OF฀THE฀REQUEST฀MAY฀BE฀REFUSED�฀/N฀THE฀EXPIRY฀OF฀THE฀TIME฀LIMIT�฀THE฀
REQUESTING฀3TATE฀ IS฀ TO฀BE฀NOTIlED฀WITHOUT฀DELAY�฀4HE฀FACT฀THAT฀!RTICLE฀����	฀
ALSO฀MAKES฀PROVISION฀FOR฀A฀��
DAY฀TIME฀LIMIT฀FOR฀SUCH฀CASES฀FROM฀RECEIPT฀OF฀THE฀
REQUEST฀MUST฀BE฀A฀MISTAKE฀ON฀THE฀PART฀OF฀THE฀DRAFTER�฀A฀REFUSAL฀IS�฀OF฀COURSE�฀NOT฀
POSSIBLE฀UNTIL฀THE฀TIME฀LIMITS฀SPECIlED฀IN฀!RTICLE฀����	�C	฀AND฀�D	฀HAVE฀LAPSED฀
UNUTILISED�

/THER฀GROUNDS฀FOR฀REFUSAL฀ARE฀NOT฀PROVIDED฀FOR�฀4HIS฀IS฀CLEAR฀FROM฀THE฀CONCLUSIVE฀
WORDING฀OF฀!RTICLE฀����	฀AND฀��	�฀lRST฀SENTENCE�฀&URTHERMORE�฀!RTICLE฀����	฀EX

PRESSLY฀STIPULATES฀THAT฀THE฀COURT฀MAY฀NOT฀REFUSE฀TO฀EXECUTE฀THE฀REQUEST฀IF฀THE฀RE

QUESTED฀3TATE฀HAS฀EXCLUSIVE฀JURISDICTION฀IN฀THE฀PROCEEDINGS฀UNDERLYING฀THE฀REQUEST�฀
4HE฀REQUESTED฀COURT฀IS฀THUS฀OBLIGED฀BY฀THE฀REQUESTING฀COURT฀TO฀SETTLE฀THE฀QUESTION฀
OF฀JURISDICTION�฀4HIS฀CONSTITUTES฀A฀CERTAIN฀CONTRADICTION฀UNDER฀THE฀%UROPEAN฀,AW฀
ON฀#IVIL฀0ROCEDURE�฀5NDER฀!RTICLE฀����	฀OF฀2EGULATION฀�%#	฀.O฀�������฀�"RUS

SELS฀)฀2EGULATION	�฀ANY฀INFRINGEMENT฀OF฀THE฀PROVISIONS฀ON฀EXCLUSIVE฀JURISDICTIONS฀
ENTITLES฀THE฀COURT฀TO฀REFUSE฀TO฀RECOGNISE฀AND฀ENFORCE฀A฀JUDGMENT�

4HE฀POSSIBILITY฀FOR฀THE฀DIRECT฀TAKING฀OF฀EVIDENCE฀ABROAD฀�!RTICLE฀��	฀REPRE

SENTS฀ MAJOR฀ PROGRESS฀ IN฀ RELATION฀ TO฀ THE฀ PREVIOUS฀ LEGAL฀ SITUATION�฀ 5NLIKE฀ THE฀
TRADITIONAL฀TAKING฀OF฀EVIDENCE฀BY฀WAY฀OF฀MUTUAL฀LEGAL฀ASSISTANCE�฀THE฀REQUEST

ING฀COURT฀PERFORMS฀THE฀TAKING฀OF฀EVIDENCE฀UNDER฀ITS฀OWN฀LAW�฀AS฀A฀RULE�฀WITHOUT฀
THE฀PARTICIPATION฀OF฀THE฀COURTS฀OF฀THE฀3TATE฀IN฀WHICH฀THE฀TAKING฀OF฀EVIDENCE฀IS฀
TO฀TAKE฀PLACE฀�!RTICLE฀����	฀AND฀��	�฀FOR฀EXCEPTIONS�฀SEE฀BELOW	�

4HE฀QUESTION฀OF฀WHETHER฀A฀COURT฀MAY�฀OR�฀WHERE฀APPLICABLE�฀HAS฀TO฀MAKE฀USE฀OF฀
THE฀POSSIBILITY฀PROVIDED฀BY฀ THE฀ REGULATION฀ FOR฀ THE฀DIRECT฀ TAKING฀OF฀ EVIDENCE฀
ABROAD฀DEPENDS฀ENTIRELY฀ON฀ITS฀LAW�฀4HIS฀FOLLOWS฀FROM฀!RTICLE฀���	�B	�฀!RTICLE฀
��฀IS฀ONLY฀APPLICABLE฀IF฀A฀COURT฀REQUESTS฀UNDER฀ITS฀OWN฀LAW฀TO฀TAKE฀EVIDENCE฀
DIRECTLY฀ABROAD�

4HE฀LAW฀OF฀THE฀REQUESTING฀3TATE฀ALSO฀DETERMINES฀WHO฀PERFORMS฀THE฀TAKING฀OF฀EVI

DENCE฀�!RTICLE฀����		�฀)N฀PRACTICE�฀TWO฀SCENARIOS�฀ IN฀PARTICULAR�฀ARE฀CONCEIVABLE�฀
&IRSTLY�฀THE฀COURT฀ITSELF฀�฀I�E�฀THE฀COMPETENT฀JUDGE฀�฀MAY฀TAKE฀EVIDENCE฀ABROAD�฀
3ECONDLY�฀AN฀EXPERT฀MAY฀BE฀SENT�฀WHO฀CONDUCTS฀INQUIRIES฀ABROAD฀AND฀ON฀THAT฀BASIS฀
THEN฀SUBMITS฀AN฀OPINION฀TO฀THE฀COURT฀BEFORE฀WHICH฀THE฀CASE฀IS฀PENDING�

)N฀THE฀ELABORATION฀OF฀THE฀REGULATION�฀THE฀QUESTION฀OF฀WHETHER฀SENDING฀AN฀EXPERT฀
ALSO฀CONSTITUTES฀DIRECT฀ TAKING฀OF฀EVIDENCE฀ IN฀THE฀SENSE฀OF฀!RTICLE฀��฀WAS฀CON

TENTIOUS�฀3OME฀-EMBER฀3TATES฀HELD฀ THE฀OPINION฀ THAT฀ THE฀ EXPERT�S฀ CONDUCT฀OF฀
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INQUIRIES฀WAS฀NOT฀ IN฀ ITSELF฀ AN฀ ACTIVITY฀OF฀ THE฀ COURT฀ AND฀ THEREFORE฀DID฀NOT฀ FALL฀
WITHIN฀THE฀SCOPE฀OF฀THE฀REGULATION฀ANYWAY�฀!S฀A฀RESULT�฀THE฀COURTS฀WERE฀IN฀PRIN

CIPLE฀FREE฀TO฀SEND฀EXPERTS฀ABROAD�฀/THER฀DELEGATIONS�฀ON฀THE฀OTHER฀HAND�฀REGARDED฀
THE฀ACTIVITY฀OF฀AN฀EXPERT฀AS฀AN฀ACTIVITY฀OF฀THE฀COURT฀OF฀THE฀SENDING฀3TATE฀�IN฀THE฀
WIDER฀SENSE	฀AND฀THEREFORE�฀ON฀THE฀GROUNDS฀OF฀GENERAL฀INTERNATIONAL฀LAW฀AND฀IN฀
THE฀ABSENCE฀OF฀AN฀EXPLICIT฀AUTHORISATION�฀CONSIDERED฀IT฀INADMISSIBLE�฀!RTICLE฀����	฀
SETTLED฀THIS฀DISPUTE฀IN฀FAVOUR฀OF฀THE฀STRICTER฀INTERPRETATION�฀4HUS�฀SENDING฀AN฀EX

PERT฀IS฀ALSO฀ONLY฀POSSIBLE฀PURSUANT฀TO฀THE฀PROCEDURE฀IN฀!RTICLE฀���

4HE฀POSSIBILITIES฀FOR฀THE฀DIRECT฀TAKING฀OF฀EVIDENCE฀ABROAD฀ARE฀RESTRICTED฀ON฀A฀
NUMBER฀OF฀COUNTS�฀&IRSTLY�฀IT฀MAY฀ONLY฀TAKE฀PLACE฀ON฀A฀VOLUNTARY฀BASIS฀�!RTICLE฀
����		�฀4HUS�฀A฀COURT฀MAY฀UNDER฀NO฀CIRCUMSTANCES฀IMPOSE฀COERCIVE฀MEASURES฀
OF฀ANY฀SORT฀ABROAD�฀!LL฀PERSONS฀TO฀BE฀HEARD฀MUST฀BE฀EXPRESSLY฀INFORMED฀THAT฀
ANY฀STATEMENTS฀MADE฀WILL฀BE฀ON฀A฀VOLUNTARY฀BASIS�

)N฀ADDITION�฀ THE฀COMPETENT฀AUTHORITY฀OF฀ THE฀REQUESTED฀3TATE฀MAY฀SET฀CONDI

TIONS฀FOR฀THE฀TAKING฀OF฀EVIDENCE฀�!RTICLE฀����		�฀/NE฀SUCH฀CONDITION฀MAY�฀IN฀
PARTICULAR�฀BE฀THE฀PARTICIPATION฀OF฀A฀COURT฀OF฀THE฀REQUESTED฀3TATE�฀)N฀THIS฀CASE�฀
HOWEVER�฀THE฀TAKING฀OF฀EVIDENCE฀IS฀ALSO฀INCUMBENT฀UPON฀THE฀REQUESTING฀3TATE�฀
THE฀COURT฀ASSIGNED฀BY฀THE฀REQUESTED฀3TATE฀ONLY฀HAS฀TO฀ENSURE฀THAT฀!RTICLE฀��฀IS฀
PROPERLY฀APPLIED฀AND฀THAT฀ANY฀CONDITIONS฀SET฀ARE฀MET�

!฀REQUEST฀FOR฀EVIDENCE฀TO฀BE฀TAKEN฀DIRECTLY฀MAY฀BE฀REFUSED฀IF฀THE฀REQUEST฀DOES฀
NOT฀FALL฀WITHIN฀THE฀SCOPE฀OF฀THE฀REGULATION฀OR฀DOES฀NOT฀CONTAIN฀ALL฀INFORMATION฀
REQUIRED฀UNDER฀!RTICLE฀�฀�!RTICLE฀����	�A	฀AND฀�B		�฀4HESE฀GROUNDS฀FOR฀REFUSAL฀
ARE฀THE฀SAME฀AS฀THOSE฀WHICH฀APPLY฀TO฀REQUESTS฀FOR฀EVIDENCE฀TO฀BE฀TAKEN฀BY฀TRA

DITIONAL฀MEANS฀�!RTICLE฀����	�A	฀AND฀�C		�฀)N฀ADDITION�฀DIRECT฀TAKING฀OF฀EVI

DENCE฀MAY฀BE฀REFUSED฀IF฀IT฀IS฀CONTRARY฀TO฀FUNDAMENTAL฀PRINCIPLES฀OF฀LAW฀IN฀THE฀
REQUESTED฀3TATE฀�!RTICLE฀����	�C		�

4HE฀PRACTICAL฀SIGNIlCANCE฀OF฀THE฀LAST฀GROUND฀FOR฀REFUSAL฀MAY฀NOT฀BE฀TOO฀GREAT�฀
&IRSTLY�฀A฀GENERAL฀REFUSAL฀OF฀ANY฀FORM฀OF฀DIRECT฀TAKING฀OF฀EVIDENCE�฀BY฀THE฀COURTS฀
OF฀OTHER฀-EMBER฀3TATES฀ON฀THE฀BASIS฀OF฀THIS฀GROUND฀FOR฀REFUSAL�฀IS฀RULED฀OUT฀ON฀
THE฀GROUNDS฀THAT฀THE฀SOVEREIGNTY฀OF฀THE฀3TATE฀CONCERNED฀WOULD฀BE฀ENCROACHED฀
UPON฀AS฀A฀RESULT�฀)NDEED�฀THE฀PURPOSE฀OF฀!RTICLE฀��฀IS฀TO฀SETTLE฀PRECISELY฀THESE฀
QUESTIONS฀ OF฀ SOVEREIGNTY�฀ WHICH฀ MAY฀ ARISE฀ UNDER฀ GENERAL฀ INTERNATIONAL฀ LAW�฀
&URTHERMORE�฀!RTICLE฀��฀WOULD฀LOSE฀ALL฀PRACTICAL฀EFFECTIVENESS฀IF฀-EMBER฀3TATES฀
WERE฀FREE฀TO฀REFUSE฀ANY฀FORM฀OF฀DIRECT฀TAKING฀OF฀EVIDENCE฀ON฀THE฀BASIS฀OF฀FUN

DAMENTAL฀PRINCIPLES฀OF฀LAW�฀&OR฀THIS฀REASON฀ALONE�฀SUCH฀A฀BROAD฀INTERPRETATION฀
OF฀!RTICLE฀����	�C	฀IS฀INADMISSIBLE�

4HIS฀GROUND฀FOR฀REFUSAL฀MAY฀THEREFORE฀ONLY฀BE฀INVOKED฀IF฀THE฀DIRECT฀TAKING฀OF฀
EVIDENCE฀ENVISAGED฀IN฀AN฀INDIVIDUAL฀CASE฀CONTRAVENES฀FUNDAMENTAL฀PRINCIPLES฀OF฀
LAW฀IN฀THE฀3TATE฀IN฀WHICH฀IT฀IS฀DUE฀TO฀TAKE฀PLACE�฀)T฀SHOULD฀BE฀TAKEN฀INTO฀ACCOUNT฀
THAT�฀UNDER฀!RTICLE฀����	�฀EVIDENCE฀MAY฀IN฀ANY฀CASE฀BE฀TAKEN฀ON฀A฀VOLUNTARY฀BASIS฀
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ONLY�฀WITH฀NO฀COERCIVE฀MEASURES�฀!S฀A฀RESULT�฀!RTICLE฀����	�C	฀WILL฀ONLY฀COME฀INTO฀
PLAY฀IF฀THE฀TAKING฀OF฀EVIDENCE฀ENVISAGED฀CONTRAVENES฀FUNDAMENTAL฀PRINCIPLES฀OF฀
LAW฀IN฀THE฀3TATE฀IN฀WHICH฀IT฀IS฀DUE฀TO฀TAKE฀PLACE�฀EVEN฀WHEN฀ALL฀PARTICIPANTS฀ARE฀
TAKING฀PART฀ON฀A฀VOLUNTARY฀BASIS�฀)T฀IS฀VERY฀DIFlCULT฀TO฀IMAGINE฀SUCH฀A฀SITUATION�฀)T฀
IS฀ MOST฀ LIKELY฀ TO฀ ARISE฀ WHEN฀ THE฀ VOLUNTARY฀ NATURE฀ OF฀ THE฀ PARTICIPATION฀ IS฀
DOUBTFUL฀�฀WHEN�฀FOR฀EXAMPLE�฀THE฀HEARING฀OF฀CHILDREN฀IS฀ENVISAGED�

4HE฀FACT฀THAT฀THE฀PERFORMANCE฀OF฀DIRECT฀TAKING฀OF฀EVIDENCE฀MAY฀ONLY฀BE฀
REFUSED฀ IF฀ IT฀ CONTRAVENES฀ FUNDAMENTAL฀ PRINCIPLES฀ OF฀ LAW฀ OF฀ THE฀ 3TATE฀ IN฀
WHICH฀ IT฀ IS฀ DUE฀ TO฀ TAKE฀ PLACE฀ ALSO฀ AFFECTS฀ THE฀ INTERPRETATION฀ OF฀ !RTICLE฀
����	�฀4HE฀CONDITIONS฀LAID฀DOWN฀BY฀THE฀REQUESTED฀3TATE฀MAY฀NOT฀BE฀SUCH฀
THAT฀IN฀REALITY฀THE฀DIRECT฀TAKING฀OF฀EVIDENCE฀IS฀REFUSED�฀&OR฀EXAMPLE�฀THIS฀
WOULD฀BE฀THE฀CASE฀IF฀THE฀ROLE฀OF฀THE฀COURT฀ASSIGNED฀BY฀THE฀REQUESTED฀3TATE฀
PURSUANT฀TO฀!RTICLE฀����	฀WAS฀SO฀IMPORTANT฀THAT฀IN฀REALITY฀PERFORMANCE฀OF฀
THE฀DIRECT฀TAKING฀OF฀EVIDENCE฀WAS฀INCUMBENT฀UPON฀THAT฀COURT฀�AND฀NOT฀THE฀
REQUESTING฀COURT	�

4HE฀ FORMAL฀PROCEDURE฀ FOR฀ THE฀DIRECT฀ TAKING฀OF฀EVIDENCE฀ IS฀ LAID฀DOWN฀IN฀
!RTICLE฀����	฀AND฀��	�฀&OR฀DECISIONS฀ON฀REQUESTS฀FOR฀EVIDENCE฀TO฀BE฀TAKEN฀
DIRECTLY฀ PURSUANT฀ TO฀ !RTICLE฀ ���	�฀ EACH฀ -EMBER฀ 3TATE฀ MUST฀ DESIGNATE฀
EITHER฀THE฀CENTRAL฀BODY฀PURSUANT฀TO฀!RTICLE฀���	฀AND฀��	�฀OR฀ONE฀OR฀MORE฀
OTHER฀AUTHORITIES�฀4HESE฀MAY฀ALSO฀BE฀COURTS�฀!฀COURT฀WISHING฀TO฀TAKE฀EVI 

DENCE฀IN฀ANOTHER฀-EMBER฀3TATE฀MUST฀SUBMIT฀A฀REQUEST฀TO฀THIS฀COMPETENT฀
AUTHORITY฀USING฀FORM฀)฀�!RTICLE฀����		�฀DESCRIBING฀THE฀TAKING฀OF฀EVIDENCE฀
ENVISAGED฀IN฀AS฀MUCH฀DETAIL฀AS฀POSSIBLE�฀4HE฀COMPETENT฀AUTHORITY฀OF฀THE฀
3TATE฀ IN฀WHICH฀ THE฀ TAKING฀OF฀ EVIDENCE฀ IS฀ TO฀ TAKE฀PLACE฀MUST฀ INFORM฀ THE฀
REQUESTING฀COURT฀WITHIN฀��฀DAYS฀USING฀FORM฀*฀WHETHER�฀AND�฀IF฀SO�฀UNDER฀
WHICH฀CIRCUMSTANCES�฀THE฀TAKING฀OF฀EVIDENCE฀IS฀AUTHORISED฀�!RTICLE฀����		�฀
4HE฀ USE฀ OF฀ COMMUNICATIONS฀ TECHNOLOGY฀ SHOULD฀ BE฀ ENCOURAGED฀ �!RTICLE฀
����	�฀THIRD฀SENTENCE	�

4HERE฀ARE฀NO฀PROVISIONS฀ON฀THE฀LEGAL฀CONSEQUENCES฀OF฀THE฀��
DAY฀PERIOD฀
LAPSING฀ WITHOUT฀ A฀ REPLY�฀ )N฀ THE฀ ABSENCE฀ OF฀ EXPLICIT฀ INSTRUCTIONS�฀ SILENCE฀
WOULD฀PROBABLY฀NOT฀BE฀ TAKEN฀ TO฀MEAN฀AGREEMENT�฀4HE฀ REQUESTING฀COURT฀
WOULD฀ THEREFORE฀HAVE฀ TO฀WAIT฀ FOR฀ A฀DECISION฀BY฀ THE฀ COMPETENT฀ AUTHORITY฀
EVEN฀AFTER฀THE฀TIME฀LIMIT฀HAD฀EXPIRED�฀)F�฀HOWEVER�฀THE฀TIME฀LIMIT฀WAS฀FRE 

QUENTLY฀EXCEEDED�฀FAILURE฀TO฀FULFIL฀AN฀OBLIGATION฀PURSUANT฀TO฀!RTICLE฀���฀OF฀
THE฀%#฀4REATY฀WOULD฀UNDOUBTEDLY฀EXIST�
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����฀ 0RINCIPLE

5NDER฀!RTICLE฀����	�฀ FEES฀OR฀COSTS฀ARISING฀ FROM฀EXECUTION฀OF฀ THE฀ REQUEST฀ FOR฀
EVIDENCE฀TO฀BE฀TAKEN฀MAY฀NOT฀BE฀REIMBURSED�฀0ROVISION฀OF฀MUTUAL฀LEGAL฀ASSIST

ANCE฀MUST฀THEREFORE฀BE฀IN฀PRINCIPLE฀FREE฀OF฀CHARGE�฀4HIS฀RULE฀MUST฀BE฀APPLIED฀
ANALOGOUSLY�฀IF฀THE฀REQUESTED฀3TATE฀PURSUANT฀TO฀!RTICLE฀����	฀ASSIGNS฀A฀SPECIAL฀
COURT฀ TO฀ENSURE฀COMPLIANCE฀WITH฀THE฀CONDITIONS฀SET฀ FOR฀ THE฀DIRECT฀ TAKING฀OF฀
EVIDENCE�฀.O฀COSTS฀MAY฀BE฀CHARGED฀FOR฀THIS฀EITHER�

����฀ ฀%NSURING฀THE฀REIMBURSEMENT฀OF฀COSTS฀

BY฀THE฀REQUESTING฀COURT

)N฀DEROGATION฀FROM฀THE฀BASIC฀RULE฀IN฀!RTICLE฀����	�฀!RTICLE฀����	฀PROVIDES฀FOR฀A฀
REIMBURSEMENT฀ OF฀ COSTS฀ FOR฀ CERTAIN฀ MEASURES฀ WHICH฀ ARE฀ POTENTIALLY฀ COSTLY�฀
4HIS฀COVERS฀THE฀COSTS฀OF฀EXPERTS฀AND฀INTERPRETERS�฀AS฀WELL฀AS฀EXPENSES฀ARISING฀
FROM฀THE฀USE฀OF฀SPECIAL฀FORMS฀�!RTICLE฀����		฀OR฀COMMUNICATIONS฀TECHNOLOGY฀
�!RTICLE฀����		�

!PART฀FROM฀THE฀SPECIAL฀CASE฀OF฀EXPERTS�฀COSTS฀�SEE฀3ECTION฀���฀BELOW	�฀!RTI

CLE฀ ����	฀ ONLY฀ TAKES฀ EFFECT฀ AFTER฀ THE฀ TAKING฀ OF฀ EVIDENCE฀ HAS฀ BEEN฀ PER

FORMED�฀5NDER฀!RTICLE฀����	�฀THE฀PERFORMANCE฀OF฀THE฀TAKING฀OF฀EVIDENCE�฀
OTHER฀THAN฀THE฀EXPERT�S฀OPINION�฀MAY฀NOT฀BE฀CONDITIONAL฀ON฀AN฀ADVANCE฀ON฀
COSTS�฀4HE฀REQUESTED฀COURT฀MUST฀THEREFORE฀ALSO฀EXECUTE฀A฀REQUEST฀FOR฀EVI

DENCE฀ TO฀BE฀ TAKEN฀WHEN฀ IT฀GIVES฀ RISE฀ TO฀COSTS฀WHICH฀MUST฀BE฀ REIMBURSED฀
UNDER฀!RTICLE฀����	�฀)F฀EVIDENCE฀CAN฀ONLY฀BE฀TAKEN฀AT฀THE฀REQUESTED฀COURT฀
BY฀INCURRING฀COSTS฀�฀IF�฀FOR฀EXAMPLE�฀AN฀INTERPRETER฀WILL฀ONLY฀STEP฀IN฀WHEN฀
HIS�HER฀COSTS฀ARE฀PAID฀IN฀ADVANCE฀�฀THE฀REQUESTED฀COURT฀IS฀OBLIGED฀TO฀AD

VANCE฀SUCH฀COSTS�฀4HE฀APPLICATION฀OF฀PROVISIONS฀UNDER฀THE฀PROCEDURAL฀LAW฀
OF฀THE฀REQUESTED฀3TATE�฀WHEREBY฀IN฀SUCH฀CASES฀THE฀TAKING฀OF฀EVIDENCE฀IS฀CON

DITIONAL฀ON฀PAYMENT฀OF฀AN฀ADVANCE฀BY฀THE฀PARTIES�฀IS฀RULED฀OUT฀BY฀!RTICLE฀
����	฀�WITH฀THE฀EXCEPTION฀OF฀THE฀EXPERT�S฀OPINION	�

)F฀A฀REQUEST฀FOR฀REIMBURSEMENT฀OF฀COSTS฀IS฀MADE฀SUBSEQUENTLY�฀THE฀REQUEST

ING฀COURT฀MUST฀IMMEDIATELY฀ENSURE฀REIMBURSEMENT�฀4HE฀COURT฀MAY฀EITHER฀
PAY฀THESE฀COSTS฀ITSELF฀OR฀INVITE฀THE฀PARTIES฀TO฀PAY�฀4HE฀QUESTION฀TO฀BE฀SETTLED฀
IN฀THIS฀CONNECTION�฀I�E�฀WHETHER�฀AND฀IF฀SO�฀WHICH฀PARTIES฀ARE฀OBLIGED฀TO฀PAY�฀
IS฀GOVERNED฀EXCLUSIVELY฀BY฀THE฀LAW฀OF฀THE฀REQUESTING฀COURT฀�!RTICLE฀����	�฀
LAST฀SENTENCE	�฀)N฀ITS฀RELATIONS฀TO฀THE฀REQUESTED฀COURT�฀THE฀OBLIGATION฀TO฀EN

SURE฀REIMBURSEMENT฀LIES�฀HOWEVER�฀WITH฀THE฀REQUESTING฀COURT�฀)F�฀THEREFORE�฀
THE฀PARTIES฀ARE฀UNABLE฀OR฀UNWILLING฀TO฀PAY�฀THE฀REQUESTING฀COURT฀MUST฀ALSO฀
BEAR฀THE฀COSTS฀WHEN฀UNDER฀ITS฀LAW฀THE฀PARTIES฀ARE฀IN฀FACT฀OBLIGED฀TO฀PAY�฀)N฀
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ORDER฀ TO฀AVOID฀ THIS฀ SUBSIDIARY฀ LIABILITY�฀A฀ REQUEST฀ THAT฀ IS฀ LIKELY฀ TO฀ INVOLVE฀
COSTS฀SHOULD฀ONLY฀BE฀MADE฀WHEN฀ANY฀OR฀ALL฀COSTS฀HAVE฀BEEN฀REIMBURSED฀IN฀
ADVANCE฀AT฀THE฀REQUESTING฀COURT฀BY฀THE฀PARTIES฀LIABLE฀FOR฀PAYMENT฀UNDER฀ITS฀
OWN฀LAW�

����฀ !DVANCE฀ON฀COSTS

4HE฀ RULE฀ IN฀!RTICLE฀����	฀ALSO฀APPLIES฀ TO฀EXPERTS�฀ FEES�฀4HE฀ REQUESTED฀COURT฀
MAY฀THEREFORE฀PAY฀THE฀COSTS฀ARISING฀FROM฀AN฀EXPERT฀ITSELF฀INITIALLY฀AND฀THEN฀ASK฀
THE฀REQUESTING฀COURT฀FOR฀REIMBURSEMENT�฀(OWEVER�฀!RTICLE฀����	฀ALSO฀MAKES฀IT฀
POSSIBLE฀ TO฀ MAKE฀ THE฀ EXPERT�S฀ OPINION฀ CONDITIONAL฀ UPON฀ PAYMENT฀ OF฀ AN฀
ADVANCE฀ON฀COSTS�

4O฀THIS฀END�฀THE฀REQUESTED฀COURT฀MAY฀ASK฀THE฀REQUESTING฀COURT฀BY฀MEANS฀OF฀FORM฀
#฀TO฀PAY฀AN฀ADVANCE฀ON฀COSTS฀�!RTICLE฀���	�฀lRST฀SENTENCE	�฀4HE฀REQUESTING฀COURT฀
MAY฀EITHER฀PAY฀THIS฀ADVANCE฀ITSELF฀OR฀INVITE฀THE฀PARTIES฀TO฀DO฀SO�฀4HE฀QUESTION฀OF฀
WHETHER฀THE฀PARTIES฀ARE฀OBLIGED฀TO฀PAY฀THE฀ADVANCE�฀AND฀IF฀SO�฀WHICH฀PARTIES�฀AND฀
WHAT฀THE฀CONSEQUENCES฀ARE฀OF฀NON
PAYMENT฀ON฀THE฀PROCEEDINGS฀OF฀THE฀REQUEST

ING฀COURT�฀IS฀ONCE฀AGAIN฀GOVERNED฀BY฀THE฀LAW฀OF฀THAT฀COURT�

2ECEIPT฀OF฀THE฀ADVANCE฀ON฀COSTS฀MUST฀BE฀CONlRMED฀BY฀THE฀REQUESTED฀COURT฀
PURSUANT฀TO฀!RTICLE฀���	�฀SECOND฀SENTENCE�฀WITHIN฀��฀DAYS฀BY฀SENDING฀FORM฀
$�฀4HE฀��
DAY฀COMPLETION฀PERIOD฀FOR฀THE฀REQUEST฀ONLY฀BEGINS฀AT฀THIS฀POINT฀
�!RTICLES฀���	฀AND฀����		�฀4HE฀LEVEL฀AT฀WHICH฀THE฀EXPERT�S฀FEES฀SHOULD฀SUB

SEQUENTLY฀BE฀lXED฀AND฀THE฀QUESTION฀AS฀TO฀WHETHER฀THE฀PARTIES฀TO฀THE฀ORIGI 

NAL฀PROCEEDINGS฀HAVE฀A฀RIGHT฀OF฀SAY฀IN฀THIS฀ARE฀GOVERNED฀EXCLUSIVELY฀BY฀THE฀
LAW฀OF฀THE฀REQUESTED฀COURT�฀)T฀IS฀OBVIOUS�฀AND฀THEREFORE฀DID฀NOT฀REQUIRE฀ANY฀
SPECIAL฀PROVISIONS�฀THAT฀ANY฀REMAINDER฀OF฀THE฀ADVANCE฀FOLLOWING฀PAYMENT฀
OF฀THE฀EXPERT�S฀FEES฀MUST฀BE฀PAID฀BACK฀TO฀THE฀REQUESTING฀COURT�

)F฀THE฀ADVANCE฀IS฀NOT฀RECEIVED฀WITHIN฀��฀DAYS฀OF฀THE฀REQUEST�฀COMPLETION฀OF฀THE฀
REQUEST฀MAY฀BE฀REFUSED฀�!RTICLE฀����	�D	�฀FORM฀(	�฀.ATURALLY�฀THIS฀DOES฀NOT฀
PREVENT฀A฀REPEATED฀REQUEST฀FROM฀BEING฀MADE�฀IF฀AT฀THIS฀POINT฀THE฀PARTIES฀OR฀THE฀
REQUESTING฀COURT฀DECIDE฀TO฀PAY฀THE฀ADVANCE฀ON฀COSTS฀AFTER฀ALL�

4HE฀LAST฀SENTENCE฀OF฀!RTICLE฀����	฀STIPULATES฀EXPRESSLY฀THAT฀PAYMENT฀OF฀AN฀AD

VANCE฀ON฀COSTS฀MAY฀NOT฀BE฀A฀CONDITION฀FOR฀THE฀EXECUTION฀OF฀OTHER฀REQUESTS�฀7E฀
HAVE฀ALREADY฀REFERRED฀TO฀THE฀CONSEQUENCES฀OF฀THIS฀RULE฀�SEE฀3ECTION฀���฀ABOVE	�
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4HE฀ REGULATION฀ FORMALLY฀ ENTERED฀ INTO฀ FORCE฀ON฀�฀ *ULY฀����฀ �!RTICLE฀ ����		�฀
(OWEVER�฀THE฀PROVISIONS฀OF฀RELEVANCE฀FOR฀THE฀COURTS฀ARE฀ONLY฀APPLICABLE฀FROM฀�฀
*ANUARY฀����฀�!RTICLE฀����		�฀0RIOR฀TO฀THIS�฀-EMBER฀3TATES฀HAD฀TO฀INFORM฀THE฀
#OMMISSION฀OF฀THE฀FOLLOWING฀BY฀�฀*ULY฀����฀�!RTICLE฀��	�

n฀ THE฀COURTS฀COMPETENT฀FOR฀PERFORMING฀THE฀TAKING฀OF฀EVIDENCE�฀AND฀THEIR฀RE

SPECTIVE฀JURISDICTIONS�

n฀ THE฀CENTRAL฀AUTHORITIES฀AND฀THE฀AUTHORITIES฀COMPETENT฀FOR฀AUTHORISING฀THE฀
DIRECT฀TAKING฀OF฀EVIDENCE�

n฀ THE฀TECHNICAL฀MEANS฀FOR฀THE฀RECEIPT฀OF฀REQUESTS฀AVAILABLE฀TO฀THE฀COURTS฀COM

PETENT฀FOR฀THE฀TAKING฀OF฀EVIDENCE�

n฀ THE฀LANGUAGES฀ACCEPTED฀FOR฀REQUESTS�

/N฀THE฀BASIS฀OF฀THIS฀INFORMATION�฀THE฀#OMMISSION฀DREW฀UP฀A฀MANUAL฀PURSU

ANT฀TO฀!RTICLE฀����	�฀WHICH฀ALSO฀HAS฀TO฀BE฀AVAILABLE฀ELECTRONICALLY฀AND฀KEPT฀UP฀
TO฀DATE�฀)F฀ANY฀CHANGES฀OCCUR฀IN฀THE฀-EMBER฀3TATES฀AT฀A฀LATER฀STAGE�฀THE฀#OM

MISSION฀MUST฀BE฀INFORMED฀OF฀THESE฀IMMEDIATELY�

)N฀RELATIONS฀BETWEEN฀THE฀-EMBER฀3TATES฀PURSUANT฀TO฀!RTICLE฀����	�฀THE฀REGULA

TION฀PREVAILS฀OVER฀ALL฀RELEVANT฀BILATERAL฀AND฀MULTILATERAL฀AGREEMENTS�฀!S฀THE฀
MOST฀IMPORTANT฀SOURCE฀OF฀LAW฀IN฀THIS฀lELD฀TO฀DATE�฀THE฀(AGUE฀#ONVENTION฀ON฀
THE฀4AKING฀OF฀%VIDENCE฀ALLOWS฀SPECIAL฀INSTRUMENTS฀OF฀LAW฀TO฀PREVAIL฀�!RTICLE฀��฀
OF฀THE฀(AGUE฀#ONVENTION	�฀(OWEVER�฀IN฀ORDER฀TO฀SIMPLIFY฀FURTHER฀THE฀TAKING฀
OF฀EVIDENCE�฀-EMBER฀3TATES฀ARE฀FREE฀TO฀MAINTAIN฀SUCH฀AGREEMENTS�฀OR฀TO฀CON

CLUDE฀NEW฀ONES�฀ON฀THE฀CONDITION�฀HOWEVER�฀THAT฀THEY฀ARE฀COMPATIBLE฀WITH฀THE฀
REGULATION�฀4HIS฀PROBABLY฀IMPLIES฀THAT฀SUCH฀AGREEMENTS฀MAY฀NOT฀CONTAIN฀ANY฀
RULES฀THAT฀ARE฀MORE฀COMPLICATED฀THAN฀THOSE฀IN฀THE฀REGULATION�฀-EMBER฀3TATES฀
HAD฀ TO฀ SEND฀ TO฀ THE฀#OMMISSION�฀ ALSO฀BY฀�฀ *ULY฀�����฀ COPIES฀OF฀ ANY฀OF฀ THE฀
AGREEMENTS฀MAINTAINED฀ON฀ THIS฀BASIS�฀7ITH฀ RESPECT฀ TO฀ANY฀AGREEMENTS฀CON

CLUDED฀IN฀THE฀FUTURE�฀A฀COPY฀OF฀THE฀DRAFT฀MUST฀BE฀MADE฀AVAILABLE฀TO฀THE฀#OM

MISSION�฀!DDITIONALLY�฀-EMBER฀3TATES฀MUST฀INFORM฀THE฀#OMMISSION฀IF฀THESE฀
AGREEMENTS฀ARE฀DENOUNCED฀OR฀AMENDED�฀4HE฀#OMMISSION฀MUST฀ALSO฀INCLUDE฀
THIS฀INFORMATION฀IN฀THE฀MANUAL�

)N฀ADDITION฀TO฀DRAWING฀UP฀THE฀MANUAL�฀THE฀#OMMISSION฀IS฀OBLIGED฀TO฀UPDATE฀
OR฀MAKE฀ANY฀TECHNICAL฀ADJUSTMENTS฀REQUIRED฀TO฀THE฀STANDARD฀FORMS฀ATTACHED฀TO฀
THE฀REGULATION฀�!RTICLE฀����		�฀)N฀ACCORDANCE฀WITH฀!RTICLE฀���฀THE฀#OMMIS

SION฀IS฀SUPPORTED฀IN฀THIS฀TASK฀BY฀AN฀ADVISORY฀COMMITTEE฀PURSUANT฀TO฀!RTICLES฀�฀
AND฀�฀OF฀$ECISION฀���������%#฀��	�฀)N฀ADDITION�฀THE฀#OMMISSION฀HAS฀TO฀SUB

MIT฀A฀REPORT฀ON฀THE฀APPLICATION฀OF฀THE฀REGULATION฀IN฀����฀AND฀EVERY฀lVE฀YEARS฀ ��	฀ /*฀#฀���฀���������฀P�฀��

23a4225a3;27avguvqaGP ;/25/4227."34<44435



THEREAFTER฀TO฀THE฀0ARLIAMENT�฀THE฀%UROPEAN฀%CONOMIC฀AND฀3OCIAL฀#OMMITTEE฀
AND฀THE฀#OUNCIL฀�!RTICLE฀��	�฀)N฀ORDER฀TO฀MAKE฀THIS฀POSSIBLE�฀THE฀COURTS฀OF฀THE฀
-EMBER฀3TATES฀ARE฀REQUIRED฀TO฀INFORM฀EITHER฀THE฀#OMMISSION฀DIRECTLY�฀OR฀THE฀
CENTRAL฀BODY฀OF฀ITS฀-EMBER฀3TATE�฀OF฀ANY฀PROBLEMS฀WHICH฀ARISE฀IN฀THE฀APPLICA

TION฀OF฀THE฀REGULATION�฀/NLY฀IN฀THIS฀WAY฀WILL฀IT฀BE฀POSSIBLE฀TO฀ASCERTAIN฀AFTER฀
SOME฀TIME฀HOW฀THE฀REGULATION฀IS฀ACTUALLY฀WORKING�
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Tgswguv hqt vjg vcmkpi qh gxkfgpeg
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490804223. r0 3++

30 Tghgtgpeg qh vjg tgswguvkpi eqwtv<

40 Tghgtgpeg qh vjg tgswguvgf eqwtv<

50 Tgswguvkpi eqwtv<

5030 Pcog<

5040 Cfftguu<

504030 Uvtggv cpf Pq1RQ dqz<

504040 Rnceg cpf rquveqfg<

504050 Eqwpvt{<

5050 Vgn0

5060 Hcz

5070 G/ockn<

60 Tgswguvgf eqwtv<

6030 Pcog<

6040 Cfftguu<

604030 Uvtggv cpf Pq1RQ dqz<

604040 Rnceg cpf rquveqfg<

604050 Eqwpvt{<

6050 Vgn0

6060 Hcz

6070 G/ockn<

70 Kp vjg ecug dtqwijv d{ vjg enckocpv1rgvkvkqpgt<

7030 Pcog<

7040 Cfftguu<

704030 Uvtggv cpf Pq1RQ dqz<

704040 Rnceg cpf rquveqfg<

704050 Eqwpvt{<
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7050 Vgn0

7060 Hcz

7070 G/ockn<

80 Tgrtgugpvcvkxgu qh vjg enckocpv1rgvkvkqpgt<

8030 Pcog<

8040 Cfftguu<

804030 Uvtggv cpf Pq1RQ dqz<

804040 Rnceg cpf rquveqfg<

804050 Eqwpvt{<

8050 Vgn0

8060 Hcz

8070 G/ockn<

90 Cickpuv vjg fghgpfcpv1tgurqpfgpv<

9030 Pcog<

9040 Cfftguu<

904030 Uvtggv cpf Pq1RQ dqz<

904040 Rnceg cpf rquveqfg<

904050 Eqwpvt{<

9050 Vgn0

9060 Hcz

9070 G/ockn<

:0 Tgrtgugpvcvkxgu qh fghgpfcpv1tgurqpfgpv<

:030 Pcog<

:040 Cfftguu<

:04030 Uvtggv cpf Pq1RQ dqz<

:04040 Rnceg cpf rquveqfg<

:04050 Eqwpvt{<

:050 Vgn<

:060 Hcz<

:070 G/ockn<
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;0 Rtgugpeg cpf rctvkekrcvkqp qh vjg rctvkgu<

;030 Rctvkgu cpf. kh cp{. vjgkt tgrtgugpvcvkxgu yknn dg rtgugpv cv vjg vcmkpi qh gxkfgpeg<

;040 Rctvkekrcvkqp qh vjg rctvkgu cpf. kh cp{. vjgkt tgrtgugpvcvkxgu ku tgswguvgf<

320 Rtgugpeg cpf rctvkekrcvkqp qh vjg tgrtgugpvcvkxgu qh vjg tgswguvkpi eqwtv<

32030 Tgrtgugpvcvkxgu yknn dg rtgugpv cv vjg vcmkpi qh gxkfgpeg<

32040 Rctvkekrcvkqp qh vjg tgrtgugpvcvkxgu ku tgswguvgf<

3204030 Pcog<

3204040 Vkvng<

3204050 Hwpevkqp<

3204060 Vcum<

330 Pcvwtg cpf uwdlgev ocvvgt qh vjg ecug cpf c dtkgh uvcvgogpv qh vjg hcevu *kp cppgz. yjgtg
crrtqrtkcvg+<

340 Vcmkpi qh gxkfgpeg vq dg rgthqtogf

34030 Fguetkrvkqp qh vjg vcmkpi qh gxkfgpeg vq dg rgthqtogf *kp cppgz. yjgtg crrtqrtkcvg+<

34040 Gzcokpcvkqp qh ykvpguugu<

3404030 Pcog cpf uwtpcog<

3404040 Cfftguu<

3404050 Vgn0

3404060 Hcz

3404070 G/ockn<

3404080 Swguvkqpu vq dg rwv vq vjg ykvpguu qt c uvcvgogpv qh vjg hcevu cdqwv yjkej
vjg{ ctg vq dg gzcokpgf *kp cppgz. yjgtg crrtqrtkcvg+<

3404090 Tkijv vq tghwug vq vguvkh{ wpfgt vjg ncy qh vjg Ogodgt Uvcvg qh vjg
tgswguvkpi eqwtv *kp cppgz. yjgtg crrtqrtkcvg+<

34040:0 Rngcug gzcokpg vjg ykvpguu<

34040:030 wpfgt qcvj<

34040:040 qp chhktocvkqp<

34040;0 Cp{ qvjgt kphqtocvkqp vjcv vjg tgswguvkpi eqwtv fggou pgeguuct{ *kp cppgz.
yjgtg crrtqrtkcvg+<

34050 Qvjgt vcmkpi qh gxkfgpeg<

3405030 Fqewogpvu vq dg kpurgevgf cpf c fguetkrvkqp qh vjg tgswguvgf vcmkpi qh
gxkfgpeg *kp cppgz. yjgtg crrtqrtkcvg+<

3405040 Qdlgevu vq dg kpurgevgf cpf c fguetkrvkqp qh vjg tgswguvgf vcmkpi qh
gxkfgpeg *kp cppgz. yjgtg crrtqrtkcvg+<
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350 Rngcug gzgewvg vjg tgswguv

35030 Kp ceeqtfcpeg ykvj c urgekcn rtqegfwtg *Ctvkeng 32*5++ rtqxkfgf hqt d{ vjg ncy qh vjg
Ogodgt Uvcvg qh vjg tgswguvkpi eqwtv cpf1qt d{ vjg wug qh eqoowpkecvkqpu vgejpqnqi{
*Ctvkeng 32*6++ fguetkdgf kp cppgz<

35040 Hqnnqykpi kphqtocvkqp ku pgeguuct{ hqt vjg crrnkecvkqp vjgtgqh<

Fqpg cv<

Fcvg<

Pqvkhkecvkqp qh hqtyctfkpi vjg tgswguv

Ctvkeng 9*4+ qh Eqwpekn Tgiwncvkqp *GE+ Pq 342814223 qh 4: Oc{ 4223 qp eqqrgtcvkqp dgvyggp vjg
eqwtvu qh vjg Ogodgt Uvcvgu kp vjg vcmkpi qh gxkfgpeg kp ekxkn qt eqoogtekcn ocvvgtu *QL N 396.

490804223. r0 3+0

360 Vjg tgswguv fqgu pqv hcnn ykvjkp vjg lwtkufkevkqp qh vjg eqwtv kpfkecvgf kp rqkpv 6 cdqxg cpf
ycu hqtyctfgf vq

36030 Pcog qh vjg eqorgvgpv eqwtv<

36040 Cfftguu<

3604030 Uvtggv cpf Pq1RQ dqz<

3604040 Rnceg cpf rquveqfg<

3604050 Eqwpvt{<

36050 Vgn0

36060 Hcz

36070 G/ockn<

Fqpg cv<

Fcvg<

23a4225a3;27avguvqaGP ;/25/4227."34<45448



Cempqyngfigogpv qh tgegkrv qh c tgswguv hqt vjg vcmkpi qh gxkfgpeg

*Ctvkeng 9*3+ qh Eqwpekn Tgiwncvkqp *GE+ Pq 342814223 qh 4: Oc{ 4223 qp eqqrgtcvkqp dgvyggp
vjg eqwtvu qh vjg Ogodgt Uvcvgu kp vjg vcmkpi qh gxkfgpeg kp ekxkn qt eqoogtekcn ocvvgtu *QL N 396.

490804223. r0 3++

30 Tghgtgpeg qh vjg tgswguvkpi eqwtv<

40 Tghgtgpeg qh vjg tgswguvgf eqwtv<

50 Pcog qh vjg tgswguvkpi eqwtv<

60 Tgswguvgf eqwtv<

6030 Pcog<

6040 Cfftguu<

604030 Uvtggv cpf Pq1RQ dqz<

604040 Rnceg cpf rquveqfg<

604050 Eqwpvt{<

6050 Vgn0

6060 Hcz

6070 G/ockn<

70 Vjg tgswguv ycu tgegkxgf qp È *fcvg qh tgegkrv+ d{ vjg eqwtv kpfkecvgf kp rqkpv 6 cdqxg0

80 Vjg tgswguv ecppqv dg fgcnv ykvj dgecwug<

8030 Vjg ncpiwcig wugf vq eqorngvg vjg hqto ku pqv ceegrvcdng *Ctvkeng 7+<

803030 Rngcug wug qpg vjg hqnnqykpi ncpiwcigu<

8040 Vjg fqewogpv ku pqv ngikdng *Ctvkeng 8+<

Fqpg cv<

Fcvg<
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Tgswguv hqt cffkvkqpcn kphqtocvkqp hqt vjg vcmkpi qh gxkfgpeg

*Ctvkeng : qh Eqwpekn Tgiwncvkqp *GE+ Pq 342814223 qh 4: Oc{ 4223 qp eqqrgtcvkqp dgvyggp vjg
eqwtvu qh vjg Ogodgt Uvcvgu kp vjg vcmkpi qh gxkfgpeg kp ekxkn qt eqoogtekcn ocvvgtu *QL N 396.

490804223. r0 3++

30 Tghgtgpeg qh vjg tgswguvgf eqwtv<

40 Tghgtgpeg qh vjg tgswguvkpi eqwtv<

50 Pcog qh vjg tgswguvkpi eqwtv<

60 Pcog qh vjg tgswguvgf eqwtv<

70 Vjg tgswguv ecppqv dg gzgewvgf ykvjqwv vjg hqnnqykpi cffkvkqpcn kphqtocvkqp<

80 Vjg tgswguv ecppqv dg gzgewvgf dghqtg c fgrqukv qt cfxcpeg ku ocfg kp ceeqtfcpeg ykvj
Ctvkeng 3:*5+0 Vjg fgrqukv qt cfxcpeg ujqwnf dg ocfg kp vjg hqnnqykpi yc{<

Fqpg cv<

Fcvg<
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Cempqyngfigogpv qh tgegkrv qh vjg fgrqukv qt cfxcpeg

*Ctvkeng :*4+ qh Eqwpekn Tgiwncvkqp *GE+ Pq 342814223 qh 4: Oc{ 4223 qp eqqrgtcvkqp dgvyggp
vjg eqwtvu qh vjg Ogodgt Uvcvgu kp vjg vcmkpi qh gxkfgpeg kp ekxkn qt eqoogtekcn ocvvgtu *QL N 396.

490804223. r0 3++

30 Tghgtgpeg qh vjg tgswguvkpi eqwtv<

40 Tghgtgpeg qh vjg tgswguvgf eqwtv<

50 Pcog qh vjg tgswguvkpi eqwtv<

60 Pcog qh vjg tgswguvgf eqwtv<

70 Vjg fgrqukv qt cfxcpeg ycu tgegkxgf qp 000 *fcvg qh tgegkrv+ d{ vjg eqwtv kpfkecvgf kp rqkpv 6 cdqxg0

Fqpg cv<

Fcvg<

23a4225a3;27avguvqaGP ;/25/4227."34<4544;



Pqvkhkecvkqp eqpegtpkpi vjg tgswguv hqt urgekcn rtqegfwtgu cpf1qt hqt vjg wug qh eqoowpkecvkqpu
vgejpqnqikgu

*Ctvkeng 32*5+ cpf *6+ qh Eqwpekn Tgiwncvkqp *GE+ Pq 342814223 qh 4: Oc{ 4223 qp eqqrgtcvkqp
dgvyggp vjg eqwtvu qh vjg Ogodgt Uvcvgu kp vjg vcmkpi qh gxkfgpeg kp ekxkn qt eqoogtekcn ocvvgtu

*QL N 396. 490804223. r0 3++

30 Tghgtgpeg qh vjg tgswguvgf eqwtv<

40 Tghgtgpeg qh vjg tgswguvkpi eqwtv<

50 Pcog qh vjg tgswguvkpi eqwtv<

60 Pcog qh vjg tgswguvgf eqwtv<

70 Vjg tgswktgogpv hqt gzgewvkqp qh vjg tgswguv ceeqtfkpi vq vjg urgekcn rtqegfwtg kpfkecvgf kp
rqkpv 3503 qh vjg tgswguv *Hqto C+ eqwnf pqv dg eqornkgf ykvj dgecwug<

7030 vjg tgswktgf rtqegfwtg ku kpeqorcvkdng ykvj vjg ncy qh vjg Ogodgt Uvcvg qh vjg
tgswguvgf eqwtv<

7040 vjg rgthqtocpeg qh vjg tgswguvgf rtqegfwtg ku pqv rquukdng d{ tgcuqp qh oclqt
rtcevkecn fkhhkewnvkgu<

80 Vjg tgswktgogpv hqt gzgewvkqp qh vjg tgswguv hqt vjg wug qh eqoowpkecvkqpu vgejpqnqikgu
kpfkecvgf kp rqkpv 3503 qh vjg tgswguv *Hqto C+ eqwnf pqv dg eqornkgf ykvj dgecwug<

8030 Vjg wug qh eqoowpkecvkqpu vgejpqnqi{ ku kpeqorcvkdng ykvj vjg ncy qh vjg Ogodgt
Uvcvg qh vjg tgswguvgf eqwtv

8040 Vjg wug qh vjg eqoowpkecvkqpu vgejpqnqi{ ku pqv rquukdng d{ tgcuqp qh oclqt rtcevkecn
fkhhkewnvkgu

Fqpg cv<

Fcvg<
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Pqvkhkecvkqp qh vjg fcvg. vkog. rnceg qh rgthqtocpeg qh vjg vcmkpi qh gxkfgpeg cpf vjg eqpfkvkqpu hqt
rctvkekrcvkqp

*Ctvkengu 33*6+ cpf 34*7+ qh Eqwpekn Tgiwncvkqp *GE+ Pq 342814223 qh 4: Oc{ 4223 qp eqqrgtcvkqp
dgvyggp vjg eqwtvu qh vjg Ogodgt Uvcvgu kp vjg vcmkpi qh gxkfgpeg kp ekxkn qt eqoogtekcn ocvvgtu

*QL N 396. 490804223. r0 3++

30 Tghgtgpeg qh vjg tgswguvkpi eqwtv<

40 Tghgtgpeg qh vjg tgswguvgf eqwtv<

50 Tgswguvkpi eqwtv

5030 Pcog<

5040 Cfftguu<

504030 Uvtggv cpf Pq1RQ dqz<

504040 Rnceg cpf rquveqfg<

504050 Eqwpvt{<

5050 Vgn0

5060 Hcz

5070 G/ockn<

60 Tgswguvgf eqwtv

6030 Pcog<

6040 Cfftguu<

604030 Uvtggv cpf Pq1RQ dqz<

604040 Rnceg cpf rquveqfg<

604050 Eqwpvt{<

6050 Vgn0

6060 Hcz

6070 G/ockn<

70 Fcvg cpf vkog qh vjg rgthqtocpeg qh vjg vcmkpi qh gxkfgpeg<

80 Rnceg qh vjg rgthqtocpeg qh vjg vcmkpi qh gxkfgpeg. kh fkhhgtgpv htqo vjcv tghgttgf vq kp rqkpv 6 cdqxg<

90 Yjgtg crrtqrtkcvg. eqpfkvkqpu wpfgt yjkej vjg rctvkgu cpf. kh cp{. vjgkt tgrtgugpvcvkxgu oc{
rctvkekrcvg<
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:0 Yjgtg crrtqrtkcvg. eqpfkvkqpu wpfgt yjkej vjg tgrtgugpvcvkxgu qh vjg tgswguvkpi eqwtv oc{
rctvkekrcvg<

Fqpg cv<

Fcvg<
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Pqvkhkecvkqp qh fgnc{

*Ctvkeng 37 qh Eqwpekn Tgiwncvkqp *GE+ Pq 342814223 qh 4: Oc{ 4223 qp eqqrgtcvkqp dgvyggp vjg
eqwtvu qh vjg Ogodgt Uvcvgu kp vjg vcmkpi qh gxkfgpeg kp ekxkn qt eqoogtekcn ocvvgtu *QL N 396.

490804223. r0 3++

30 Tghgtgpeg qh vjg tgswguvgf eqwtv<

40 Tghgtgpeg qh vjg tgswguvkpi eqwtv<

50 Pcog qh vjg tgswguvkpi eqwtv<

60 Pcog qh vjg tgswguvgf eqwtv<

70 Vjg tgswguv ecp pqv dg gzgewvgf ykvjkp ;2 fc{u qh tgegkrv hqt vjg hqnnqykpi tgcuqpu<

80 Kv ku guvkocvgf vjcv vjg tgswguv yknn dg gzgewvgf d{ 000 *kpfkecvg cp guvkocvgf fcvg+

Fqpg cv<

Fcvg<
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Kphqtocvkqp qp vjg qwveqog qh vjg tgswguv

*Ctvkengu 36 cpf 38 qh Eqwpekn Tgiwncvkqp *GE+ Pq 342814223 qh 4: Oc{ 4223 qp eqqrgtcvkqp
dgvyggp vjg eqwtvu qh vjg Ogodgt Uvcvgu kp vjg vcmkpi qh gxkfgpeg kp ekxkn qt eqoogtekcn ocvvgtu

*QL N 396. 490804223. r0 3++

30 Tghgtgpeg qh vjg tgswguvgf eqwtv<

40 Tghgtgpeg qh vjg tgswguvkpi eqwtv<

50 Pcog qh vjg tgswguvkpi eqwtv<

60 Pcog qh vjg tgswguvgf eqwtv<

70 Vjg tgswguv jcu dggp gzgewvgf0

Vjg fqewogpvu guvcdnkujkpi gzgewvkqp qh vjg tgswguv ctg cvvcejgf<

80 Gzgewvkqp qh vjg tgswguv jcu dggp tghwugf dgecwug<

8030 vjg rgtuqp vq dg gzcokpgf jcu enckogf vjg tkijv vq tghwug vq ikxg gxkfgpeg qt jcu
enckogf vq dg rtqjkdkvgf htqo ikxkpi gxkfgpeg<

803030 wpfgt vjg ncy qh vjg Ogodgt Uvcvg qh vjg tgswguvgf eqwtv<

803040 wpfgt vjg ncy qh vjg Ogodgt Uvcvg qh vjg tgswguvkpi eqwtv<

8040 Vjg tgswguv fqgu pqv hcnn ykvjkp vjg ueqrg qh vjku Tgiwncvkqp

8050 Wpfgt vjg ncy qh vjg Ogodgt Uvcvg qh vjg tgswguvgf eqwtv. vjg gzgewvkqp qh vjg
tgswguv fqgu pqv hcnn ykvjkp vjg hwpevkqpu qh vjg lwfkekct{<

8060 Vjg tgswguvkpi eqwtv jcu pqv eqornkgf ykvj vjg tgswguv hqt cffkvkqpcn kphqtocvkqp htqo
vjg tgswguvgf eqwtv fcvgf 000 *fcvg qh vjg tgswguv+<

8070 C fgrqukv qt cfxcpeg cumgf hqt kp ceeqtfcpeg ykvj Ctvkeng 3:*5+ jcu pqv dggp ocfg<

Fqpg cv<

Fcvg<
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Tgswguv hqt fktgev vcmkpi qh gxkfgpeg

*Ctvkeng 39 qh Eqwpekn Tgiwncvkqp *GE+ Pq 342814223 qh 4: Oc{ 4223 qp eqqrgtcvkqp dgvyggp vjg
eqwtvu qh vjg Ogodgt Uvcvgu kp vjg vcmkpi qh gxkfgpeg kp ekxkn qt eqoogtekcn ocvvgtu *QL N 396.

490804223. r0 3++

30 Tghgtgpeg qh vjg tgswguvkpi eqwtv<

40 Tghgtgpeg qh vjg egpvtcn dqf{1eqorgvgpv cwvjqtkv{<

50 Tgswguvkpi eqwtv<

5030 Pcog<

5040 Cfftguu<

504030 Uvtggv cpf Pq1RQ dqz<

504040 Rnceg cpf rquveqfg<

504050 Eqwpvt{<

5050 Vgn0

5060 Hcz

5070 G/ockn<

60 Egpvtcn dqf{1eqorgvgpv cwvjqtkv{ qh vjg tgswguvgf Uvcvg<

6030 Pcog<

6040 Cfftguu<

604030 Uvtggv cpf Pq1RQ dqz<

604040 Rnceg cpf rquveqfg<

604050 Eqwpvt{<

6050 Vgn0

6060 Hcz

6070 G/ockn<

70 Kp vjg ecug dtqwijv d{ vjg enckocpv1rgvkvkqpgt<

7030 Pcog<

7040 Cfftguu<

704030 Uvtggv cpf Pq1RQ dqz<

704040 Rnceg cpf rquveqfg<

704050 Eqwpvt{<
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7050 Vgn0<

7060 Hcz

7070 G/ockn<

80 Tgrtgugpvcvkxgu qh vjg enckocpv1rgvkvkqpgt<

8030 Pcog<

8040 Cfftguu<

804030 Uvtggv cpf Pq1RQ dqz<

804040 Rnceg cpf rquveqfg<

804050 Eqwpvt{<

8050 Vgn0

8060 Hcz

8070 G/ockn<

90 Cickpuv vjg fghgpfcpv1tgurqpfgpv<

9030 Pcog<

9040 Cfftguu<

904030 Uvtggv cpf Pq1RQ dqz<

904040 Rnceg cpf rquveqfg<

904050 Eqwpvt{<

9050 Vgn0

9060 Hcz

9070 G/ockn<

:0 Tgrtgugpvcvkxgu qh fghgpfcpv1tgurqpfgpv<

:030 Pcog<

:040 Cfftguu<

:04030 Uvtggv cpf Pq1RQ dqz<

:04040 Rnceg cpf rquveqfg<

:04050 Eqwpvt{<

:050 Vgn0

:060 Hcz

:070 G/ockn<
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;0 Vjg vcmkpi qh gxkfgpeg ujcnn dg rgthqtogf d{<

;030 Pcog<

;040 Vkvng<

;050 Hwpevkqp<

;060 Vcum<

320 Pcvwtg cpf uwdlgev ocvvgt qh vjg ecug cpf c dtkgh uvcvgogpv qh vjg hcevu *kp cppgz. yjgtg
crrtqrtkcvg+<

330 Vcmkpi qh gxkfgpeg vq dg rgthqtogf<

33030 Fguetkrvkqp qh vjg vcmkpi qh gxkfgpeg vq dg rgthqtogf *kp cppgz. yjgtg crrtqrtkcvg+<

33040 Gzcokpcvkqp qh ykvpguugu<

3304030 Hktuv pcogu cpf uwtpcog<

3304040 Cfftguu<

3304050 Vgn0

3304060 Hcz

3304070 G/ockn<

3304080 Swguvkqpu vq dg rwv vq vjg ykvpguu qt c uvcvgogpv qh vjg hcevu cdqwv yjkej vjg{
ctg vq dg gzcokpgf *kp vjg cppgz. yjgtg crrtqrtkcvg+<

3304090 Tkijv vq tghwug vq vguvkh{ wpfgt vjg ncy qh vjg Ogodgt Uvcvg qh vjg tgswguvkpi
eqwtv *kp cppgz. yjgtg crrtqrtkcvg+<

33050 Qvjgt vcmkpi qh gxkfgpeg *kp cppgz. yjgtg crrtqrtkcvg+<

340 Vjg tgswguvkpi eqwtv tgswguvu vq vcmg gxkfgpeg fktgevn{ d{ wug qh vjg hqnnqykpi eqoowpkecvkqpu
vgejpqnqi{ *kp cppgz. yjgtg crrtqrtkcvg+<

Fqpg cv<

Fcvg<
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Kphqtocvkqp htqo vjg egpvtcn dqf{1eqorgvgpv cwvjqtkv{

*Ctvkeng 39 qh Eqwpekn Tgiwncvkqp *GE+ Pq 342814223 qh 4: Oc{ 4223 qp eqqrgtcvkqp dgvyggp vjg
eqwtvu qh vjg Ogodgt Uvcvgu kp vjg vcmkpi qh gxkfgpeg kp ekxkn qt eqoogtekcn ocvvgtu *QL N 396.

490804223. r0 3++

30 Tghgtgpeg qh vjg tgswguvkpi eqwtv<

40 Tghgtgpeg qh vjg egpvtcn dqf{1eqorgvgpv cwvjqtkv{<

50 Pcog qh vjg tgswguvkpi eqwtv<

60 Egpvtcn dqf{1eqorgvgpv cwvjqtkv{<

6030 Pcog<

6040 Cfftguu<

604030 Uvtggv cpf Pq1RQ dqz<

604040 Rnceg cpf rquveqfg<

604050 Eqwpvt{<

6050 Vgn0

6060 Hcz

6070 G/ockn<

70 Kphqtocvkqp htqo vjg egpvtcn dqf{1eqorgvgpv cwvjqtkv{<

7030 Fktgev vcmkpi qh gxkfgpeg kp ceeqtfcpeg ykvj vjg tgswguv ku ceegrvgf<

7040 Fktgev vcmkpi qh gxkfgpeg kp ceeqtfcpeg ykvj vjg tgswguv ku ceegrvgf wpfgt vjg
hqnnqykpi eqpfkvkqpu *kp cppgz. yjgtg crrtqrtkcvg+<

7050 Fktgev vcmkpi qh gxkfgpeg kp ceeqtfcpeg ykvj vjg tgswguv ku tghwugf hqt vjg hqnnqykpi
tgcuqpu<

705030 Vjg tgswguv fqgu pqv hcnn ykvjkp vjg ueqrg qh vjku Tgiwncvkqp<

705040 Vjg tgswguv fqgu pqv eqpvckp cnn qh vjg pgeguuct{ kphqtocvkqp rwtuwcpv vq
Ctvkeng 6<

705050 Vjg fktgev vcmkpi qh gxkfgpeg tgswguvgf hqt ku eqpvtct{ vq hwpfcogpvcn
rtkpekrngu qh ncy qh vjg Ogodgt Uvcvg qh vjg egpvtcn dqf{1eqorgvgpv
cwvjqtkv{<

Fqpg cv<

Fcvg<
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6))
��	฀ 4HE฀VIEWS฀EXPRESSED฀IN฀THE฀TEXT฀
THAT฀FOLLOWS฀ARE฀THE฀AUTHOR�S฀
PERSONAL฀VIEWS฀AND฀ARE฀NOT฀TO฀BE฀
TAKEN฀IN฀ANY฀WAY฀TO฀REPRESENT฀THE฀
POSITION฀OF฀(ER฀-AJESTY�S฀
'OVERNMENT�
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$IRECTIVE฀�������%#฀ON฀CIVIL฀LEGAL฀AID฀WAS฀ADOPTED฀TO฀FULlL฀A฀POLITICAL฀REMIT฀
FROM฀THE฀CONCLUSIONS฀OF฀THE฀����฀4AMPERE฀%UROPEAN฀#OUNCIL�฀)N฀ORDER฀TO฀FA

CILITATE฀ACCESS฀TO฀JUSTICE฀IN฀CIVIL฀AND฀COMMERCIAL฀CASES�฀THE฀%UROPEAN฀#OUNCIL฀
INVITED฀THE฀#OUNCIL฀OF฀-INISTERS฀TO฀ESTABLISH฀MINIMUM฀STANDARDS฀ENSURING฀AN฀
ADEQUATE฀LEVEL฀OF฀LEGAL฀AID฀IN฀CROSS
BORDER฀CASES฀THROUGHOUT฀THE฀5NION฀��	�

4HE฀DIRECTIVE฀WAS฀ADOPTED฀UNDER฀!RTICLES฀���C	฀AND฀��฀OF฀THE฀%#฀4REATY�฀4HESE฀
ARTICLES�฀IN฀CONJUNCTION฀WITH฀!RTICLE฀��฀OF฀THE฀4REATY�฀ENABLE฀THE฀ADOPTION฀OF฀@MEAS

URES฀IN฀THE฀lELD฀OF฀JUDICIAL฀COOPERATION฀IN฀CIVIL฀MATTERS฀HAVING฀CROSS
BORDER฀IMPLI

CATIONS฀x฀IN฀SO฀FAR฀AS฀NECESSARY฀FOR฀THE฀PROPER฀FUNCTIONING฀OF฀THE฀INTERNAL฀MARKET��฀
5NDER฀!RTICLE฀���C	�฀THE฀MEASURES฀PERMITTED฀INCLUDE฀THOSE฀@ELIMINATING฀OBSTACLES฀
TO฀THE฀GOOD฀FUNCTIONING฀OF฀CIVIL฀PROCEEDINGS�฀IF฀NECESSARY฀BY฀PROMOTING฀THE฀COM

PATIBILITY฀OF฀THE฀RULES฀ON฀CIVIL฀PROCEDURE฀APPLICABLE฀IN฀THE฀-EMBER฀3TATES��฀)N฀AC

CORDANCE฀WITH฀THE฀PROCEDURAL฀REQUIREMENTS฀OF฀!RTICLE฀��฀�AS฀IT฀APPLIED฀BEFORE฀THE฀
ENTRY฀INTO฀FORCE฀OF฀THE฀4REATY฀OF฀.ICE฀ON฀�฀&EBRUARY฀����฀��		�฀THE฀#OUNCIL฀ACTED฀
ON฀THE฀BASIS฀OF฀A฀PROPOSAL฀FROM฀THE฀#OMMISSION฀OF฀��฀*ANUARY฀����฀��	�฀4HE฀%U

ROPEAN฀0ARLIAMENT฀WAS฀CONSULTED฀AND฀DELIVERED฀ITS฀OPINION฀ON฀��฀3EPTEMBER฀����฀
��	�฀4HE฀DIRECTIVE฀WAS฀ADOPTED฀UNANIMOUSLY฀BY฀THE฀-EMBER฀3TATES฀ON฀��฀*ANUARY฀
�����

4HE฀DIRECTIVE฀CONTAINS฀��฀ARTICLES฀SET฀OUT฀IN฀�฀CHAPTERS�฀#HAPTER฀)฀DEALS฀WITH฀
SCOPE฀AND฀DElNITIONS�฀#HAPTER฀))฀SETS฀OUT฀THE฀RIGHT฀TO฀LEGAL฀AID�฀#HAPTER฀)))฀
DETERMINES฀THE฀CONDITIONS฀AND฀EXTENT฀OF฀LEGAL฀AID�฀#HAPTER฀)6฀ESTABLISHES฀THE฀
PROCEDURE฀FOR฀MAKING฀A฀LEGAL฀AID฀APPLICATION฀UNDER฀THE฀DIRECTIVE�฀AND฀#HAPTER฀
6฀CONTAINS฀lNAL฀PROVISIONS�

!RTICLE฀���	฀SETS฀OUT฀THE฀CENTRAL฀AIM฀OF฀THE฀DIRECTIVE฀WHICH฀IS฀@TO฀IMPROVE฀ACCESS฀
TO฀ JUSTICE฀ IN฀CROSS
BORDER฀DISPUTES฀BY฀ESTABLISHING฀MINIMUM฀COMMON฀RULES฀
RELATING฀ TO฀ LEGAL฀ AID฀ IN฀ SUCH฀DISPUTES��฀4HIS�฀ OF฀ COURSE�฀ ECHOES฀ THE฀MANDATE฀
FROM฀THE฀4AMPERE฀CONCLUSIONS�฀!RTICLE฀���	฀LIMITS฀THE฀APPLICATION฀OF฀THE฀DIREC

TIVE฀TO฀@CROSS
BORDER฀DISPUTES��฀4HESE฀ARE฀DElNED฀IN฀!RTICLE฀�฀OF฀THE฀DIRECTIVE�฀
!RTICLE฀���	฀AND฀��	฀DElNES฀A฀CROSS
BORDER฀DISPUTE฀AS฀ONE฀WHERE฀THE฀PARTY฀AP

PLYING฀FOR฀LEGAL฀AID฀IS�฀AT฀THE฀TIME฀WHEN฀HE฀SUBMITS฀AN฀APPLICATION฀UNDER฀THE฀
DIRECTIVE�฀DOMICILED฀OR฀HABITUALLY฀RESIDENT฀IN฀A฀DIFFERENT฀-EMBER฀3TATE฀FROM฀

��	฀ 0RESIDENCY฀CONCLUSIONS�฀4AMPERE฀
%UROPEAN฀#OUNCIL�฀��฀AND฀��฀
/CTOBER฀�����฀PARAGRAPH฀���

��	฀ &OLLOWING฀THE฀ENTRY฀INTO฀FORCE฀
OF฀THE฀4REATY฀OF฀.ICE�฀MEASURES฀

PROVIDED฀FOR฀IN฀!RTICLE฀���฀WITH฀THE฀
EXCEPTION฀OF฀ASPECTS฀RELATING฀TO฀

FAMILY฀LAW�฀ARE฀NOW฀ADOPTED฀BY฀THE฀
CO
DECISION฀PROCEDURE฀UNDER฀

!RTICLE฀���฀OF฀THE฀%#฀4REATY�
��	฀ /*฀#฀���฀%�฀����������฀P�฀����

��	฀ /*฀#฀���฀%�฀�����������
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THE฀-EMBER฀3TATE฀WHERE฀THE฀COURT฀HEARING฀THE฀DISPUTE฀OR฀ENFORCING฀A฀JUDICIAL฀
DECISION฀ IS฀ LOCATED฀ ��	�฀ )N฀ SIMPLE฀ TERMS�฀ THEN�฀ THE฀DIRECTIVE฀ APPLIES฀WHERE฀ A฀
PARTY฀NEEDS฀TO฀LITIGATE฀OR฀ENFORCE฀A฀DECISION฀IN฀ANOTHER฀-EMBER฀3TATE฀FROM฀THE฀
ONE฀WHERE฀HE฀NORMALLY฀LIVES�฀)T฀DOES฀NOT�฀BY฀CONTRAST�฀GOVERN฀CASES฀WHICH฀CAN฀
BE฀CONSIDERED฀@DOMESTIC�฀IN฀THE฀SENSE฀THAT฀THE฀LITIGANT฀AND฀THE฀RELEVANT฀COURT฀
ARE฀LOCATED฀IN฀THE฀SAME฀-EMBER฀3TATE�฀EVEN฀IF฀THERE฀MAY฀BE฀OTHER฀CROSS
BORDER฀
ASPECTS฀TO฀THE฀CASE�

!RTICLE฀�฀CONTAINS฀TWO฀OTHER฀ELEMENTS฀DETERMINING฀THE฀SCOPE฀OF฀THE฀DIRECTIVE�฀
4HE฀lRST฀ELEMENT฀IS฀THE฀TYPE฀OF฀DISPUTE฀TO฀WHICH฀THE฀DIRECTIVE฀APPLIES�฀!RTICLE฀
���	฀SAYS฀THAT฀IT฀APPLIES฀TO฀CIVIL฀AND฀COMMERCIAL฀MATTERS�฀WHATEVER฀THE฀NATURE฀
OF฀THE฀COURT฀OR฀TRIBUNAL฀HEARING฀THE฀DISPUTE�฀@#IVIL฀AND฀COMMERCIAL฀MATTERS�฀
ARE฀ NOT฀ DElNED�฀ (OWEVER�฀ THIS฀ WORDING฀ ECHOES฀ !RTICLE฀ �฀ OF฀ THE฀ "RUSSELS฀ )฀
2EGULATION฀AND฀SO฀THE฀DIRECTIVE฀IS฀LIKELY฀TO฀BE฀INTERPRETED฀AS฀COVERING฀DISPUTES฀
WHICH฀WOULD฀BE฀COVERED฀BY฀THAT฀REGULATION�฀!RTICLE฀���	฀OF฀THE฀DIRECTIVE฀SAYS฀
THAT฀ IT฀WILL฀NOT฀EXTEND�฀ IN฀PARTICULAR�฀ TO฀REVENUE�฀CUSTOMS฀OR฀ADMINISTRATIVE฀
MATTERS�฀4HIS�฀AGAIN�฀ECHOES฀!RTICLE฀���	฀OF฀THE฀"RUSSELS฀)฀2EGULATION�

4HE฀ SECOND฀ ELEMENT฀ TO฀ NOTE฀ CONCERNING฀ SCOPE฀ IS฀ THAT฀ THE฀ DIRECTIVE฀ DOES฀ NOT฀
COVER฀ALL฀-EMBER฀3TATES�฀!RTICLE฀���	฀PROVIDES฀THAT฀THE฀DIRECTIVE฀DOES฀NOT฀APPLY฀
TO฀$ENMARK�฀4HE฀REASON฀FOR฀THIS฀IS฀FOUND฀IN฀RECITAL฀���฀WHICH฀REFERS฀TO฀!RTICLES฀
�฀AND฀�฀OF฀THE฀PROTOCOL฀ON฀THE฀POSITION฀OF฀$ENMARK฀ANNEXED฀TO฀THE฀4REATY฀ON฀
%UROPEAN฀ 5NION฀ AND฀ TO฀ THE฀ 4REATY฀ ESTABLISHING฀ THE฀ %UROPEAN฀ #OMMUNITY�฀
4HAT฀PROTOCOL฀EXCLUDES฀$ENMARK฀FROM฀TAKING฀PART฀IN฀THE฀ADOPTION฀OF฀PROPOSED฀
MEASURES฀PURSUANT฀TO฀4ITLE฀)6฀OF฀THE฀%#฀4REATY�฀THE฀LEGAL฀BASES฀FOR฀THE฀DIREC

TIVE฀�฀!RTICLES฀��฀AND฀��฀�฀FALL�฀OF฀COURSE�฀WITHIN฀4ITLE฀)6�

"Y฀CONTRAST฀TO฀$ENMARK�S฀POSITION�฀THE฀5NITED฀+INGDOM฀AND฀)RELAND฀WERE฀
ABLE�฀UNDER฀THE฀PROTOCOL฀ON฀THE฀POSITION฀OF฀THE฀5NITED฀+INGDOM฀AND฀)RE

LAND฀ANNEXED฀TO฀THE฀4REATY฀ON฀%UROPEAN฀5NION฀AND฀TO฀THE฀4REATY฀ESTABLISH

ING฀ THE฀ %UROPEAN฀ #OMMUNITY�฀ TO฀ NOTIFY฀ WHETHER฀ OR฀ NOT฀ THEY฀ WISHED฀ TO฀
PARTICIPATE฀ IN฀ THIS฀ DIRECTIVE�฀ 2ECITAL฀ ��฀ IN฀ THE฀ PREAMBLE฀ TO฀ THE฀ DIRECTIVE฀
RECORDS฀THAT฀BOTH฀THOSE฀-EMBER฀3TATES฀GAVE฀NOTICE฀OF฀THEIR฀WISH฀TO฀PARTICI 

PATE฀IN฀THE฀ADOPTION฀OF฀THE฀DIRECTIVE�฀ IN฀ACCORDANCE฀WITH฀!RTICLE฀�฀OF฀THE฀
RELEVANT฀ PROTOCOL�฀ !CCORDINGLY�฀ THE฀ DIRECTIVE฀ APPLIES฀ TO฀ ALL฀ THE฀ -EMBER฀
3TATES฀EXCEPT฀$ENMARK�

4HIS฀CHAPTER฀DETERMINES฀WHICH฀PERSONS฀ARE฀ENTITLED฀TO฀APPLY฀FOR฀LEGAL฀AID฀UN

DER฀THE฀DIRECTIVE฀AND฀DElNES฀THE฀BASIC฀CONCEPT฀OF฀LEGAL฀AID฀FOR฀THE฀PURPOSES฀OF฀
THE฀DIRECTIVE�

��	฀ 4HE฀RULES฀ON฀DOMICILE฀ARE�฀
ACCORDING฀TO฀!RTICLE฀���	�฀
DETERMINED฀BY฀REFERENCE฀TO฀!RTICLE฀
��฀OF฀THE฀"RUSSELS฀)฀2EGULATION฀
�#OUNCIL฀2EGULATION฀�%#	฀
.O฀�������฀OF฀��฀$ECEMBER฀
����	�฀%SSENTIALLY�฀THE฀-EMBER฀
3TATE฀WHERE฀THE฀COURT฀IS฀SITTING฀AND฀
WHICH฀IS฀SEISED฀OF฀THE฀APPLICATION฀
FOR฀LEGAL฀AID฀SHOULD�฀UNDER฀!RTICLE฀
����	฀OF฀THAT฀REGULATION�฀APPLY฀THE฀
LAW฀OF฀THE฀-EMBER฀3TATE฀WHERE฀
THE฀APPLICANT฀CLAIMS฀TO฀BE฀
DOMICILED฀IN฀ORDER฀TO฀DETERMINE฀
WHETHER฀HE฀IS฀IN฀FACT฀DOMICILED฀
THERE�
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)N฀TERMS฀OF฀THE฀PERSONS฀ENTITLED฀TO฀APPLY฀FOR฀LEGAL฀AID�฀!RTICLE฀���	฀PROVIDES฀
THAT฀THE฀RIGHTS฀UNDER฀THE฀DIRECTIVE฀ARE฀CONFERRED฀ON฀NATURAL฀PERSONS�฀"Y฀IMPLI

CATION�฀LEGAL฀PERSONS฀SUCH฀AS฀COMPANIES฀OR฀NOT
FOR
PROlT฀ORGANISATIONS฀ARE฀NOT฀
COVERED�฀!RTICLE฀�฀MAKES฀CLEAR฀THAT฀THE฀DIRECTIVE฀COVERS฀BOTH฀CITIZENS฀OF฀THE฀
%UROPEAN฀5NION฀AND฀THIRD
COUNTRY฀NATIONALS฀RESIDING฀LAWFULLY฀IN฀A฀-EMBER฀
3TATE�฀4HIS฀PROVISION฀OPERATES฀AS฀A฀NON
DISCRIMINATION฀RULE�฀REQUIRING฀-EM

BER฀3TATES฀TO฀TREAT฀THESE฀TWO฀CATEGORIES฀OF฀PERSONS฀EQUALLY�

!RTICLE฀�฀IS฀THE฀KEY฀ARTICLE฀DElNING฀THE฀CONCEPT฀OF฀LEGAL฀AID฀FOR฀THE฀PURPOSES฀OF฀
THE฀DIRECTIVE�฀!S฀A฀GENERAL฀PRINCIPLE�฀!RTICLE฀���	฀GIVES฀ LITIGANTS฀THE฀RIGHT฀TO฀
RECEIVE฀@APPROPRIATE฀LEGAL฀AID฀IN฀ORDER฀TO฀ENSURE฀THEIR฀EFFECTIVE฀ACCESS฀TO฀JUSTICE��฀
4HE฀ARTICLE฀MAKES฀CLEAR฀THAT฀THIS฀RIGHT฀IS฀SUBJECT฀TO฀CONDITIONS฀LAID฀DOWN฀ELSE

WHERE฀IN฀THE฀DIRECTIVE฀AND฀THAT฀THE฀DISPUTE฀MUST฀BE฀WITHIN฀THE฀SCOPE฀OF฀THE฀
DIRECTIVE�฀2ECITAL฀��฀GIVES฀A฀GOOD฀SUMMARY฀OF฀WHAT฀IS฀MEANT฀BY฀@APPROPRIATE฀
LEGAL฀AID��฀)T฀COVERS�฀lRSTLY�฀PRE
LITIGATION฀ADVICE฀WITH฀A฀VIEW฀TO฀REACHING฀A฀SET

TLEMENT฀ PRIOR฀ TO฀ BRINGING฀ LEGAL฀ PROCEEDINGS�฀ SECONDLY�฀ LEGAL฀ ASSISTANCE฀ IN฀
BRINGING฀A฀CASE฀BEFORE฀A฀COURT�฀AND�฀THIRDLY�฀REPRESENTATION฀IN฀COURT฀AND฀ASSIST

ANCE฀WITH฀OR฀EXEMPTION฀FROM฀THE฀COST฀OF฀PROCEEDINGS�

4HESE฀ THREE฀DIFFERENT฀ ASPECTS฀ OF฀ APPROPRIATE฀ LEGAL฀ AID฀ ARE฀ SET฀ OUT฀ IN฀!RTICLE฀
���	�฀4HE฀FOCUS฀IS฀CLEARLY฀ON฀SITUATIONS฀WHERE฀CROSS
BORDER฀COURT฀PROCEEDINGS฀
ARE฀ACTUALLY฀UNDER฀WAY฀OR฀WHERE฀THERE฀IS฀A฀REAL฀PROSPECT฀OF฀SUCH฀PROCEEDINGS�฀
"ECAUSE฀PRE
LITIGATION฀ADVICE฀UNDER฀!RTICLE฀���	�A	฀IS฀LIMITED฀TO฀THE฀PURPOSE฀OF฀
REACHING฀A฀SETTLEMENT฀PRIOR฀TO฀BRINGING฀PROCEEDINGS�฀THIS฀APPEARS฀TO฀EXCLUDE฀
APPLICANTS฀FROM฀SEEKING฀LEGAL฀AID฀FOR฀OTHER�฀WIDER฀PURPOSES฀OR฀WHERE฀THERE฀IS฀NO฀
LITIGATION฀IN฀PROSPECT�฀!RTICLE฀���	�B	฀CONFERS฀THE฀RIGHT฀TO฀LEGAL฀ASSISTANCE฀AND฀
REPRESENTATION฀IN฀COURT�฀THIS฀COMES฀INTO฀PLAY฀AT฀THE฀STAGES฀OF฀PREPARATION฀OF฀THE฀
CASE฀AND฀PRESENTATION฀OF฀THE฀CASE฀TO฀THE฀COURT�฀BOTH฀THROUGH฀WRITTEN฀PLEADINGS฀
AND฀AT฀A฀COURT฀HEARING�

!SSISTANCE฀WITH฀THE฀COSTS฀OF฀THE฀CASE฀IS฀ALSO฀DEALT฀WITH฀IN฀!RTICLE฀���	�B	฀AND฀
COULD฀INVOLVE฀SEVERAL฀TYPES฀OF฀COST�฀/NE฀TYPE฀IS฀COURT฀FEES�฀INCLUDING฀FEES฀PAID฀
BY฀THE฀COURT฀TO฀PERSONS฀�PRESUMABLY฀SUCH฀AS฀COURT฀OFlCIALS฀OR฀EXPERT฀WITNESSES	฀
WHO฀PERFORM฀ACTS฀DURING฀THE฀PROCEEDINGS�฀!฀SECOND฀CATEGORY฀OF฀COSTS฀IS฀VARI

OUS฀COSTS฀SPECIlC฀TO฀THE฀SITUATION฀OF฀THE฀CROSS
BORDER฀LITIGANT�฀SUCH฀AS฀COSTS฀OF฀
INTERPRETATION�฀TRANSLATION฀AND฀TRAVEL฀TO฀THE฀HEARING�฀4HESE฀ARE฀DEALT฀WITH฀IN฀
!RTICLE฀�฀OF฀THE฀DIRECTIVE฀AND฀DESCRIBED฀FURTHER฀BELOW�฀!฀THIRD฀CATEGORY฀IS฀THE฀
COSTS฀OF฀THE฀OPPOSING฀PARTY�฀)N฀SOME฀-EMBER฀3TATES฀A฀PARTY฀WHO฀LOSES฀A฀CASE฀IS฀
LIABLE฀ TO฀PAY฀HIS฀OPPONENT�S฀ LEGAL฀COSTS�฀4HE฀lNAL฀PARAGRAPH฀OF฀!RTICLE฀���	฀
PROVIDES฀THAT฀IF฀A฀RECIPIENT฀OF฀LEGAL฀AID฀UNDER฀THE฀DIRECTIVE฀LOSES฀THE฀CASE฀AND฀IS฀
SUBJECT฀TO฀SUCH฀A฀COSTS฀RULE�฀THOSE฀COSTS฀SHOULD฀BE฀COVERED฀BY฀HIS฀LEGAL฀AID฀IF฀A฀
LITIGANT฀HABITUALLY฀RESIDENT฀ IN฀THE฀-EMBER฀3TATE฀WHERE฀THE฀COURT฀ IS฀SITUATED฀
WOULD฀HAVE฀BEEN฀COVERED฀IN฀THIS฀WAY�฀4HIS฀IS฀ESSENTIALLY฀A฀NON
DISCRIMINATION฀
RULE฀AND฀DOES฀NOT฀REQUIRE฀-EMBER฀3TATES฀AUTOMATICALLY฀TO฀GRANT฀LEGAL฀AID฀TO฀A฀
CROSS
BORDER฀APPLICANT฀TO฀COVER฀THE฀SUCCESSFUL฀PARTY�S฀COSTS฀ IF฀THIS฀ IS฀NOT฀THE฀
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NORMAL฀PRACTICE฀UNDER฀THEIR฀SYSTEM�฀2ECITAL฀��฀MAKES฀CLEAR฀THAT฀THIS฀IS฀TO฀BE฀
LEFT฀TO฀THE฀LAW฀OF฀THE฀-EMBER฀3TATE฀WHERE฀THE฀COURT฀IS฀SITTING฀OR฀WHERE฀ENFORCE

MENT฀IS฀SOUGHT�

!RTICLE฀���	฀CONTAINS฀AN฀IMPORTANT฀LIMITATION฀TO฀THE฀CONCEPT฀OF฀@APPROPRIATE฀
LEGAL฀AID�฀IN฀THE฀CONTEXT฀OF฀@PROCEEDINGS฀ESPECIALLY฀DESIGNED฀TO฀ENABLE฀LITIGANTS฀
TO฀MAKE฀THEIR฀CASE฀IN฀PERSON��฀4HESE฀PROCEEDINGS฀MIGHT฀INCLUDE฀SMALL฀CLAIMS฀
PROCEDURES฀OF฀THE฀SORT฀WHICH฀EXIST฀IN฀SEVERAL฀-EMBER฀3TATES฀OR฀SIMPLIlED฀COURT฀
OR฀TRIBUNAL฀PROCEDURES�฀)N฀SUCH฀TYPES฀OF฀PROCEEDINGS�฀!RTICLE฀���	฀SAYS฀THAT฀
-EMBER฀3TATES฀NEED฀NOT฀PROVIDE฀LEGAL฀ASSISTANCE฀OR฀REPRESENTATION�฀4HIS฀SUG

GESTS�฀BY฀CONTRAST�฀THAT฀THE฀RIGHT฀TO฀PRE
LITIGATION฀ADVICE฀UNDER฀!RTICLE฀���	�A	฀
STILL฀APPLIES฀IN฀THESE฀CASES�฀!S฀A฀SAFEGUARD�฀!RTICLE฀���	฀ALLOWS฀�AND฀PROBABLY฀
REQUIRES	฀LEGAL฀AID฀TO฀BE฀GRANTED฀IF฀THE฀COURT฀OR฀OTHER฀COMPETENT฀AUTHORITY฀DE

CIDES฀THAT฀LEGAL฀AID฀IS฀NECESSARY฀TO฀ENSURE฀EQUALITY฀OF฀PARTIES฀OR฀IN฀VIEW฀OF฀THE฀
COMPLEXITY฀OF฀THE฀CASE�

!RTICLE฀ ���	฀ AND฀ ��	฀ ADDRESSES฀ ANOTHER฀ ASPECT฀ OF฀ @APPROPRIATE�฀ LEGAL฀ AID฀ BY฀
FOCUSING฀ON฀THE฀AMOUNT฀RECEIVED฀BY฀THE฀LITIGANT�฀!RTICLE฀���	฀ALLOWS฀A฀-EMBER฀
3TATE฀TO฀REQUIRE฀A฀lNANCIAL฀CONTRIBUTION฀TOWARDS฀THE฀COST฀OF฀PROCEEDINGS�฀IF฀IT฀
DOES�฀THE฀LEGAL฀AID฀RECIPIENT฀WILL฀BE฀ASSESSED฀ACCORDING฀TO฀!RTICLE฀�฀�DESCRIBED฀
BELOW	฀FOR฀HIS฀ABILITY฀TO฀CONTRIBUTE�฀5NDER฀!RTICLE฀���	�฀A฀-EMBER฀3TATE฀MAY฀
REQUIRE฀A฀LEGAL฀AID฀RECIPIENT฀TO฀REFUND฀ALL฀OR฀PART฀OF฀WHAT฀HE฀HAS฀RECEIVED฀IF฀HIS฀
lNANCIAL฀SITUATION฀HAS฀SUBSTANTIALLY฀IMPROVED฀OR฀IF฀THE฀LEGAL฀AID฀WAS฀GRANTED฀
ON฀THE฀BASIS฀OF฀INACCURATE฀INFORMATION฀GIVEN฀BY฀THE฀RECIPIENT�฀4HESE฀PROVISIONS฀
WORK฀ TOGETHER฀WITH฀!RTICLES฀�฀AND฀���	฀ TO฀ALLOW฀-EMBER฀3TATES฀ TO฀ALLOCATE฀
FUNDS฀AVAILABLE฀FOR฀LEGAL฀AID฀ACCORDING฀TO฀THE฀RECIPIENT�S฀lNANCIAL฀NEED�฀THEREBY฀
PROMOTING฀GOOD฀USE฀OF฀PUBLIC฀FUNDS�

&OLLOWING฀ON฀FROM฀THE฀BROAD฀PRINCIPLES฀ IN฀#HAPTER฀))�฀THIS฀CHAPTER฀SETS฀OUT฀
MORE฀DETAILED฀RULES฀GOVERNING฀THE฀ASSESSMENT฀OF฀APPLICATIONS฀FOR฀LEGAL฀AID�฀!R

TICLES฀�฀AND฀�฀ARE฀THE฀MOST฀IMPORTANT�฀4HESE฀DEAL�฀RESPECTIVELY�฀WITH฀CONDI

TIONS฀RELATING฀TO฀THE฀APPLICANT�S฀lNANCIAL฀RESOURCES฀AND฀CONDITIONS฀RELATING฀TO฀
THE฀SUBSTANCE฀OF฀THE฀DISPUTE�฀4HE฀PROVISIONS฀ALLOW฀-EMBER฀3TATES�฀TO฀SOME฀
EXTENT�฀TO฀ENSURE฀THAT฀THE฀MONEY฀WHICH฀THEY฀HAVE฀AVAILABLE฀FOR฀CIVIL฀LEGAL฀AID฀
CAN฀BE฀TARGETED฀AT฀APPLICANTS฀AND฀CASES฀WHICH฀MOST฀MERIT฀PUBLIC฀FUNDING�฀!L

THOUGH฀ THE฀QUESTION฀OF฀WHAT฀COSTS฀ ARE฀BORNE฀ RESPECTIVELY฀BY฀ THE฀APPLICANT�S฀
HOME฀-EMBER฀3TATE฀AND฀THE฀-EMBER฀3TATE฀WHERE฀THE฀COURT฀IS฀SITUATED฀IS฀MORE฀
FULLY฀DEALT฀WITH฀IN฀!RTICLES฀�฀AND฀��฀�DESCRIBED฀BELOW	�฀IT฀IS฀HELPFUL฀IN฀UNDER

STANDING฀!RTICLES฀�฀AND฀�฀TO฀KNOW฀THAT฀THE฀MAJORITY฀OF฀THE฀LEGAL฀AID฀COSTS฀FALL฀
TO฀BE฀COVERED฀BY฀THE฀-EMBER฀3TATE฀WHERE฀THE฀COURT฀IS฀SITTING�฀!CCORDINGLY�฀THE฀
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APPLICANT฀ IS฀BEING฀ASSESSED฀UNDER฀THE฀RULES฀OF฀ THAT฀-EMBER฀3TATE�S฀ LEGAL฀AID฀
SYSTEM�฀AND฀NOT฀UNDER฀THE฀SYSTEM฀IN฀HIS฀HOME฀-EMBER฀3TATE�

!RTICLE฀ ���	฀ ESTABLISHES฀ THE฀ GENERAL฀ PROPOSITION฀ THAT฀ -EMBER฀ 3TATES฀ SHOULD฀
FUND฀PERSONS฀WHO฀ARE฀@PARTLY฀OR฀TOTALLY฀UNABLE฀TO฀MEET฀THE฀COST฀OF฀PROCEEDINGS฀
x฀AS฀A฀RESULT฀OF฀THEIR฀ECONOMIC฀SITUATION�฀IN฀ORDER฀TO฀ENSURE฀THEIR฀EFFECTIVE฀AC

CESS฀TO฀JUSTICE��฀!RTICLE฀���	฀ALLOWS฀THE฀-EMBER฀3TATE฀TO฀ASSESS฀THE฀CROSS
BORDER฀
APPLICANT�S฀ECONOMIC฀SITUATION฀IN฀THE฀LIGHT฀OF฀OBJECTIVE฀FACTORS฀SUCH฀AS฀HIS฀IN

COME�฀HIS฀CAPITAL฀RESOURCES฀OR฀HIS฀FAMILY฀SITUATION�฀4HIS฀ASSESSMENT฀MAY฀ALSO฀
TAKE฀INTO฀ACCOUNT฀THE฀RESOURCES฀OF฀PERSONS฀WHO฀ARE฀lNANCIALLY฀DEPENDENT฀ON฀
THE฀APPLICANT�

3OME฀-EMBER฀3TATES฀USE฀lNANCIAL฀THRESHOLDS฀ABOVE฀WHICH฀APPLICANTS฀ARE฀PRE

SUMED฀ TO฀BE฀ ABLE฀ TO฀BEAR฀ THE฀ COST฀OF฀PROCEEDINGS�฀!RTICLE฀���	฀ ALLOWS฀ SUCH฀
THRESHOLDS฀TO฀BE฀USED฀IN฀THE฀CONTEXT฀OF฀THE฀DIRECTIVE฀SO฀LONG฀AS฀THEY฀ARE฀BASED฀
ON฀THE฀OBJECTIVE฀FACTORS฀MENTIONED฀IN฀!RTICLE฀���	�฀(OWEVER�฀AS฀A฀SAFEGUARD฀
AGAINST฀THE฀RISK฀THAT฀A฀THRESHOLD฀MAY฀INDIRECTLY฀DISCRIMINATE฀AGAINST฀A฀CROSS

BORDER฀APPLICANT฀BECAUSE฀OF฀DIFFERENCES฀IN฀THE฀COST฀OF฀LIVING฀BETWEEN฀THE฀-EM

BER฀3TATES�฀!RTICLE฀���	฀PROVIDES฀THAT฀THE฀THRESHOLD฀MAY฀NOT฀BE฀USED฀IF฀A฀LEGAL฀
AID฀APPLICANT฀CAN฀PROVE฀THAT฀HE฀IS฀UNABLE฀TO฀PAY฀THE฀COST฀OF฀PROCEEDINGS฀BE

CAUSE฀OF฀SUCH฀DIFFERENCES฀IN฀THE฀COST฀OF฀LIVING�฀2ECITAL฀��฀MENTIONS฀A฀POTEN

TIALLY฀RELEVANT฀FACTOR฀TO฀BE฀TAKEN฀INTO฀ACCOUNT฀HERE�฀NAMELY฀WHETHER฀THE฀AP

PLICANT฀WOULD฀SATISFY฀THE฀CRITERIA฀FOR฀lNANCIAL฀ELIGIBILITY฀FOR฀LEGAL฀AID฀IN฀HIS฀OWN฀
-EMBER฀3TATE�

!RTICLE฀���	฀CONTAINS฀ONE฀FURTHER฀GROUND฀ON฀WHICH฀LEGAL฀AID฀MAY฀BE฀REFUSED฀
FOR฀lNANCIAL฀REASONS�฀,EGAL฀AID฀NEED฀NOT฀BE฀GRANTED฀TO฀AN฀APPLICANT฀WHO฀EN

JOYS�฀IN฀THE฀INSTANT฀CASE�฀EFFECTIVE฀ACCESS฀TO฀ANOTHER฀MECHANISM฀THAT฀COVERS฀THE฀
COST฀OF฀PROCEEDINGS�฀4HIS฀COULD฀INCLUDE�฀FOR฀EXAMPLE�฀FUNDING฀AVAILABLE฀FROM฀
LEGAL฀EXPENSES฀INSURANCE฀OR฀BECAUSE฀OF฀THE฀POSSIBILITY฀WHICH฀EXISTS฀IN฀CERTAIN฀
-EMBER฀3TATES฀TO฀OBTAIN฀A฀CONDITIONAL฀FEE฀ARRANGEMENT฀�SOMETIMES฀CALLED฀A฀
@NO
WIN�฀NO
FEE�฀ARRANGEMENT	�฀2ECITAL฀��฀MAKES฀CLEAR฀THAT฀THESE฀OTHER฀MECH

ANISMS฀ARE฀NOT฀IN฀THEMSELVES฀A฀FORM฀OF฀LEGAL฀AID฀BUT฀THAT฀THEY฀CAN฀WARRANT฀A฀
PRESUMPTION฀THAT฀THE฀LITIGANT฀CAN฀BEAR฀THE฀COST฀OF฀LEGAL฀PROCEEDINGS฀NOTWITH

STANDING฀HIS฀PERSONAL฀lNANCIAL฀SITUATION�฀

!RTICLE฀�฀IS฀THE฀SECOND฀KEY฀ARTICLE฀IN฀DETERMINING฀THE฀APPLICANT�S฀ELIGIBILITY฀
FOR฀LEGAL฀AID�฀4HE฀CONDITIONS฀IN฀THIS฀ARTICLE฀DEAL฀WITH฀THE฀STRENGTHS฀OR฀MERITS฀
OF฀THE฀APPLICANT�S฀CASE�฀!S฀A฀lRST฀STEP�฀!RTICLE฀���	฀ALLOWS฀A฀-EMBER฀3TATE฀TO฀
REJECT฀OUTRIGHT฀AN฀APPLICATION฀FOR฀LEGAL฀AID฀FOR฀AN฀ACTION฀WHICH฀APPEARS฀TO฀BE฀
MANIFESTLY฀UNFOUNDED�฀)F฀THE฀CASE฀CANNOT฀INITIALLY฀BE฀SAID฀TO฀BE฀MANIFESTLY฀
UNFOUNDED�฀!RTICLE฀���	฀PROVIDES฀THAT�฀ONCE฀THE฀APPLICANT฀HAS฀BEEN฀OFFERED฀
INITIAL฀PRE
LITIGATION฀ADVICE�฀HE฀MAY�฀SO฀LONG฀AS฀ACCESS฀TO฀JUSTICE฀IS฀STILL฀GUAR

ANTEED฀��	�฀BE฀REFUSED฀FURTHER฀LEGAL฀AID฀ON฀@GROUNDS฀RELATED฀TO฀THE฀MERITS฀OF฀
THE฀CASE��฀)N฀OTHER฀WORDS�฀THE฀-EMBER฀3TATE฀MAY฀DECIDE฀THAT฀HIS฀CASE฀IS฀IN


��	฀ 4HE฀DIRECTIVE฀OFFERS฀NO฀
DElNITION฀OF฀THE฀TERMS฀@MANIFESTLY฀
UNFOUNDED�฀OR฀@ACCESS฀TO฀JUSTICE฀IS฀

GUARANTEED��฀EFFECTIVELY฀LEAVING฀IT฀TO฀
THE฀-EMBER฀3TATES฀TO฀APPLY฀THEIR฀

NATIONAL฀LAW฀ON฀THESE฀MATTERS�฀4HE฀
JURISPRUDENCE฀OF฀THE฀%UROPEAN฀

#OURT฀OF฀(UMAN฀2IGHTS฀RELATING฀TO฀
!RTICLE฀�฀OF฀THE฀%UROPEAN฀

#ONVENTION฀ON฀(UMAN฀2IGHTS฀
MAY฀ALSO฀BE฀CONSIDERED฀RELEVANT฀IN฀

THIS฀REGARD�
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��	฀ #OUNCIL฀2EGULATION฀�%#	฀.O฀
���������฀OF฀��฀-AY฀����฀ON฀
COOPERATION฀BETWEEN฀THE฀COURTS฀OF฀
THE฀-EMBER฀3TATES฀IN฀THE฀TAKING฀OF฀
EVIDENCE฀IN฀CIVIL฀OR฀COMMERCIAL฀
MATTERS฀�/*฀,฀����฀����������฀P�฀�	�

SUFlCIENTLY฀STRONG฀TO฀JUSTIFY฀THE฀USE฀OF฀PUBLIC฀FUNDING�฀!NY฀REFUSAL฀OF฀LEGAL฀
AID฀UNDER฀!RTICLE฀�฀OF฀THE฀DIRECTIVE฀IS฀SUBJECT฀TO฀THE฀APPEAL฀PROVISIONS฀OF฀!R

TICLE฀���฀DESCRIBED฀BELOW�

4HE฀DIRECTIVE฀GIVES฀LITTLE฀GUIDANCE฀ON฀THE฀WAY฀IN฀WHICH฀-EMBER฀3TATES�฀COM

PETENT฀AUTHORITIES฀SHOULD฀ASSESS฀THE฀MERITS฀OF฀THE฀APPLICANT�S฀CASE�฀LEAVING฀IT฀TO฀
NATIONAL฀ LAW฀AND฀PROCEDURE฀ IN฀EACH฀-EMBER฀3TATE�฀4HESE฀NATIONAL฀ SYSTEMS฀
MAY฀VARY฀QUITE฀WIDELY฀ IN฀THE฀CRITERIA฀ THAT฀ THEY฀USE�฀POTENTIAL฀CRITERIA฀MIGHT฀
INCLUDE฀AN฀ASSESSMENT฀OF฀THE฀PROSPECTS฀OF฀SUCCESS�฀THE฀TYPE฀OF฀CASE�฀AND฀THE฀
POTENTIAL฀lNANCIAL฀AND฀OTHER฀BENElTS฀TO฀THE฀APPLICANT฀OF฀WINNING฀THE฀CASE�

!RTICLE฀���	฀IMPLIES฀THAT฀AN฀APPROACH฀BASED฀ON฀A฀RANGE฀OF฀SUCH฀CRITERIA฀IS฀VALID฀
BY฀FOCUSING฀ON฀TWO฀CRITERIA฀BESIDES฀THE฀PURE฀PROSPECT฀OF฀WINNING฀THE฀LEGAL฀AR

GUMENTS฀IN฀THE฀CASE�฀&IRST�฀IT฀SPECIlCALLY฀REQUIRES฀-EMBER฀3TATES฀TO฀CONSIDER฀
THE฀IMPORTANCE฀OF฀THE฀INDIVIDUAL฀CASE฀TO฀THE฀APPLICANT�฀3ECOND�฀IT฀ALLOWS฀THE฀
-EMBER฀3TATE฀TO฀TAKE฀INTO฀ACCOUNT฀THE฀NATURE฀OF฀THE฀CASE฀IN฀TWO฀SPECIlC฀CAT

EGORIES฀OF฀DISPUTE�฀4HE฀lRST฀CATEGORY฀IS฀WHERE฀THE฀APPLICANT฀CLAIMS฀DAMAGE฀TO฀
HIS฀ REPUTATION฀ BUT฀ HAS฀ SUFFERED฀ NO฀ MATERIAL฀ OR฀ lNANCIAL฀ LOSS฀�฀ THIS฀ WOULD฀
COVER฀CERTAIN฀TYPES฀OF฀LIBEL฀ACTIONS฀IN฀SOME฀-EMBER฀3TATES�฀4HE฀SECOND฀CATE

GORY฀IS฀WHERE฀THE฀CLAIM฀ARISES฀DIRECTLY฀OUT฀OF฀THE฀APPLICANT�S฀TRADE฀OR฀SELF
EM

PLOYED฀PROFESSION�฀THIS฀REINFORCES฀THE฀EXCLUSION฀OF฀COMMERCIAL฀LITIGANTS฀IN฀!R

TICLE฀���	฀OF฀THE฀DIRECTIVE฀BY฀FURTHER฀EXCLUDING฀CLAIMS฀BROUGHT฀BY฀AN฀INDIVIDU

AL฀IN฀THE฀CONTEXT฀OF฀HIS฀BUSINESS฀ACTIVITIES�

!RTICLES฀�฀AND฀�฀FOCUS฀SPECIlCALLY฀ON฀THE฀CROSS
BORDER฀DIMENSION฀OF฀THE฀CASE�฀
RECOGNISING฀THAT฀CERTAIN฀COSTS฀ARE฀INHERENT฀IN฀THE฀FACT฀THAT฀THE฀APPLICANT฀DOES฀
NOT฀LIVE฀IN฀THE฀SAME฀-EMBER฀3TATE฀AS฀THE฀COURT฀HEARING฀THE฀DISPUTE�฀!RTICLE฀�฀
REQUIRES฀LEGAL฀AID฀GRANTED฀BY฀THE฀-EMBER฀3TATE฀WHERE฀THE฀COURT฀IS฀SITTING฀TO฀
COVER฀CERTAIN฀COSTS฀DIRECTLY฀RELATED฀TO฀THE฀CROSS
BORDER฀NATURE฀OF฀THE฀DISPUTE�฀
4HESE฀ARE฀INTERPRETATION�฀TRANSLATION฀OF฀DOCUMENTS฀NECESSARY฀FOR฀THE฀RESOLU

TION฀OF฀THE฀CASE�฀AND฀TRAVEL฀COSTS฀FOR฀ANY฀PERSON฀WHOSE฀PRESENCE฀IS฀REQUIRED฀IN฀
COURT฀ FOR฀ THE฀PRESENTATION฀OF฀ THE฀ CASE�฀2ECITAL฀ ��฀ REMINDS฀ COURTS฀ THAT฀ THEY฀
SHOULD฀TAKE฀FULL฀ADVANTAGE฀OF฀THE฀POSSIBILITIES฀OFFERED฀BY฀#OUNCIL฀2EGULATION฀
�%#	฀.O฀���������฀ON฀THE฀TAKING฀OF฀EVIDENCE฀IN฀CIVIL฀OR฀COMMERCIAL฀MATTERS฀
��	�฀4HESE฀POSSIBILITIES฀INCLUDE฀THE฀USE฀OF฀VIDEOCONFERENCE฀AND฀TELECONFERENCE฀
TECHNOLOGY�฀AS฀WELL฀AS฀MORE฀TRADITIONAL฀MEANS฀OF฀TAKING฀EVIDENCE฀FROM฀A฀WIT

NESS฀OUTSIDE฀THE฀JURISDICTION�

!RTICLE฀�฀COUNTERBALANCES฀!RTICLE฀�฀BY฀REQUIRING฀THE฀APPLICANT�S฀HOME฀-EMBER฀
3TATE฀ TO฀ BEAR฀ CERTAIN฀ OTHER฀ CROSS
BORDER
RELATED฀ COSTS�฀ 4HE฀ HOME฀ -EMBER฀
3TATE฀MUST฀PROVIDE฀LEGAL฀AID฀TO฀COVER฀THE฀COST฀OF฀THE฀APPLICANT฀OBTAINING฀PRE

LITIGATION฀ASSISTANCE฀AND฀ADVICE฀IN฀HIS฀HOME฀-EMBER฀3TATE฀UNTIL฀HIS฀APPLICA

TION฀FOR฀LEGAL฀AID฀HAS฀BEEN฀RECEIVED฀BY฀THE฀-EMBER฀3TATE฀WHERE฀THE฀COURT฀IS฀
SITTING�฀4HE฀HOME฀-EMBER฀3TATE฀ALSO฀COVERS฀THE฀COST฀OF฀TRANSLATING฀THE฀APPLI

CATION฀FOR฀LEGAL฀AID฀AND฀THE฀NECESSARY฀SUPPORTING฀DOCUMENTS�
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!RTICLE฀�฀OF฀THE฀DIRECTIVE฀REmECTS฀THE฀FACT฀THAT฀OBTAINING฀A฀COURT฀RULING฀ON฀A฀
DISPUTE฀MAY฀NOT฀BE฀ THE฀END฀OF฀ THE฀ STORY�฀2ECITAL฀��฀ SAYS฀ THAT฀ IF฀ LEGAL฀AID฀ IS฀
GRANTED฀IT฀@MUST฀COVER฀THE฀ENTIRE฀PROCEEDING�฀INCLUDING฀EXPENSES฀INCURRED฀IN฀
HAVING฀A฀JUDGMENT฀ENFORCED��฀)T฀SHOULD฀ALSO฀CONTINUE฀@IF฀AN฀APPEAL฀IS฀BROUGHT฀
EITHER฀AGAINST฀OR฀BY฀THE฀RECIPIENT฀IN฀SO฀FAR฀AS฀THE฀CONDITIONS฀RELATING฀TO฀THE฀l

NANCIAL฀ RESOURCES฀AND฀ THE฀ SUBSTANCE฀OF฀ THE฀DISPUTE฀ REMAIN฀ FULlLLED�฀!RTICLE฀
���	฀AND฀��	฀CONFERS฀ THE฀RIGHT฀TO฀ LEGAL฀AID฀TO฀COVER฀THE฀COST฀OF฀CROSS
BORDER฀
ENFORCEMENT฀OF฀A฀ JUDGMENT�฀!RTICLE฀���	฀DEALS฀WITH฀ LEGAL฀AID฀ FOR฀AN฀APPEAL�฀
EXPLICITLY฀LINKING฀THE฀RIGHT฀TO฀CONTINUED฀LEGAL฀AID฀TO฀ONGOING฀ELIGIBILITY฀UNDER฀
!RTICLES฀�฀AND฀��฀4HIS฀MEANS�฀IN฀PARTICULAR�฀THAT฀THE฀PROSPECTS฀OF฀THE฀APPLI

CANT�S฀SUCCESS฀IN฀BRINGING฀OR฀DEFENDING฀AN฀APPEAL฀MAY฀BE฀ASSESSED฀BEFORE฀LEGAL฀
AID฀IS฀GRANTED�

!S฀A฀MORE฀GENERAL฀RULE�฀!RTICLE฀���	฀AUTHORISES฀-EMBER฀3TATES฀TO฀RE
EXAMINE฀
ELIGIBILITY฀FOR฀LEGAL฀AID฀AT฀ANY฀STAGE฀IN฀THE฀PROCEEDINGS฀ON฀GROUNDS฀SET฀OUT฀IN฀
!RTICLES฀���	฀AND฀��	�฀�฀AND฀�฀OF฀ THE฀DIRECTIVE�฀4HIS฀MEANS฀THAT฀A฀-EMBER฀
3TATE฀MAY฀AT฀ANY฀TIME฀REVIEW฀THE฀STATUS฀OF฀THE฀APPLICANT�S฀lNANCIAL฀RESOURCES�฀
THE฀MERITS฀OF฀THE฀CASE�฀AND฀THE฀APPROPRIATENESS฀OF฀LEGAL฀AID฀IN฀VIEW฀OF฀THE฀TYPE฀
OF฀COURT฀HEARING฀THE฀CASE฀OR฀PROCEDURE�฀4HESE฀CHECKS฀ARE฀NOT฀LIMITED฀TO฀THE฀
MOMENT฀WHERE฀THE฀APPLICANT฀REQUESTS฀CONTINUATION฀OF฀LEGAL฀AID฀FOR฀AN฀APPEAL฀
OR฀FOR฀ENFORCEMENT฀PROCEEDINGS�

!RTICLE฀��฀COVERS฀ANOTHER฀POSSIBILITY฀FOR฀EXTENSION฀OF฀LEGAL฀AID฀BEYOND฀THE฀INI

TIAL฀COURT฀PROCEEDINGS�฀BY฀COVERING฀EXTRAJUDICIAL฀PROCEDURES�฀)F฀THE฀LAW฀OR฀THE฀
COURT฀REQUIRES฀THE฀PARTIES฀TO฀A฀DISPUTE฀TO฀USE฀EXTRAJUDICIAL฀PROCEDURES�฀SUCH฀AS฀
MEDIATION฀ OR฀ ARBITRATION�฀ LEGAL฀ AID฀ MUST฀ BE฀ EXTENDED฀ TO฀ COVER฀ THESE฀ PROCE

DURES�฀SUBJECT฀TO฀THE฀CONDITIONS฀DElNED฀IN฀THE฀DIRECTIVE�

4HIS฀CHAPTER฀SETS฀OUT฀THE฀PROCEDURAL฀PRACTICALITIES฀FOR฀AN฀INDIVIDUAL฀APPLYING฀
FOR฀LEGAL฀AID฀UNDER฀THE฀DIRECTIVE�฀)T฀COVERS฀COMPLETION฀OF฀THE฀NECESSARY฀APPLICA

TION฀FORMS�฀TRANSMISSION฀OF฀THE฀APPLICATION฀FROM฀THE฀INDIVIDUAL�S฀HOME฀-EM

BER฀3TATE฀TO฀THE฀-EMBER฀3TATE฀WHERE฀THE฀COURT฀IS฀SITTING฀OR฀WHERE฀THE฀DECISION฀
IS฀TO฀BE฀ENFORCED�฀LANGUAGE฀AND฀TRANSLATION฀ISSUES�฀AND฀RULES฀FOR฀PROCESSING฀THE฀
APPLICATION฀IN฀THE฀-EMBER฀3TATE฀GRANTING฀LEGAL฀AID฀��	�฀

!RTICLE฀��฀IS฀THE฀STARTING฀POINT�฀)T฀PROVIDES�฀AS฀A฀BASIC฀RULE�฀THAT฀LEGAL฀AID฀IS฀TO฀
BE฀GRANTED฀�AND�฀BY฀IMPLICATION�฀PAID฀FOR	฀OR฀REFUSED฀BY฀THE฀COMPETENT฀AUTHOR

ITY฀OF฀THE฀-EMBER฀3TATE฀IN฀WHICH฀THE฀COURT฀IS฀SITTING�฀)N฀OTHER฀WORDS�฀APART฀
FROM฀THE฀ LIMITED฀COSTS฀COVERED฀BY฀!RTICLE฀�฀�DESCRIBED฀ABOVE	�฀CROSS
BORDER฀
LEGAL฀AID฀IS฀NOT฀THE฀RESPONSIBILITY฀OF฀THE฀APPLICANT�S฀HOME฀-EMBER฀3TATE�

��	฀ 2ECITAL฀��฀IN฀THE฀PREAMBLE฀TO฀
THE฀DIRECTIVE฀NOTES฀THAT฀THE฀

%UROPEAN฀AGREEMENT฀ON฀THE฀
TRANSMISSION฀OF฀APPLICATIONS฀FOR฀

LEGAL฀AID�฀SIGNED฀IN฀3TRASBOURG฀ON฀
��฀*ANUARY฀�����฀WAS฀THE฀DIRECT฀

INSPIRATION฀FOR฀THE฀NOTIlCATION฀AND฀
TRANSMISSION฀MECHANISM฀PROVIDED฀
FOR฀IN฀#HAPTER฀)6฀OF฀THE฀DIRECTIVE�฀
ALTHOUGH฀THAT฀AGREEMENT฀DOES฀NOT฀

INCLUDE฀THE฀��
DAY฀TIME฀LIMIT฀
PROVIDED฀FOR฀IN฀!RTICLE฀����	฀OF฀THE฀

DIRECTIVE�
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2ECITAL฀��฀DESCRIBES฀IT฀AS฀@APPROPRIATE�฀THAT฀LEGAL฀AID฀IS฀GRANTED฀BY฀THE฀COMPE

TENT฀AUTHORITIES฀OF฀THE฀-EMBER฀3TATE฀IN฀WHICH฀THE฀COURT฀IS฀SITTING�฀2ECITAL฀��฀
SAYS฀THAT฀THE฀-EMBER฀3TATE฀WILL฀APPLY฀ITS฀OWN฀LEGISLATION฀IN฀COMPLIANCE฀WITH฀
THE฀PRINCIPLES฀OF฀THE฀DIRECTIVE฀TO฀DETERMINE฀WHETHER฀OR฀NOT฀TO฀GRANT฀LEGAL฀AID�

!RTICLE฀��฀REQUIRES฀EACH฀-EMBER฀3TATE฀TO฀DESIGNATE฀AN฀AUTHORITY฀OR฀AUTHORITIES฀
COMPETENT฀TO฀SEND฀AND฀RECEIVE฀LEGAL฀AID฀APPLICATIONS฀UNDER฀THE฀DIRECTIVE�฀4HE฀
AUTHORITY฀COMPETENT฀TO฀SEND฀APPLICATIONS฀IS฀CALLED฀THE฀@TRANSMITTING฀AUTHORITY��฀
4HE฀AUTHORITY฀WHICH฀MAY฀RECEIVE฀APPLICATIONS฀IS฀CALLED฀THE฀@RECEIVING฀AUTHORI

TY��฀4HE฀-EMBER฀3TATES฀MUST฀PROVIDE฀THE฀#OMMISSION฀WITH฀THE฀NAMES฀AND฀
ADDRESSES฀OF฀THEIR฀COMPETENT฀AUTHORITIES฀AND฀THE฀GEOGRAPHICAL฀AREAS฀IN฀WHICH฀
THEY฀ HAVE฀ JURISDICTION�฀ 4HIS฀ INFORMATION฀ WILL฀ BE฀ PUBLISHED฀ IN฀ THE฀ /FlCIAL฀
*OURNAL�

!RTICLE฀��฀SETS฀OUT฀THE฀RULES฀FOR฀INTRODUCTION฀OF฀A฀LEGAL฀AID฀APPLICATION฀BY฀THE฀
APPLICANT฀AND฀FOR฀ITS฀TRANSMISSION�฀IF฀NECESSARY�฀BETWEEN฀-EMBER฀3TATES�฀AU

THORITIES�฀5NDER฀!RTICLE฀����	�฀THE฀APPLICANT฀MAY฀CHOOSE฀TO฀SUBMIT฀HIS฀APPLICA

TION฀EITHER฀TO฀THE฀TRANSMITTING฀AUTHORITY฀IN฀HIS฀HOME฀-EMBER฀3TATE฀OR฀TO฀THE฀
RECEIVING฀AUTHORITY฀IN฀THE฀-EMBER฀3TATE฀WHERE฀THE฀COURT฀IS฀SITTING฀OR฀THE฀DECI

SION฀ IS฀ TO฀BE฀ENFORCED�฀!RTICLE฀��฀PROVIDES฀ FOR฀A฀STANDARD฀FORM฀FOR฀ LEGAL฀AID฀
APPLICATIONS฀UNDER฀THE฀DIRECTIVE฀��	�฀2ECITAL฀��฀IN฀THE฀PREAMBLE฀TO฀THE฀DIRECTIVE฀
SAYS฀THAT฀THE฀PURPOSE฀OF฀THE฀STANDARD฀FORM฀IS฀TO฀MAKE฀APPLICATION฀PROCEDURES฀
EASIER฀AND฀FASTER�฀!CCORDING฀TO฀RECITAL฀���฀ THE฀STANDARD฀APPLICATION฀FORM�฀AS฀
WELL฀AS฀NATIONAL฀APPLICATION฀FORMS�฀SHOULD฀BE฀MADE฀AVAILABLE฀ON฀A฀%UROPEAN฀
LEVEL฀THROUGH฀THE฀INFORMATION฀SYSTEM฀OF฀THE฀%UROPEAN฀*UDICIAL฀.ETWORK฀� �	�

!RTICLES฀����	�฀��฀AND฀��B	฀OF฀THE฀DIRECTIVE฀DEAL฀WITH฀LANGUAGE฀AND฀TRANSLA

TION฀ISSUES฀ARISING฀OUT฀OF฀THE฀APPLICATION฀FOR฀LEGAL฀AID�฀!RTICLE฀����	฀OFFERS฀THE฀
APPLICANT฀MORE฀THAN฀ONE฀POSSIBILITY�฀(E฀MAY฀COMPLETE฀THE฀FORM฀IN฀THE฀OFl

CIAL฀LANGUAGE฀�OR฀ONE฀OF฀THE฀LANGUAGES	฀OF฀THE฀-EMBER฀3TATE฀OF฀THE฀RECEIVING฀
AUTHORITY�฀SO฀LONG฀AS฀THIS฀LANGUAGE฀IS฀ONE฀OF฀THE฀LANGUAGES฀OF฀THE฀#OMMU

NITY฀INSTITUTIONS�฀!LTERNATIVELY�฀!RTICLE฀����	฀ALLOWS฀A฀-EMBER฀3TATE฀TO฀NO

TIFY฀THE฀#OMMISSION฀OF฀OTHER฀#OMMUNITY฀LANGUAGES฀IN฀WHICH฀ITS฀RECEIVING฀
AUTHORITY฀ IS฀ PREPARED฀ TO฀ RECEIVE฀ APPLICATIONS฀ UNDER฀ THE฀ DIRECTIVE�฀ 4HOSE฀
OTHER฀ LANGUAGES฀ ARE฀ TO฀BE฀ COMMUNICATED฀ TO฀ THE฀#OMMISSION฀ AND฀WILL฀ BE฀
PUBLISHED฀IN฀THE฀/FlCIAL฀*OURNAL�฀!RTICLE฀����	฀REQUIRES฀SUPPORTING฀DOCU

MENTS฀ACCOMPANYING฀THE฀ LEGAL฀AID฀APPLICATION฀ALSO฀ TO฀BE฀ TRANSLATED฀ IN฀AC

CORDANCE฀WITH฀THESE฀RULES�฀7E฀HAVE฀ALREADY฀SEEN฀THAT�฀UNDER฀!RTICLE฀��B	�฀THE฀
APPLICANT�S฀HOME฀-EMBER฀3TATE฀MUST฀PROVIDE฀LEGAL฀AID฀NEEDED฀TO฀COVER฀THE฀
COST฀ OF฀ TRANSLATING฀ THE฀ APPLICATION฀ AND฀ NECESSARY฀ SUPPORTING฀ DOCUMENTS�฀
(OWEVER�฀!RTICLE฀��B	฀ONLY฀APPLIES฀WHERE฀THE฀APPLICATION฀IS฀SUBMITTED฀TO฀THE฀
TRANSMITTING฀AUTHORITY฀IN฀THE฀APPLICANT�S฀HOME฀-EMBER฀3TATE�฀4HIS฀SUGGESTS฀
THAT฀IF฀THE฀APPLICANT฀CHOOSES฀TO฀SUBMIT฀HIS฀APPLICATION฀DIRECTLY฀TO฀THE฀RECEIV

ING฀AUTHORITY฀IN฀THE฀-EMBER฀3TATE฀WHERE฀THE฀COURT฀IS฀SITTING฀HE฀MUST฀BEAR฀
THE฀COSTS฀OF฀TRANSLATION฀HIMSELF�

��	฀ !RTICLE฀��฀REQUIRES฀THE฀FORM฀TO฀
BE฀ESTABLISHED฀BY฀��฀.OVEMBER฀
�����฀)T฀WILL฀BE฀DRAWN฀UP฀BY฀THE฀
#OMMISSION�฀ASSISTED฀BY฀A฀
COMMITTEE฀OPERATING฀UNDER฀THE฀
ADVISORY฀PROCEDURE฀IN฀!RTICLES฀�฀
AND฀�฀OF฀$ECISION฀���������%#�
��	฀ 4HE฀WORDING฀OF฀THIS฀RECITAL฀
SUGGESTS฀THAT฀THE฀NATIONAL฀
APPLICATION฀FORMS฀WILL฀CONTINUE฀TO฀
BE฀AVAILABLE฀FOR฀USE฀IN฀APPLICATIONS฀
UNDER฀THE฀DIRECTIVE฀EVEN฀AFTER฀THE฀
STANDARD฀FORM฀IS฀ESTABLISHED�
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4HE฀TRANSMITTING฀AUTHORITY฀HAS฀A฀ROLE฀IN฀ENSURING฀@QUALITY฀CONTROL�฀OF฀AN฀AP

PLICATION฀BEFORE฀SENDING฀IT฀TO฀ANOTHER฀-EMBER฀3TATE�฀7HERE฀THE฀APPLICATION฀IS฀
SUBMITTED฀ TO฀ THE฀ TRANSMITTING฀ AUTHORITY฀ IN฀ THE฀ APPLICANT�S฀ HOME฀ -EMBER฀
3TATE�฀THAT฀AUTHORITY฀MAY�฀UNDER฀!RTICLE฀����	�฀REFUSE฀TO฀TRANSMIT฀THE฀APPLICA

TION฀IF฀IT฀IS฀MANIFESTLY฀UNFOUNDED฀OR฀MANIFESTLY฀OUTSIDE฀THE฀SCOPE฀OF฀THE฀DIREC

TIVE�฀)F฀THE฀TRANSMITTING฀AUTHORITY฀DOES฀SO�฀ITS฀DECISION฀IS฀SUBJECT฀TO฀THE฀PROVI

SIONS฀ FOR฀ REVIEW฀OR฀ APPEAL฀PROVIDED฀ FOR฀ IN฀!RTICLE฀����	฀ AND฀ ��	฀ �DESCRIBED฀
BELOW	�฀4HE฀TRANSMITTING฀AUTHORITY฀ALSO฀HAS฀A฀DUTY฀TO฀ASSIST฀THE฀APPLICANT฀BY฀
ENSURING฀THAT฀THE฀APPLICATION฀IS฀ACCOMPANIED฀BY฀ALL฀THE฀SUPPORTING฀DOCUMENTS฀
REQUIRED฀TO฀ENABLE฀THE฀APPLICATION฀TO฀BE฀DETERMINED฀�SEE฀!RTICLE฀����		�

/NCE฀THE฀TRANSMITTING฀AUTHORITY฀HAS฀RECEIVED฀THE฀APPLICATION฀DULY฀COMPLETED฀
IN฀ONE฀OF฀THE฀LANGUAGES฀AUTHORISED฀BY฀THE฀DIRECTIVE฀AND฀THE฀SUPPORTING฀DOCU

MENTS฀ HAVE฀ BEEN฀ TRANSLATED฀ WHERE฀ NECESSARY฀ INTO฀ THOSE฀ LANGUAGES�฀ IT฀ MUST฀
TRANSMIT฀ THE฀ APPLICATION฀ WITHIN฀ ��฀ DAYS฀ TO฀ THE฀ RECEIVING฀ AUTHORITY฀ IN฀ THE฀
-EMBER฀3TATE฀WHERE฀THE฀COURT฀ IS฀ SITTING�฀!RTICLE฀��฀PROVIDES฀ FOR฀A฀STANDARD฀
FORM฀TO฀FACILITATE฀TRANSMISSION฀OF฀LEGAL฀AID฀APPLICATION฀BETWEEN฀THE฀TRANSMIT

TING฀ AND฀ RECEIVING฀ AUTHORITIES�฀ 4HIS฀ FORM฀ HAS฀ ALREADY฀ BEEN฀ ESTABLISHED฀ BY฀
#OMMISSION฀DECISION฀OF฀��฀*UNE฀����฀��	�

.O฀LEGALISATION฀OR฀ANY฀OTHER฀SUCH฀FORMALITY฀IS฀NEEDED฀FOR฀DOCUMENTS฀TRANSMIT

TED฀UNDER฀THE฀DIRECTIVE฀�SEE฀!RTICLE฀����		�฀4HE฀-EMBER฀3TATE฀MAY฀NOT฀CHARGE฀
THE฀APPLICANT฀FOR฀SERVICES฀RENDERED฀IN฀ASSISTING฀HIM฀TO฀COMPLETE฀THE฀APPLICATION�฀
OR฀FOR฀TRANSMISSION฀OF฀THE฀APPLICATION�฀(OWEVER�฀THE฀TRANSMITTING฀AUTHORITY฀MAY฀
RECOVER฀TRANSLATION฀COSTS฀FROM฀THE฀APPLICANT฀IF฀THE฀APPLICATION฀IS฀REJECTED฀BY฀THE฀
COMPETENT฀AUTHORITY฀IN฀THE฀-EMBER฀3TATE฀RECEIVING฀THE฀APPLICATION�

/NCE฀THE฀APPLICATION฀HAS฀BEEN฀RECEIVED฀IN฀THE฀-EMBER฀3TATE฀WHERE฀THE฀COURT฀
IS฀ SITTING�฀ THE฀PROCESSING฀OF฀THE฀APPLICATION฀IS฀GOVERNED฀BY฀!RTICLE฀��฀OF฀THE฀
DIRECTIVE�฀!RTICLE฀����	฀REQUIRES฀THE฀NATIONAL฀AUTHORITIES฀WHICH฀DETERMINE฀THE฀
APPLICATION฀ IN฀ THE฀ RECEIVING฀ -EMBER฀ 3TATE฀ TO฀ KEEP฀ THE฀ APPLICANT฀ FULLY฀ IN

FORMED฀OF฀ THE฀PROCESSING฀OF฀ THE฀ APPLICATION�฀ )F฀ THE฀ APPLICATION฀ IS฀ TOTALLY฀ OR฀
PARTIALLY฀REJECTED�฀THE฀AUTHORITIES฀MUST฀GIVE฀REASONS฀FOR฀THIS�

!RTICLE฀����	฀AND฀��	฀ALLOWS฀THE฀APPLICANT฀TO฀SEEK฀A฀REVIEW฀OF฀OR฀APPEAL฀AGAINST฀
ANY฀SUCH฀REJECTION�฀(OWEVER�฀IF฀THE฀REQUEST฀FOR฀LEGAL฀AID฀IS฀REJECTED฀BY฀A฀COURT฀
OR฀TRIBUNAL฀AGAINST฀WHOSE฀DECISION฀THERE฀IS฀NO฀JUDICIAL฀REMEDY฀UNDER฀THE฀NA

TIONAL฀LAW฀OF฀THE฀RECEIVING฀-EMBER฀3TATE฀OR฀BY฀A฀COURT฀OF฀APPEAL฀IN฀THE฀RECEIV

ING฀-EMBER฀3TATE�฀NO฀FURTHER฀PROVISION฀FOR฀REVIEW฀OR฀APPEAL฀IS฀NECESSARY�฀!R

TICLE฀����	฀CONTAINS฀FURTHER฀A฀SPECIlC฀PROVISION฀GOVERNING฀AN฀APPEAL�฀WHERE฀AN฀
APPLICATION฀IS฀REJECTED฀UNDER฀!RTICLE฀�฀BECAUSE฀IT฀IS฀MANIFESTLY฀UNFOUNDED฀OR฀
BECAUSE฀OF฀THE฀MERITS฀OF฀THE฀CASE�฀)F฀THE฀APPEAL฀AVAILABLE฀AGAINST฀SUCH฀A฀DECISION฀
IS฀OF฀AN฀ADMINISTRATIVE฀NATURE฀�FOR฀EXAMPLE�฀TO฀A฀LEGAL฀AID฀AUTHORITY฀RATHER฀THAN฀
TO฀AN฀INDEPENDENT฀COURT฀OR฀TRIBUNAL	�฀THE฀DECISION฀OF฀THAT฀ADMINISTRATIVE฀AP

PEAL฀MUST฀ALWAYS฀BE฀ULTIMATELY฀SUBJECT฀TO฀JUDICIAL฀REVIEW�

��	฀ #OMMISSION฀DECISION฀OF฀��฀
*UNE฀����฀ESTABLISHING฀A฀FORM฀FOR฀

THE฀TRANSMISSION฀OF฀LEGAL฀AID฀
APPLICATIONS฀UNDER฀#OUNCIL฀

$IRECTIVE฀�������%#฀OF฀��฀*ANUARY฀
����฀TO฀IMPROVE฀ACCESS฀TO฀JUSTICE฀IN฀

CROSS
BORDER฀DISPUTES฀BY฀
ESTABLISHING฀MINIMUM฀COMMON฀

RULES฀RELATING฀TO฀LEGAL฀AID฀FOR฀SUCH฀
DISPUTES�
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��	฀ 4HE฀WEBSITE฀OF฀THE฀%UROPEAN฀
*UDICIAL฀.ETWORK฀PROVIDES฀EASY฀
ACCESS฀TO฀BASIC฀INFORMATION฀ON฀THE฀
LEGAL฀AID฀SYSTEM฀OF฀EACH฀-EMBER฀
3TATE฀�HTTP���EUROPA�EU�INT�COMM�
JUSTICE?HOME�EJN�INDEX�HTM	�
��	฀ 4HE฀FACT฀THAT฀THE฀DIRECTIVE�S฀
PROCEDURES฀ARE฀BASED฀ON฀THE฀
%UROPEAN฀AGREEMENT฀SHOULD฀
MAINTAIN฀CONSISTENCY฀BETWEEN฀THE฀
SYSTEM฀APPLIED฀BY฀-EMBER฀3TATES฀
BETWEEN฀THEMSELVES฀UNDER฀THE฀
DIRECTIVE฀AND฀THAT฀APPLIED฀IN฀
RELATION฀TO฀THIRD฀3TATES�฀!T฀THE฀TIME฀
OF฀WRITING�฀ALL฀-EMBER฀3TATES฀
EXCEPT฀'ERMANY฀ARE฀PARTIES฀TO฀THE฀
����฀AGREEMENT�

4HIS฀ BRIEF฀ CLOSING฀ CHAPTER฀ CONTAINS฀ A฀ NUMBER฀ OF฀ MISCELLANEOUS฀ PROVISIONS�฀
MAINLY฀LINKED฀TO฀-EMBER฀3TATES�฀IMPLEMENTATION฀OF฀THE฀DIRECTIVE฀INTO฀THEIR฀
NATIONAL฀LAW�฀!RTICLE฀��฀AIMS฀TO฀ENCOURAGE฀PROVISION฀OF฀INFORMATION฀ON฀LEGAL฀
AID฀TO฀THE฀GENERAL฀PUBLIC฀AND฀PROFESSIONAL฀CIRCLES�฀ )T฀ REQUIRES฀ THE฀COMPETENT฀
NATIONAL฀AUTHORITIES฀TO฀COOPERATE฀TO฀PROVIDE฀INFORMATION฀ON฀THE฀VARIOUS฀SYS

TEMS฀OF฀LEGAL฀AID�฀IN฀PARTICULAR฀VIA฀THE฀%UROPEAN฀*UDICIAL฀.ETWORK฀� �	�

!RTICLE฀��฀MAKES฀CLEAR฀THAT฀THE฀-EMBER฀3TATE฀MAY฀ADOPT฀MORE฀FAVOURABLE฀PRO

VISIONS฀FOR฀LEGAL฀AID฀APPLICANTS฀AND฀RECIPIENTS฀THAN฀THOSE฀REQUIRED฀BY฀THE฀DIREC

TIVE�฀4HIS฀lTS฀IN฀WITH฀THE฀OVERALL฀AIM฀IN฀!RTICLE฀�฀OF฀THE฀DIRECTIVE�฀NAMELY฀TO฀
ESTABLISH฀MINIMUM฀COMMON฀RULES�฀"Y฀DElNITION�฀THE฀-EMBER฀3TATES฀ARE฀FREE฀
TO฀GO฀FURTHER฀IN฀THEIR฀NATIONAL฀LAW฀IF฀THEY฀SO฀WISH�

!RTICLE฀��฀GOVERNS฀THE฀RELATIONSHIP฀OF฀THE฀DIRECTIVE฀TO฀EXISTING฀INTERNATIONAL฀
AGREEMENTS฀COVERING฀THE฀SAME฀SUBJECT฀MATTER�฀!S฀BETWEEN฀THE฀-EMBER฀3TATES�฀
THE฀DIRECTIVE฀TAKES฀PRECEDENCE฀OVER฀SUCH฀AGREEMENTS�฀!RTICLE฀��฀MENTIONS฀TWO฀
AGREEMENTS�฀IN฀PARTICULAR�฀WHICH฀ARE฀AFFECTED฀BY฀THIS฀RULE�฀4HE฀lRST฀IS฀THE฀����฀
#OUNCIL฀OF฀%UROPE฀%UROPEAN฀AGREEMENT฀ON฀THE฀TRANSMISSION฀OF฀APPLICATIONS฀
FOR฀LEGAL฀AID฀AMENDED฀BY฀THE฀����฀ADDITIONAL฀PROTOCOL�฀2ECITAL฀��฀IN฀THE฀PRE

AMBLE฀TO฀THE฀DIRECTIVE฀CLARIlES฀THAT฀THIS฀AGREEMENT฀AND฀PROTOCOL฀CONTINUE฀TO฀
GOVERN฀ RELATIONS฀ BETWEEN฀ THE฀ -EMBER฀ 3TATES฀ AND฀ THIRD฀ COUNTRIES฀ THAT฀ ARE฀
PARTY฀TO฀THE฀AGREEMENT฀OR฀PROTOCOL฀� �	�฀4HE฀SECOND฀IS฀THE฀(AGUE฀#ONVENTION฀
OF฀��฀/CTOBER฀����฀ON฀)NTERNATIONAL฀!CCESS฀TO฀*USTICE�

&INALLY�฀IN฀THE฀NORMAL฀WAY�฀THE฀DIRECTIVE฀SETS฀A฀DEADLINE฀FOR฀ITS฀TRANSPOSITION฀
INTO฀THE฀NATIONAL฀LAW฀OF฀THE฀-EMBER฀3TATES�฀!RTICLE฀��฀SETS฀THIS฀DEADLINE฀AS฀��฀
.OVEMBER฀�����฀4HE฀-EMBER฀3TATES฀ARE฀REQUIRED฀TO฀BRING฀INTO฀FORCE฀THE฀LAWS�฀
REGULATIONS฀AND฀ADMINISTRATIVE฀PROVISIONS฀NECESSARY฀TO฀COMPLY฀WITH฀THE฀DIREC

TIVE฀NO฀LATER฀THAN฀THAT฀DATE฀�THE฀SAME฀DATE฀ON฀WHICH฀THE฀STANDARD฀FORM฀FOR฀
LEGAL฀AID฀APPLICATIONS฀IS฀TO฀BE฀ESTABLISHED฀UNDER฀!RTICLE฀��	�฀!S฀AN฀EXCEPTION฀TO฀
THIS฀TRANSPOSITION฀DATE�฀THE฀-EMBER฀3TATES฀ARE฀GIVEN฀AN฀EXTRA฀��฀MONTHS฀TO฀
TRANSPOSE฀ !RTICLE฀ ���	�A	฀ INTO฀ THEIR฀ NATIONAL฀ LAW�฀ !CCORDINGLY�฀ THE฀ RIGHT฀ TO฀
CROSS
BORDER฀LEGAL฀AID฀FOR฀PRE
LITIGATION฀ADVICE฀WITH฀A฀VIEW฀TO฀REACHING฀A฀SETTLE

MENT฀PRIOR฀TO฀BRINGING฀LEGAL฀PROCEEDINGS฀WILL฀APPLY฀AFTER฀��฀-AY฀�����
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/UR฀PRIVATE฀LIVES฀ARE฀GOVERNED฀BY฀MANY฀DIFFERENT฀RULES�฀FOR฀EXAMPLE฀CONCERN

ING฀MARRIAGE�฀DIVORCE�฀PARENTAL฀ RESPONSIBILITY�฀ CONTRACTS�฀PURCHASE฀AND฀HIRE�฀
4HESE฀RULES฀ARE฀COMMONLY฀KNOWN฀AS฀PRIVATE฀LAW�฀TO฀DIFFERENTIATE฀THEM฀FROM฀
WHAT฀IS฀KNOWN฀AS฀PUBLIC฀LAW�฀WHICH฀COULD�฀SIMPLIFYING฀SLIGHTLY�฀BE฀DESCRIBED฀
AS฀GOVERNING฀CITIZENS�฀RELATIONSHIP฀TO฀THE฀3TATE�฀3UCH฀PROVISIONS฀ARE฀A฀CENTRAL฀
ELEMENT฀OF฀THE฀LEGAL฀SYSTEM฀OF฀A฀COUNTRY�฀4HEIR฀CONTENT฀HAS฀USUALLY฀DEVELOPED฀
OVER฀A฀LONG฀PERIOD�฀4HERE฀IS฀NO฀UNIFORM฀LEGAL฀SYSTEM฀FOR฀ALL฀COUNTRIES฀OR฀EVEN฀
FOR฀ALL฀-EMBER฀3TATES฀OF฀THE฀%UROPEAN฀5NION�฀AND฀THE฀LEGAL฀SYSTEMS฀IN฀DIFFER

ENT฀COUNTRIES฀ARE฀NOT฀ALWAYS฀COMPATIBLE�

.OWADAYS฀WE฀LIVE฀IN฀AN฀INTERNATIONALISED฀WORLD�฀0EOPLE฀MOVE฀FREELY฀ACROSS฀THE฀
GLOBE�฀AND฀IT฀IS฀NO฀LONGER฀UNUSUAL฀TO฀SETTLE฀OR฀WORK฀IN฀A฀COUNTRY฀OTHER฀THAN฀THE฀
ONE฀WHERE฀YOU฀ARE฀A฀CITIZEN�฀4HE฀SAME฀APPLIES฀TO฀BUSINESSES�฀WHICH฀ARE฀INCREAS

INGLY฀TRADING฀AND฀DOING฀BUSINESS฀ACROSS฀NATIONAL฀BORDERS�฀7ITHIN฀THE฀%5�฀EX

CHANGES฀OF฀GOODS฀AND฀SERVICES฀BETWEEN฀-EMBER฀3TATES฀HAVE฀LIKEWISE฀INCREASED฀
IN฀RECENT฀YEARS�

)NCREASINGLY฀OFTEN�฀QUESTIONS฀ARE฀ARISING฀ABOUT฀WHAT฀RULES฀APPLY฀WHEN฀PEOPLE฀
OR฀COMPANIES฀FROM฀DIFFERENT฀COUNTRIES฀HAVE฀TO฀MAKE฀VARIOUS฀TYPES฀OF฀AGREE

MENT฀WITH฀ONE฀ ANOTHER�฀7HAT฀ RULES฀ APPLY฀WHEN฀ TWO฀PEOPLE฀ FROM฀DIFFERENT฀
COUNTRIES฀WANT฀TO฀GET฀MARRIED�฀AND฀THEREFORE฀TO฀AGREE฀WHAT฀SHOULD฀HAPPEN฀TO฀
THEIR฀PROPERTY�฀7HAT฀IS฀THE฀POSITION฀OF฀A฀PERSON฀WHO฀WANTS฀COMPENSATION฀FOR฀
A฀CRIME฀OF฀WHICH฀HE฀OR฀SHE฀HAS฀BEEN฀THE฀VICTIM฀DURING฀A฀HOLIDAY฀TRIP฀ABROAD�฀
4O฀WHICH฀COURT฀SHOULD฀A฀COMPANY฀TURN�฀TO฀PURSUE฀A฀CLAIM฀FOR฀PAYMENT฀FOR฀
GOODS฀WHICH฀HAVE฀BEEN฀DELIVERED฀TO฀A฀COMPANY฀IN฀ANOTHER฀COUNTRY�฀)S฀A฀JUDG

MENT฀DELIVERED฀IN฀ONE฀COUNTRY฀ENFORCEABLE฀IN฀ANOTHER�

!GAINST฀THIS฀BACKGROUND�฀THERE฀IS฀A฀GREAT฀NEED฀FOR฀EASILY฀ACCESSIBLE฀INFORMATION฀
ON�฀FOR฀EXAMPLE�฀THE฀LAWS฀AND฀LEGAL฀SYSTEM฀IN฀DIFFERENT฀COUNTRIES�฀%FFECTIVE฀AND฀
mEXIBLE฀COOPERATION฀BETWEEN฀THE฀AUTHORITIES฀IN฀DIFFERENT฀COUNTRIES฀IS฀NECESSARY฀
AND฀IMPORTANT�฀!฀%UROPEAN฀*UDICIAL฀.ETWORK฀IN฀CIVIL฀AND฀COMMERCIAL฀MATTERS฀
�@THE฀.ETWORK�	฀HAS฀THEREFORE฀BEEN฀ESTABLISHED�

��	฀ %STABLISHED฀LOGO฀FOR฀THE฀
%UROPEAN฀*UDICIAL฀.ETWORK฀IN฀CIVIL฀

AND฀COMMERCIAL฀MATTERS�

��	

23a4225a3;27avguvqaGP ;/25/4227."34<47482



/NE฀OF฀ THE฀%5�S฀OBJECTIVES฀ IS฀ TO฀MAINTAIN฀AND฀DEVELOP฀AN฀AREA฀OF฀ FREEDOM�฀

SECURITY฀AND฀JUSTICE�฀WHERE฀PEOPLE฀CAN฀TURN฀TO฀THE฀COURTS฀AND฀AUTHORITIES฀IN฀ANY฀

-EMBER฀3TATE฀AS฀EASILY฀AS฀IN฀THEIR฀OWN฀COUNTRY�

4HE฀ACTION฀PLAN฀ESTABLISHED฀IN฀����฀BY฀THE฀#OUNCIL฀OF฀THE฀%UROPEAN฀5NION฀

AND฀ THE฀ %UROPEAN฀ #OMMISSION�฀ AND฀ ADOPTED฀ BY฀ THE฀ #OUNCIL฀ THE฀ SAME฀

YEAR฀��	�฀ON฀HOW฀BEST฀TO฀IMPLEMENT฀THE฀PROVISIONS฀OF฀THE฀4REATY฀OF฀!MSTERDAM฀

ON฀ESTABLISHING฀AN฀AREA฀OF฀FREEDOM�฀SECURITY฀AND฀JUSTICE�฀ACKNOWLEDGED฀THAT฀

REINFORCEMENT฀OF฀JUDICIAL฀COOPERATION฀IN฀CIVIL฀MATTERS฀WAS฀A฀FUNDAMENTAL฀STAGE฀

IN฀THE฀CREATION฀OF฀A฀%UROPEAN฀JUDICIAL฀AREA�฀WHICH฀WOULD฀BRING฀TANGIBLE฀BEN


ElTS฀ FOR฀ EVERY฀ 5NION฀ CITIZEN�฀ /NE฀ MEASURE฀ WHICH�฀ ACCORDING฀ TO฀ THE฀ ACTION฀

PLAN�฀SHOULD฀BE฀CONSIDERED�฀WAS฀TO฀EXAMINE฀THE฀POSSIBILITY฀OF฀EXTENDING฀THE฀

CONCEPT฀OF฀THE฀%UROPEAN฀*UDICIAL฀.ETWORK฀IN฀CRIMINAL฀MATTERS�฀WHICH฀ALREADY฀

EXISTED�฀TO฀EMBRACE฀CIVIL฀PROCEEDINGS�฀4HE฀CONCLUSIONS฀OF฀THE฀EXTRAORDINARY฀

MEETING฀OF฀THE฀%UROPEAN฀#OUNCIL฀IN฀4AMPERE฀THE฀FOLLOWING฀YEAR฀ALSO฀RECOM


MENDED฀ THE฀ ESTABLISHMENT฀OF฀ AN฀ EASILY฀ ACCESSIBLE฀ INFORMATION฀ SYSTEM฀ TO฀BE฀

MAINTAINED฀AND฀UPDATED฀BY฀A฀NETWORK฀OF฀COMPETENT฀NATIONAL฀AUTHORITIES�

'IVEN฀ALL฀THIS�฀AND฀IN฀ORDER฀TO฀IMPROVE�฀SIMPLIFY฀AND฀EXPEDITE฀EFFECTIVE฀JUDICIAL฀

COOPERATION฀BETWEEN฀THE฀-EMBER฀3TATES฀IN฀CIVIL฀AND฀COMMERCIAL฀MATTERS�฀IT฀

WAS฀SEEN฀AS฀NECESSARY฀TO฀ESTABLISH฀A฀NETWORK฀COOPERATION฀STRUCTURE฀AT฀%5฀LEVEL฀

IN฀THE฀AREA฀OF฀CIVIL฀AND฀COMMERCIAL฀MATTERS�฀/N฀��฀-AY฀�����฀A฀DECISION฀WAS฀

THEREFORE฀ADOPTED฀ESTABLISHING฀A฀%UROPEAN฀*UDICIAL฀.ETWORK฀IN฀CIVIL฀AND฀COM


MERCIAL฀MATTERS฀� �฀	�

%ACH฀%5฀-EMBER฀3TATE฀HAS฀DESIGNATED฀ONE฀OR฀MORE฀ CONTACT฀POINTS�฀4HESE฀

CONTACT฀POINTS฀ARE฀MEMBERS฀OF฀THE฀.ETWORK�฀AND฀COULD฀BE฀DESCRIBED฀AS฀MAK


ING฀UP฀ITS฀CORE�฀)N฀SOME฀-EMBER฀3TATES�฀THE฀TASK฀OF฀BEING฀CONTACT฀POINT฀HAS฀

BEEN฀ENTRUSTED฀TO฀A฀PARTICULAR฀PERSON฀OR฀AUTHORITY�฀WHILE฀IN฀OTHERS฀THE฀CONTACT฀

POINT฀IS฀IN฀THE฀COUNTRY�S฀-INISTRY฀OF฀*USTICE�

4HOSE฀AUTHORITIES฀IN฀THE฀-EMBER฀3TATES฀WHICH฀HAVE฀PARTICULAR฀RESPONSIBILITY฀

FOR฀COOPERATION฀ON฀CIVIL฀AND฀COMMERCIAL฀MATTERS฀ARE฀ALSO฀MEMBERS฀OF฀THE฀.ET


WORK�฀!S฀ EXAMPLES฀OF฀ SUCH฀AUTHORITIES�฀ONE฀MIGHT฀MENTION฀ THE฀ @CENTRAL฀ AU


THORITIES�฀SET฀UP฀IN฀ACCORDANCE฀WITH฀COMMITMENTS฀UNDER฀VARIOUS฀INTERNATIONAL฀

CONVENTIONS�฀FOR฀EXAMPLE฀THE฀����฀(AGUE฀#ONVENTION฀ON฀THE฀3ERVICE฀!BROAD฀

OF฀*UDICIAL฀AND฀%XTRAJUDICIAL฀$OCUMENTS฀IN฀#IVIL฀OR฀#OMMERCIAL฀-ATTERS�฀THE฀

��	฀ /*฀#฀���฀����������฀P�฀��
��	฀ #OUNCIL฀$ECISION฀���������
%#฀OF฀��฀-AY฀����฀ESTABLISHING฀A฀
%UROPEAN฀*UDICIAL฀.ETWORK฀IN฀CIVIL฀
AND฀COMMERCIAL฀MATTERS฀�/*฀,฀
����฀����������฀P�฀��	�฀$ENMARK฀
DOES฀NOT฀PARTICIPATE฀IN฀%5฀
COOPERATION฀IN฀THIS฀AREA�
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����฀(AGUE฀#ONVENTION฀ON฀THE฀4AKING฀OF฀%VIDENCE฀!BROAD฀IN฀#IVIL฀OR฀#OM

MERCIAL฀-ATTERS�฀THE฀����฀(AGUE฀#ONVENTION฀ON฀THE฀#IVIL฀!SPECTS฀OF฀)NTERNA

TIONAL฀#HILD฀!BDUCTION฀AND฀ THE฀����฀(AGUE฀#ONVENTION฀ON฀0ROTECTION฀OF฀
#HILDREN฀AND฀#OOPERATION฀IN฀RESPECT฀OF฀)NTERCOUNTRY฀!DOPTION�

4HE฀-EMBER฀3TATES฀ARE฀ALSO฀ABLE฀TO฀APPOINT฀OTHER฀AUTHORITIES฀AS฀MEMBERS฀OF฀
THE฀.ETWORK�฀IF฀THE฀-EMBER฀3TATE฀BELIEVES฀THAT฀THEIR฀INVOLVEMENT฀IN฀THE฀.ET

WORK฀MAY฀BE฀OF฀USE�

!S฀SEEN฀FROM฀THE฀ABOVE�฀THE฀.ETWORK฀WAS฀FORMED฀WITH฀THE฀AIM฀OF฀MAKING฀
MATTERS฀EASIER฀FOR฀THOSE฀WHO฀BECOME฀INVOLVED฀IN฀CROSS
BORDER฀DISPUTES�฀THAT฀
IS฀DISPUTES฀WITH฀ LINKS฀ TO฀MORE฀ THAN฀ONE฀COUNTRY�฀BY฀PROVIDING฀HELP฀WITH฀
PRACTICAL฀MATTERS�฀4HE฀.ETWORK�S฀TASK฀IS฀THEREFORE฀TO฀FACILITATE฀JUDICIAL฀CO 

OPERATION฀ IN฀ CIVIL฀ AND฀ COMMERCIAL฀ MATTERS฀ BETWEEN฀ -EMBER฀ 3TATES�฀ AND฀
PROGRESSIVELY฀TO฀DEVISE�฀ESTABLISH฀AND฀UPDATE฀AN฀INFORMATION฀SYSTEM฀ACCES

SIBLE฀ TO฀ THE฀PUBLIC�฀4O฀ FULlL฀ THIS฀ TASK�฀ THE฀.ETWORK฀WORKS฀BY฀DEVELOPING฀
COOPERATION฀ BETWEEN฀ ITS฀ MEMBERS�฀ 4HIS�฀ IN฀ TURN�฀ HELPS฀ COOPERATION฀ BE

TWEEN฀ RELEVANT฀ AUTHORITIES฀ IN฀ THE฀-EMBER฀3TATES฀ TO฀ FUNCTION฀MORE฀ EFFEC

TIVELY�฀WHICH฀INDIRECTLY฀IS฀HELPFUL฀TO฀CITIZENS�฀4HE฀.ETWORK฀ALSO฀WORKS฀DI

RECTLY฀ IN฀ RELATION฀ TO฀ THE฀ PUBLIC฀ BY฀ PROVIDING฀ INFORMATION฀ IN฀ INFORMATION฀
SHEETS฀ON฀THE฀)NTERNET฀��	฀REGARDING฀JUDICIAL฀COOPERATION฀IN฀CIVIL฀AND฀COM

MERCIAL฀MATTERS฀WITHIN฀ THE฀%5�฀ RELEVANT฀ INSTRUMENTS฀OF฀#OMMUNITY฀AND฀
INTERNATIONAL฀LAW฀�E�G�฀VARIOUS฀CONVENTIONS	�฀AND฀THE฀NATIONAL฀LEGISLATION฀OF฀
THE฀-EMBER฀3TATES�฀PARTICULARLY฀AS฀REGARDS฀THE฀RIGHT฀TO฀HAVE฀ONE�S฀CASE฀TRIED฀
BY฀A฀COURT�฀!LL฀THIS฀INFORMATION฀IS฀AVAILABLE฀IN฀ALL฀THE฀OFlCIAL฀LANGUAGES฀OF฀
THE฀%5฀� � 	�฀WHICH฀ALSO฀MAKES฀IT฀POSSIBLE฀FOR฀THE฀PUBLIC฀TO฀lND฀OUT฀IN฀THEIR฀
OWN฀ LANGUAGE฀ THE฀ POSITION฀ ON฀ A฀ PARTICULAR฀ QUESTION฀ IN฀ ALL฀ %5฀ -EMBER฀
3TATES�

4HE฀.ETWORK฀DOES฀NOT฀CHANGE฀THE฀CONDITIONS฀GOVERNING฀THE฀MECHANISMS฀FOR฀
COOPERATION฀WHICH฀ALREADY฀EXISTED฀IN฀VARIOUS฀AREAS฀WHEN฀THE฀DECISION฀TO฀ESTAB

LISH฀THE฀.ETWORK฀WAS฀ADOPTED�฀4HUS�฀THE฀.ETWORK฀HAS฀NOT฀REPLACED฀AND฀DOES฀
NOT฀COMPETE฀WITH฀THE฀%%*
.ET฀IN฀THE฀CONSUMER฀lELD฀OR฀THE฀&).
.ET฀ON฀l

NANCIAL฀SERVICES฀� �	�฀4HE฀.ETWORK฀FUNCTIONS฀AS฀A฀COMPLEMENT฀AND฀SUPPORT฀TO฀
THEM�

��	฀ HTTP���EUROPA�EU�INT�COMM�
JUSTICE?HOME�EJN��

��	฀ #URRENTLY฀$ANISH�฀$UTCH�฀
%NGLISH�฀&INNISH�฀&RENCH�฀'ERMAN�฀
'REEK�฀)TALIAN�฀0ORTUGUESE�฀3PANISH฀

AND฀3WEDISH�
��	฀ 2EGARDING฀%%*
.ET฀AND฀&).


.ET�฀SEE฀#OMMISSION฀
2ECOMMENDATION฀�������%#฀ON฀

THE฀PRINCIPLES฀APPLICABLE฀TO฀THE฀
BODIES฀RESPONSIBLE฀FOR฀OUT
OF
COURT฀

SETTLEMENT฀OF฀CONSUMER฀DISPUTES฀
�/*฀,฀����฀����������฀P�฀��	�
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#OOPERATION฀ WITHIN฀ THE฀ .ETWORK฀ IS฀ INTENDED฀ TO฀ BRING฀ ABOUT฀ THE฀ SMOOTH฀
OPERATION฀OF฀PROCEDURES฀HAVING฀A฀CROSS
BORDER฀IMPACT฀AND฀THE฀FACILITATION฀OF฀
REQUESTS฀ FOR฀ JUDICIAL฀ COOPERATION฀BETWEEN฀ THE฀-EMBER฀3TATES�฀ IN฀PARTICULAR฀
WHERE฀ NO฀ ESTABLISHED฀ FORM฀ FOR฀ SUCH฀ COOPERATION฀ EXISTS�฀ 4HE฀ .ETWORK฀ ALSO฀
WORKS฀FOR฀THE฀PRACTICAL฀APPLICATION฀OF฀#OMMUNITY฀LEGISLATION฀AND฀CONVENTIONS฀
IN฀FORCE฀BETWEEN฀TWO฀OR฀MORE฀-EMBER฀3TATES�฀AND฀THE฀FACILITATION฀OF฀REQUESTS฀
FOR฀JUDICIAL฀COOPERATION฀FROM฀ONE฀-EMBER฀3TATE฀TO฀ANOTHER�฀4HE฀.ETWORK฀IS฀
ALSO฀RESPONSIBLE฀FOR฀ENSURING฀THAT฀THERE฀IS฀AN฀EFFECTIVE฀SYSTEM฀FOR฀INFORMATION฀
TARGETED฀DIRECTLY฀AT฀THE฀PUBLIC�฀AND฀FOR฀PRODUCING฀SUCH฀INFORMATION�

4HE฀.ETWORK�S฀TASKS฀ARE฀PRIMARILY฀CARRIED฀OUT฀BY฀THE฀CONTACT฀POINTS�฀)N฀PAR

TICULAR�฀THEY฀HAVE฀TO฀PROVIDE฀ONE฀ANOTHER฀AND฀OTHER฀MEMBERS฀OF฀THE฀.ETWORK฀
WITH฀ALL฀THE฀INFORMATION฀NECESSARY฀FOR฀EFFECTIVE฀JUDICIAL฀COOPERATION฀BETWEEN฀
THE฀-EMBER฀3TATES�฀7HEN฀REQUESTS฀FOR฀JUDICIAL฀COOPERATION฀ARE฀SENT฀FROM฀ONE฀
3TATE฀TO฀ANOTHER�฀THE฀CONTACT฀POINTS฀HAVE฀TO฀BE฀INVOLVED฀AS฀NECESSARY฀AND฀SEEK฀
SOLUTIONS฀TO฀ANY฀DIFlCULTIES฀WHICH฀MIGHT฀ARISE�฀AS฀WELL฀AS฀CONTRIBUTING฀TO฀THE฀
ESTABLISHMENT฀OF฀THE฀MOST฀APPROPRIATE฀DIRECT฀CONTACTS�฀4HE฀CONTACT฀POINTS฀ARE฀
ALSO฀RESPONSIBLE฀ FOR฀ENSURING฀THAT฀THE฀ INFORMATION฀WHICH฀THE฀.ETWORK฀PRO

VIDES฀FOR฀THE฀PUBLIC฀IS฀PRODUCED฀AND฀KEPT฀UPDATED�

4HE฀.ETWORK฀IS฀ABLE฀TO฀FULlL฀ITS฀TASKS฀BY฀REGULAR฀MEETINGS฀HELD฀BOTH฀BETWEEN฀
THE฀CONTACT฀POINTS฀AND฀BETWEEN฀THE฀CONTACT฀POINTS฀AND฀OTHER฀MEMBERS�฀3UCH฀
MEETINGS฀ARE฀THE฀FORUM฀IN฀WHICH฀MEMBERS฀CAN฀WORK฀OUT฀PRACTICAL฀AND฀DESIR

ABLE฀PROCEDURES฀FOR฀VARIOUS฀SITUATIONS�฀AND฀ALSO฀SOLVE฀PRACTICAL฀PROBLEMS฀WHICH฀
MAY฀HAVE฀ARISEN฀DURING฀THEIR฀COOPERATION�฀4HEY฀ALSO฀PROVIDE฀MEMBERS฀WITH฀
THE฀OPPORTUNITY฀ FOR฀A฀VALUABLE฀EXCHANGE฀OF฀ INFORMATION�฀AND฀THE฀CHANCE฀ TO฀
DISTRIBUTE฀INFORMATION�฀!T฀THE฀MEETINGS�฀GUIDELINES฀ARE฀ALSO฀ESTABLISHED฀FOR฀THE฀
INFORMATION฀TO฀BE฀PRODUCED฀FOR฀THE฀PUBLIC�฀AND฀ITS฀FORM฀IS฀DECIDED฀UPON�฀4HE฀
MEETINGS฀ARE฀THE฀MOST฀ IMPORTANT฀FORM฀OF฀COOPERATION฀WITHIN฀THE฀.ETWORK�฀
BUT฀AN฀INTERNAL฀COMMUNICATION฀SYSTEM฀�)NTRANET	฀HAS฀ALSO฀BEEN฀ESTABLISHED฀FOR฀
THE฀QUICK฀AND฀EFFECTIVE฀EXCHANGE฀OF฀INFORMATION�฀.ATURALLY�฀THIS฀FACILITATES฀AND฀
PROMOTES฀COOPERATION฀BETWEEN฀THE฀MEMBERS฀IN฀THE฀PERIODS฀BETWEEN฀THE฀VARI

OUS฀MEETINGS�

"ESIDES฀WORKING฀INTERNALLY฀AS฀MEMBERS฀OF฀THE฀.ETWORK�฀THE฀DESIGNATED฀CON

TACT฀POINTS฀ARE฀ALSO฀AVAILABLE฀TO฀THE฀LOCAL฀JUDICIAL฀AUTHORITIES฀IN฀THEIR฀RESPECTIVE฀
-EMBER฀3TATES�฀)N฀THIS฀CONTEXT�฀THE฀ROLE฀OF฀THE฀CONTACT฀POINTS฀CONSISTS฀OF฀PRO

DUCING฀OR฀PASSING฀ON฀WHATEVER฀INFORMATION฀IS฀SOUGHT�
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!S฀DESCRIBED฀ABOVE�฀ONE฀OF฀THE฀.ETWORK�S฀MAIN฀TASKS฀IS฀TO฀SUPPLY฀INFORMATION฀
TO฀THE฀PUBLIC�฀&OR฀THIS฀PURPOSE�฀THERE฀IS฀AN฀)NTERNET
BASED฀INFORMATION฀SYSTEM�฀
ESSENTIALLY฀CONSISTING฀OF฀A฀.ETWORK฀WEBSITE฀ON฀THE฀)NTERNET�฀4HE฀#OMMISSION฀
IS฀RESPONSIBLE฀FOR฀THE฀ACTUAL฀MANAGEMENT฀OF฀THE฀INFORMATION฀SYSTEM�฀AND฀THE฀
.ETWORK�S฀WEBSITE฀IS฀TO฀BE฀FOUND฀ON฀THE฀#OMMISSION�S฀HOMEPAGE฀AT฀THE฀FOL

LOWING฀ADDRESS�฀HTTP���EUROPA�EU�INT�COMM�JUSTICE?HOME�EJN��

4HE฀INFORMATION฀SYSTEM฀IS฀BEING฀BUILT฀UP฀GRADUALLY�฀AS฀IT฀TAKES฀TIME฀TO฀PRODUCE฀
ALL฀THE฀INFORMATION฀WHICH฀IT฀IS฀INTENDED฀TO฀MAKE฀AVAILABLE฀THERE�฀4HE฀SYSTEM�฀
WHICH฀IS฀THEREFORE฀REACHED฀FROM฀THE฀.ETWORK�S฀WEBSITE�฀WILL฀CONTAIN฀INFORMA

TION฀ABOUT฀THE฀LEGISLATION฀WHICH฀APPLIES฀WITHIN฀THE฀%5฀IN฀RELATION฀TO฀JUDICIAL฀
COOPERATION฀IN฀CIVIL฀AND฀COMMERCIAL฀MATTERS�฀4HIS฀INFORMATION฀WILL฀BE฀AVAIL

ABLE฀FROM฀THE฀.ETWORK�S฀WEBSITE฀EITHER฀DIRECTLY฀OR฀THROUGH฀LINKS฀TO฀THE฀WEB

SITES฀OF฀OTHER฀ORGANISATIONS�

7HEN฀THE฀INFORMATION฀SYSTEM฀HAS฀BEEN฀FULLY฀CONSTRUCTED�฀IT฀WILL฀CONTAIN฀IN

FORMATION฀ON฀ALL฀THE฀#OMMUNITY฀LEGISLATION฀APPLICABLE฀�I�E�฀IN฀FORCE	฀OR฀WHICH฀
IS฀UNDER฀PREPARATION฀IN฀THE฀lELD฀OF฀CIVIL฀AND฀COMMERCIAL฀MATTERS�฀4HERE฀WILL฀
ALSO฀ BE฀ ACCOUNTS฀ OF฀ THE฀ NATIONAL฀ MEASURES฀ WHICH฀ EACH฀ -EMBER฀ 3TATE฀ HAS฀
ADOPTED฀TO฀IMPLEMENT฀THE฀#OMMUNITY฀INSTRUMENTS฀LISTED฀IN฀ITS฀OWN฀COUNTRY�฀
!S฀AN฀EXAMPLE฀OF฀SUCH฀INSTRUMENTS�฀THE฀FOLLOWING฀CAN฀BE฀MENTIONED�

n฀ #OUNCIL฀2EGULATION฀�%#	฀.O฀���������฀OF฀��฀-AY฀����฀ON฀INSOLVENCY฀
PROCEEDINGS฀��	�

n฀ #OUNCIL฀2EGULATION฀�%#	฀.O฀���������฀OF฀��฀-AY฀����฀ON฀JURISDICTION฀
AND฀THE฀RECOGNITION฀AND฀ENFORCEMENT฀OF฀JUDGMENTS฀IN฀MATRIMONIAL฀MAT

TERS฀AND฀IN฀MATTERS฀OF฀PARENTAL฀RESPONSIBILITY฀FOR฀CHILDREN฀OF฀BOTH฀SPOUSES฀
� �	฀�"RUSSELS฀))฀2EGULATION	�

n฀ #OUNCIL฀2EGULATION฀�%#	฀.O฀���������฀OF฀��฀-AY฀����฀ON฀THE฀SERVICE฀
IN฀THE฀-EMBER฀3TATES฀OF฀JUDICIAL฀AND฀EXTRAJUDICIAL฀DOCUMENTS฀IN฀CIVIL฀OR฀
COMMERCIAL฀MATTERS฀� �	�

n฀ #OUNCIL฀2EGULATION฀�%#	฀.O฀�������฀OF฀��฀$ECEMBER฀����฀ON฀JURISDIC

TION฀AND฀THE฀RECOGNITION฀AND฀ENFORCEMENT฀OF฀JUDGMENTS฀IN฀CIVIL฀AND฀COM

MERCIAL฀MATTERS฀� � 	฀�"RUSSELS฀)฀2EGULATION	�฀AND

n฀ #OUNCIL฀2EGULATION฀�%#	฀.O฀���������฀OF฀��฀-AY฀����฀ON฀COOPERATION฀
BETWEEN฀ THE฀ COURTS฀ OF฀ THE฀ -EMBER฀ 3TATES฀ IN฀ THE฀ TAKING฀ OF฀ EVIDENCE฀ IN฀
CIVIL฀OR฀COMMERCIAL฀MATTERS฀� � 	�

� 	฀ /*฀,฀����฀����������฀P�฀��
� 	฀ /*฀,฀����฀����������฀P�฀���
� 	฀ /*฀,฀����฀����������฀P�฀���

� 	฀ /*฀,฀���฀����������฀P�฀��
� 	฀ /*฀,฀����฀����������฀P�฀��
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/UTSIDE฀THE฀%5�฀THERE฀IS฀ALSO฀MUCH฀INTERNATIONAL฀COOPERATION฀BETWEEN฀3TATES฀
IN฀CIVIL฀AND฀COMMERCIAL฀MATTERS�฀4HERE฀IS฀COOPERATION฀IN฀VARIOUS฀INTERNATIONAL฀
FORUMS�฀FOR฀EXAMPLE฀THE฀#OUNCIL฀OF฀%UROPE�฀THE฀(AGUE฀#ONFERENCE฀ON฀0RIVATE฀
)NTERNATIONAL฀,AW�฀ THE฀)NTERNATIONAL฀ )NSTITUTE฀ FOR฀ THE฀5NIlCATION฀OF฀0RIVATE฀
,AW�฀5NIDROIT฀AND฀THE฀5.฀#OMMISSION฀ON฀)NTERNATIONAL฀4RADE฀,AW฀�5NCI

TRAL	�฀5SUALLY�฀A฀CONVENTION฀TEXT฀IS฀DRAWN฀UP�฀AND฀INDIVIDUAL฀3TATES฀CAN฀THEN฀
PARTICIPATE฀IN฀INTER
3TATE฀COOPERATION฀IN฀ACCORDANCE฀WITH฀THE฀CONVENTION฀BY฀
ACCEDING฀TO฀IT฀AND฀RATIFYING฀IT�฀4HE฀-EMBER฀3TATES฀OF฀THE฀%5฀ALSO฀PARTICIPATE฀
IN฀THIS฀SORT฀OF฀INTERNATIONAL฀COOPERATION�฀4HE฀.ETWORK�S฀WEBSITE฀CONTAINS฀IN

FORMATION฀ ABOUT฀ INTERNATIONAL฀ ORGANISATIONS฀ AND฀ ABOUT฀ CONVENTIONS฀ IN฀ THE฀
lELD฀OF฀CIVIL฀AND฀COMMERCIAL฀LAW�฀)T฀ALSO฀PROVIDES฀INFORMATION฀ABOUT฀WHETHER฀
THE฀%5฀-EMBER฀3TATES฀HAVE฀ACCEDED฀TO฀THE฀CONVENTIONS�฀AND฀WHAT฀DECLARA

TIONS฀OR฀RESERVATIONS฀�฀MADE฀IN฀RELATION฀TO฀THEM�

4HE฀#OURT฀OF฀ *USTICE฀OF฀ THE฀%UROPEAN฀#OMMUNITIES฀AND฀ ITS฀#OURT฀OF฀&IRST฀
)NSTANCE฀ARE฀RESPONSIBLE฀FOR฀ENSURING฀THAT฀THE฀LAW฀IS฀OBSERVED฀IN฀THE฀INTERPRETA

TION฀AND฀APPLICATION฀OF฀ THE฀#OMMUNITY฀4REATIES�฀ � �	�฀4HE฀#OURT฀OF฀ *USTICE฀
CONSIDERS฀WHETHER฀THE฀-EMBER฀3TATES฀ARE฀FULlLLING฀THEIR฀OBLIGATIONS฀UNDER฀THE฀
4REATIES�฀!T฀THE฀REQUEST฀OF฀A฀NATIONAL฀COURT�฀THE฀#OURT฀OF฀*USTICE฀ALSO฀RULES฀ON฀
THE฀INTERPRETATION฀AND฀VALIDITY฀OF฀#OMMUNITY฀LEGISLATION�฀4HE฀#OURT฀OF฀&IRST฀
)NSTANCE฀HEARS฀IN฀THE฀lRST฀INSTANCE฀CASES฀BROUGHT฀BY฀INDIVIDUALS฀OR฀COMPANIES�฀
AND฀IT฀IS฀POSSIBLE฀TO฀APPEAL฀AGAINST฀ITS฀JUDGMENTS฀ON฀ISSUES฀OF฀LAW฀TO฀THE฀#OURT฀
OF฀ *USTICE�฀ 4HE฀ .ETWORK�S฀ WEBSITE฀ WILL฀ PROVIDE฀ ACCESS฀ TO฀ JUDGMENTS฀ BY฀ THE฀
#OURT฀OF฀*USTICE฀AND฀THE฀#OURT฀OF฀&IRST฀)NSTANCE฀AFFECTING฀JUDICIAL฀COOPERATION฀
IN฀CIVIL฀AND฀COMMERCIAL฀MATTERS�

!N฀IMPORTANT฀PART฀OF฀THE฀INFORMATION฀THE฀.ETWORK฀PROVIDES฀FOR฀THE฀PUBLIC฀IS฀
FOUND฀IN฀THE฀INFORMATION฀SHEETS฀BEING฀DRAWN฀UP฀BY฀IT�฀4HE฀AIM฀OF฀THESE฀INFOR

MATION฀ SHEETS฀ IS฀ TO฀ EXPLAIN฀HOW฀ TO฀GO฀ABOUT฀GETTING฀A฀PRIVATE฀ LEGAL฀DISPUTE฀
HEARD฀BY฀A฀COURT�฀4HE฀INFORMATION฀SHEETS฀ARE฀ALSO฀TO฀BE฀AVAILABLE฀ON฀THE฀.ET

WORK�S฀WEBSITE�

4HE฀INFORMATION฀SHEETS฀DRAWN฀UP฀BY฀THE฀.ETWORK฀COVER฀QUESTIONS฀RELATING฀TO฀
THE฀POSSIBILITY฀OF฀HAVING฀A฀DISPUTE฀HEARD฀BY฀A฀COURT฀IN฀ONE฀OF฀THE฀%5�S฀-EMBER฀
3TATES�฀4HE฀ INFORMATION฀ SHEETS฀CONTAIN฀PRACTICAL฀ INFORMATION฀ON฀HOW฀TO฀GO฀
ABOUT฀BRINGING฀PROCEEDINGS�฀AND฀THE฀POSSIBILITY฀OF฀OBTAINING฀LEGAL฀AID฀�lNAN

CIAL฀SUPPORT฀FROM฀THE฀3TATE฀FOR฀ONE�S฀OWN฀LEGAL฀COSTS	�

4HE฀INFORMATION฀IN฀THE฀SHEETS฀IS฀PRIMARILY฀INTENDED฀FOR฀PEOPLE฀WITHOUT฀LEGAL฀
TRAINING�฀4HEY฀ARE฀WRITTEN฀IN฀SUCH฀A฀WAY฀THAT฀THE฀INFORMATION฀IS฀EASY฀TO฀UNDER


� 	฀ 3EE฀!RTICLES฀���฀TO฀���฀OF฀THE฀
4REATY฀OF฀2OME฀AS฀AMENDED฀BY฀THE฀
!MSTERDAM฀4REATY�
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STAND�฀AND฀THEY฀PROVIDE฀A฀GOOD฀OVERVIEW฀OF฀THE฀SITUATION฀IN฀KEY฀AREAS฀OF฀CIVIL฀
AND฀COMMERCIAL฀LAW�฀4HE฀SHEETS฀MAY฀CONTAIN฀MORE฀DETAILED฀INFORMATION฀FOR฀
PERSONS฀INVOLVED฀IN฀THE฀LAW�฀SUCH฀AS฀LAWYERS�

4HE฀ #OUNCIL฀ DECISION฀ ESTABLISHING฀ THE฀ .ETWORK฀ LISTS฀ EIGHT฀ PARTICULAR฀ SUBJECT฀
AREAS฀WHICH฀THE฀INFORMATION฀SHEETS฀SHOULD฀COVER฀��	�฀(OWEVER�฀IT฀IS฀LIKELY฀THAT฀IN฀
FUTURE฀INFORMATION฀SHEETS฀WILL฀ALSO฀BE฀WRITTEN฀ON฀OTHER฀SUBJECTS�&OR฀EACH฀SUBJECT฀
AREA�฀AN฀ACCOUNT฀IS฀GIVEN฀OF฀THE฀SITUATION฀IN฀ALL฀THE฀%5฀-EMBER฀3TATES฀AND฀WHERE฀
APPROPRIATE฀IN฀THE฀5NION�฀!S฀MENTIONED฀ABOVE�฀THE฀INFORMATION฀IS฀AVAILABLE฀IN฀ALL฀
THE฀OFlCIAL฀LANGUAGES฀OF฀THE฀%5฀��	�฀)T฀IS฀CONSTANTLY฀BEING฀UPDATED�

4HE฀SUBJECT฀AREAS฀WHICH฀HAVE฀ALREADY฀BEEN฀DECIDED฀ON฀ARE฀AS฀FOLLOWS�

��฀ 0RINCIPLES฀OF฀THE฀LEGAL฀SYSTEM฀AND฀JUDICIAL฀ORGANISATION฀OF฀THE฀-EMBER฀3TATES�฀
4HE฀%5฀-EMBER฀3TATES฀HAVE฀DIFFERENT฀NATIONAL฀LEGAL฀SYSTEMS฀AND฀JUDICIAL฀
ORGANISATIONS�฀@,EGAL฀SYSTEM�฀IS฀A฀BLANKET฀TERM฀FOR฀THE฀LEGAL฀RULES฀FOUND฀IN฀
A฀COUNTRY�฀,EGAL฀RULES฀MAY฀CONSIST฀OF฀PROVISIONS฀�E�G�฀LAWS�฀REGULATIONS฀AND฀
ADMINISTRATIVE฀DECREES	�฀CUSTOM�฀CASE
LAW฀AND฀OFlCIAL฀PRACTICE�฀4HERE฀ARE฀
VARIOUS฀SORTS฀OF฀COURT�฀DEPENDING฀ON฀THE฀COURT�S฀AREA฀OF฀ JURISDICTION�฀ FOR฀
EXAMPLE฀FAMILY฀CASES�฀CLAIMS�฀CRIMINAL฀AND฀TAX฀CASES�

��฀ 0ROCEDURES฀FOR฀BRINGING฀CASES฀TO฀COURT�฀WITH฀PARTICULAR฀REFERENCE฀TO฀SMALL฀CLAIMS�฀
4O฀WHICH฀COURT฀A฀PARTY฀SHOULD฀GO฀TO฀BRING฀A฀CASE�฀AND฀HOW฀THEN฀TO฀PROCEED�฀
DEPENDS฀PARTLY฀ON฀THE฀COUNTRY฀INVOLVED฀AND฀PARTLY฀ON฀THE฀SORT฀OF฀DISPUTE�

��฀ #ONDITIONS฀AND฀PROCEDURES฀FOR฀OBTAINING฀LEGAL฀AID�฀INCLUDING฀DESCRIPTIONS฀OF฀
THE฀TASKS฀OF฀NON
GOVERNMENTAL฀ORGANISATIONS฀ACTIVE฀IN฀THIS฀lELD� ฀)N฀ALL฀THE฀%5฀
-EMBER฀3TATES�฀ IT฀ IS฀CONSIDERED฀THAT฀ANYONE฀SHOULD฀BE฀ABLE฀TO฀TURN฀TO฀A฀
COURT฀AND฀THAT฀THOSE฀WHO฀CANNOT฀AFFORD฀IT฀CAN฀RECEIVE฀LEGAL฀AID�฀4HE฀CONDI

TIONS฀FOR฀OBTAINING฀LEGAL฀AID�฀AND฀WHAT฀IS฀COVERED฀BY฀IT�฀VARY฀FROM฀COUNTRY฀
TO฀COUNTRY�฀,EGAL฀AID฀MAY฀MEAN฀THAT฀THE฀3TATE฀PAYS฀THE฀COSTS฀OF฀GOING฀TO฀
COURT฀WHOLLY฀OR฀IN฀PART�฀AND฀THAT฀LEGAL฀ADVICE฀FROM฀A฀LAWYER฀IS฀PROVIDED฀FOR฀
FREE฀OR฀AT฀LOW฀COST�

��฀ .ATIONAL฀RULES฀GOVERNING฀THE฀SERVICE฀OF฀DOCUMENTS�฀3ERVICE฀MEANS฀THAT฀A฀PER

SON฀HAS฀DEMONSTRABLY฀BEEN฀INFORMED฀ABOUT฀A฀PARTICULAR฀DOCUMENT�฀)T฀MAY฀
HAPPEN฀IN฀VARIOUS฀WAYS�฀FOR฀EXAMPLE฀BY฀THE฀DOCUMENT฀BEING฀SENT฀BY฀POST฀
AND฀THE฀RECIPIENT฀CONlRMING฀RECEIPT฀IN฀WRITING�฀)N฀COURT฀PROCEEDINGS�฀IT฀IS฀
IMPORTANT฀THAT฀A฀PARTY฀IS฀INFORMED฀ABOUT฀THE฀DOCUMENTS฀HANDED฀IN฀TO฀THE฀
COURT฀BY฀THE฀OPPOSING฀PARTY�฀4HERE฀ARE฀THEREFORE฀RULES฀FOR฀ENSURING฀THAT฀
DOCUMENTS฀REALLY฀DO฀REACH฀THE฀PARTIES�฀4HERE฀ARE฀PROVISIONS฀ABOUT฀SERVICE฀
IN฀BOTH฀NATIONAL฀AND฀%5฀LAW�

��฀ 2ULES฀AND฀PROCEDURES฀FOR฀THE฀ENFORCEMENT฀OF฀JUDGMENTS฀GIVEN฀IN฀OTHER฀-EMBER฀
3TATES�฀)T฀STANDS฀TO฀REASON฀THAT฀A฀COURT฀JUDGMENT฀APPLIES฀IN฀THE฀COUNTRY฀OF฀

� 	฀ !RTICLE฀����	฀OF฀#OUNCIL฀
$ECISION฀���������%#�

� 	฀ 3EE฀FOOTNOTE฀�฀ON฀PAGE฀����
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THE฀COURT�฀(OWEVER�฀IT฀IS฀NOT฀EQUALLY฀EVIDENT฀THAT฀THE฀JUDGMENT฀ALSO฀APPLIES฀
IN฀OTHER฀COUNTRIES�฀7ITHIN฀THE฀%5�฀THERE฀ARE฀SPECIAL฀RULES฀ON฀THE฀ENFORCE

MENT฀OF฀FOREIGN฀JUDGMENTS฀AND฀THERE฀MAY฀ALSO฀BE฀NATIONAL฀PROVISIONS฀ON฀
THE฀EXTENT฀TO฀WHICH฀SUCH฀JUDGMENTS฀MAY฀BE฀ENFORCED฀IN฀EACH฀COUNTRY�

��฀ 0OSSIBILITIES฀AND฀PROCEDURES฀FOR฀OBTAINING฀INTERIM฀RELIEF฀MEASURES�฀WITH฀PAR 

TICULAR฀REFERENCE฀TO฀SEIZURES฀OF฀ASSETS฀FOR฀THE฀PURPOSES฀OF฀ENFORCEMENT�฀!N฀IN

TERIM฀MEASURE฀IS฀A฀MEASURE฀DECIDED฀ON฀BY฀A฀COURT�฀PENDING฀THE฀COURT�S฀lNAL฀
JUDGMENT�฀4HE฀INTERIM฀MEASURE฀IS฀INTENDED฀TO฀PROTECT฀THE฀RIGHTS฀WHICH฀A฀
PARTY฀HAS฀TURNED฀TO฀THE฀COURT฀TO฀HAVE฀RECOGNISED�฀4HE฀MEASURE฀DOES฀NOT฀
AFFECT฀THE฀FACTUAL฀OR฀LEGAL฀POSITION�฀4HE฀POSSIBILITIES฀OF฀AND฀PROCEDURES฀FOR฀
INTERIM฀MEASURES฀VARY฀BETWEEN฀%5฀-EMBER฀3TATES�

��฀ !LTERNATIVE฀DISPUTE
SETTLEMENT฀POSSIBILITIES�฀WITH฀AN฀INDICATION฀OF฀THE฀NATIONAL฀
INFORMATION฀AND฀ADVICE฀CENTRES฀OF฀THE฀#OMMUNITY
WIDE฀NETWORK฀FOR฀THE฀EX

TRAJUDICIAL฀SETTLEMENT฀OF฀CONSUMER฀DISPUTES�฀)N฀CERTAIN฀CIRCUMSTANCES�฀PARTIES฀
TO฀A฀DISPUTE฀CAN฀USE฀METHODS฀OF฀SOLVING฀THEIR฀DISPUTE฀OTHER฀THAN฀GOING฀TO฀
COURT�฀&OR฀EXAMPLE�฀THE฀PARTIES฀CAN฀AGREE฀TO฀ALLOW฀AN฀ARBITRATION฀BOARD฀TO฀
DECIDE฀THE฀DISPUTE�฀OR฀SUBMIT฀TO฀A฀MEDIATOR�S฀DECISION�฀4HE฀ALTERNATIVES฀TO฀
COURT฀PROCEEDINGS฀VARY฀IN฀THE฀VARIOUS฀-EMBER฀3TATES�

��฀ /RGANISATION฀AND฀OPERATION฀OF฀THE฀LEGAL฀PROFESSIONS�฀-ANY฀DIFFERENT฀PROFES

SIONAL฀ GROUPS฀ OF฀ LEGAL฀ STAFF฀ WORK฀ WITHIN฀ THE฀ JUDICIAL฀ SYSTEM�฀ 4HERE฀ ARE฀
JUDGES�฀PROSECUTORS฀AND฀LAWYERS฀BUT฀ALSO฀OTHER฀STAFF฀TRAINED฀IN฀THE฀LAW�฀4HE฀
VARIOUS฀LEGAL฀PROFESSIONS฀MAY฀DIFFER฀CONSIDERABLY฀BETWEEN฀THE฀%5฀-EMBER฀
3TATES฀AS฀REGARDS฀AREAS฀OF฀RESPONSIBILITY฀AND฀TASKS�

4HE฀.ETWORK฀HAS฀BEEN฀FULLY฀OPERATIONAL฀SINCE฀�฀$ECEMBER฀�����฀4HE฀MEM

BERS฀OF฀ THE฀.ETWORK฀ARE฀NOW฀ABLE฀ TO฀COMMUNICATE฀WITH฀ONE฀ANOTHER฀USING฀
THEIR฀OWN฀INTRANET�฀4HIS฀HAS฀PRODUCED฀SHORT฀AND฀RAPID฀CHANNELS฀OF฀COMMUNI

CATION฀WITHIN฀ THE฀.ETWORK�฀4HE฀MEETINGS฀OF฀MEMBERS฀HAVE฀PROVED฀WORTH

WHILE�฀ ENABLING฀ CONTACTS฀ TO฀ BE฀ MADE฀ AND฀ PROBLEMS฀ SOLVED฀ INFORMALLY�฀ 4HE฀
.ETWORK�S฀HOMEPAGE฀ALREADY฀INCLUDES�฀TO฀AN฀IMPRESSIVE฀EXTENT�฀EASILY฀ACCESSI

BLE฀INFORMATION฀ABOUT฀EXISTING฀LEGAL฀RULES฀AND฀ABOUT฀THE฀AUTHORITIES฀WHICH฀ARE฀
ACTIVE฀IN฀THE฀AREA฀OF฀CIVIL฀AND฀COMMERCIAL฀LAW฀WITHIN฀THE฀%5�

4HE฀AMBITION฀OF฀THE฀-EMBER฀3TATES�฀WHEN฀NEGOTIATING฀THE฀DECISION฀TO฀ESTAB

LISH฀ THE฀.ETWORK�฀WAS฀ THAT฀ THE฀.ETWORK฀ SHOULD฀BE฀mEXIBLE�฀UNBUREAUCRATIC฀
AND฀EASILY฀ACCESSIBLE�฀%XPERIENCE฀TO฀DATE฀SHOWS฀CLEARLY฀THAT฀THIS฀AMBITION฀HAS฀
BEEN฀ FULlLLED�฀ AND฀ THAT฀ THROUGH฀ THE฀ .ETWORK฀ THE฀ CITIZENS฀ OF฀ THE฀ %5฀ HAVE฀
GAINED฀A฀VALUABLE฀NEW฀SOURCE฀OF฀INFORMATION�
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#OUNCIL฀OF฀THE฀%UROPEAN฀5NION

#IVIL฀LAW฀ �฀ %UROPEAN฀JUDICIAL฀COOPERATION

,UXEMBOURG�฀/FlCE฀FOR฀/FlCIAL฀0UBLICATIONS฀OF฀THE฀%UROPEAN฀#OMMUNITIES
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