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COMMISSION REGULATION (EC) No 622/2008

of 30 June 2008

amending Regulation (EC) No 773/2004, as regards the conduct of settlement procedures in cartel

cases

(Text with EEA relevance)

THE COMMISSION OF THE EUROPEAN COMMUNITIES,

Having regard to the Treaty establishing the European
Community,

Having regard to the Agreement on the European Economic

Area,

Having regard to Council Regulation (EC) No 1/2003 of
16 December 2002 on the implementation of the rules on
competition laid down in Articles 81 and 82 of the Treaty (),
and in particular Article 33 thereof,

Having published a draft of this Regulation (%),

After consulting the Advisory Committee on Restrictive
Practices and Dominant Positions,

Whereas:

Commission Regulation (EC) No 773/2004 of 7 April
2004 relating to the conduct of proceedings by the
Commission pursuant to Articles 81 and 82 of the EC
Treaty (%) lays down rules concerning the participation of
the parties concerned in such proceedings.

Parties to the proceedings may be prepared to
acknowledge their participation in a cartel violating
Article 81 of the Treaty and their liability in respect of
such participation, if they can reasonably anticipate the
Commission’s envisaged findings as regards their partici-
pation in the infringement and the level of potential fines
and agree with those findings. It should be possible for
the Commission to disclose to those parties, where
appropriate, the objections which it intends to raise
against them on the basis of the evidence in the file
and the fines that they are likely to incur. Such early
disclosure should enable the parties concerned to put

() OJ L 1, 4.1.2003, p. 1. Regulation as last amended by Regulation

(EC) No 1419/2006 (O] L 269, 28.9.2006, p. 1).

() OJ C 50, 27.10.2007, p. 48.
() OJ L 123, 27.4.2004, p. 18. Regulation as amended by Regulation

(EC) No 1792/2006 (O] L 362, 20.12.2006, p. 1).

©)

forward their views on the objections which the
Commission intends to raise against them as well as
on their potential liability.

When the Commission reflects the parties’ settlement
submissions in the statement of objections and the
parties’ replies confirm that the statement of objections
corresponds  to the contents of their settlement
submissions, the Commission should be able to
proceed to the adoption of a Decision pursuant to
Article 7 and Article 23 of Regulation (EC) No 1/2003
after consultation of the Advisory Committee on
Restrictive Practices and Dominant Positions pursuant
to Article 14 of Regulation (EC) No 1/2003.

A settlement procedure should therefore be established in
order to enable the Commission to handle faster and
more efficiently cartel cases. The Commission retains a
broad margin of discretion to determine which cases may
be suitable to explore the parties’ interest to engage in
settlement discussions, as well as to decide to engage in
them or discontinue them or to definitely settle.
Therefore, the Commission may decide at any time
during the procedure to discontinue settlement
discussions altogether in a specific case or with respect
to one or more of the parties. In this regard, account
may be taken of the probability of reaching a common
understanding regarding the scope of the potential
objections with the parties involved within a reasonable
timeframe, in view of factors such as number of parties
involved, foreseeable conflicting positions on the attri-
bution of liability, extent of contestation of the facts.
The prospect of achieving procedural efficiencies in
view of the progress made overall in the settlement
procedure, including any unreasonable delays, such as
delays associated with the resources required to provide
access to non-confidential versions of documents from
the file, will be considered. Other concerns such as the
possibility of setting a precedent may also be considered.

Complainants will be closely associated with settlement
proceedings and be duly informed of the nature and
subject matter of the procedure in writing to enable
them to provide their views thereon and thereby
cooperate with the Commission investigation. However,
in the particular context of settlement proceedings,
providing systematically a non-confidential version of
the statement of objections to complainants would not
always serve the purpose of enabling complainants to
cooperate with the Commission’s investigation and may
occasionally discourage the parties to the proceedings
from cooperating with the Commission. To this end,
the Commission should not be obliged to provide a
non-confidential version of the statement of objections
to complainants.
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(6)  Regulation (EC) No 773/2004 should therefore be
amended accordingly,

HAS ADOPTED THIS REGULATION:

Atticle 1
Regulation (EC) No 773/2004 is amended as follows:

1. Article 2, paragraph 1 is replaced by the following:

‘1. The Commission may decide to initiate proceedings
with a view to adopting a decision pursuant to Chapter III
of Regulation (EC) No 1/2003 at any point in time, but no
later than the date on which it issues a preliminary
assessment as referred to in Article 9(1) of that Regulation,
a statement of objections or a request for the parties to
express their interest in engaging in settlement discussions,
or the date on which a notice pursuant to Article 27(4) of
that Regulation is published, whichever is the earlier.

2. In Article 6, paragraph 1 is replaced by the following:

‘1. Where the Commission issues a statement of
objections relating to a matter in respect of which it has
received a complaint, it shall provide the complainant with
a copy of the non-confidential version of the statement of
objections, except in cases where the settlement procedure
applies, where it shall inform the complainant in writing of
the nature and subject matter of the procedure. The
Commission shall also set a time limit within which the
complainant may make known its views in writing.

3. In Article 10, paragraph 1 is replaced by the following:

‘1. The Commission shall inform the parties concerned of
the objections raised against them. The statement of
objections shall be notified in writing to each of the
parties against whom objections are raised.

4. The following Article 10a is inserted:

‘Article 10a
Settlement procedure in cartel cases

1. After the initiation of proceedings pursuant to
Article 11(6) of Regulation (EC) No 1/2003, the Commission
may set a time limit within which the parties may indicate in
writing that they are prepared to engage in settlement
discussions with a view to possibly introducing settlement

submissions. The Commission shall not be obliged to take
into account replies received after the expiry of that time
limit.

If two or more parties within the same undertaking indicate
their willingness to engage in settlement discussions
pursuant to the first subparagraph, they shall appoint a
joint representation to engage in discussions with the
Commission on their behalf. When setting the time limit
referred to in the first subparagraph, the Commission shall
indicate to the relevant parties that they are identified within
the same undertaking, for the sole purpose of enabling them
to comply with this provision.

2. Parties taking part in settlement discussions may be
informed by the Commission of:

(a) the objections it envisages to raise against them;

(b) the evidence used to determine the envisaged objections;

(c) non-confidential versions of any specified accessible
document listed in the case file at that point in time,
in so far as a request by the party is justified for the
purpose of enabling the party to ascertain its position
regarding a time period or any other particular aspect of
the cartel; and

(d) the range of potential fines.

This information shall be confidential vis-a-vis third parties,
save where the Commission has given a prior explicit auth-
orisation for disclosure.

Should settlement discussions progress, the Commission may
set a time limit within which the parties may commit to
follow the settlement procedure by introducing settlement
submissions reflecting the results of the settlement
discussions and acknowledging their participation in an
infringement of Article 81 of the Treaty as well as their
liability. Before the Commission sets a time limit to
introduce their settlement submissions, the parties
concerned shall be entitled to have the information
specified in Article 10a(2), first subparagraph disclosed to
them, upon request, in a timely manner. The Commission
shall not be obliged to take into account settlement
submissions received after the expiry of that time limit.
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3. When the statement of objections notified to the
parties reflects the contents of their settlement submissions,
the written reply to the statement of objections by the
parties concerned shall, within a time limit set by the
Commission, confirm that the statement of objections
addressed to them reflects the contents of their settlement
submissions. The Commission may then proceed to the
adoption of a Decision pursuant to Article 7 and
Article 23 of Regulation (EC) No 1/2003 after consultation
of the Advisory Committee on Restrictive Practices and
Dominant Positions pursuant to Article 14 of Regulation
(EC) No 1/2003.

4. The Commission may decide at any time during the
procedure to discontinue settlement discussions altogether in
a specific case or with respect to one or more of the parties
involved, if it considers that procedural efficiencies are not
likely to be achieved.

. Article 11(1) is replaced by the following:

‘1. The Commission shall give the parties to whom it
addresses a statement of objections the opportunity to be
heard before consulting the Advisory Committee referred to
in Article 14(1) of Regulation (EC) No 1/2003.

. Article 12 is replaced by the following:

‘Article 12

1. The Commission shall give the parties to whom it
addresses a statement of objections the opportunity to
develop their arguments at an oral hearing, if they so
request in their written submissions.

2.  However, when introducing their settlement
submissions the parties shall confirm to the Commission
that they would only require having the opportunity to
develop their arguments at an oral hearing, if the
statement of objections does not reflect the contents of
their settlement submissions.’

7. In Article 15, the following paragraph 1la is inserted:

‘la.  After the initiation of proceedings pursuant to
Article 11(6) of Regulation (EC) No 1/2003 and in order
to enable the parties willing to introduce settlement
submissions to do so, the Commission shall disclose to
them the evidence and documents described in
Article 10a(2) upon request and subject to the conditions
established in the relevant subparagraphs. In view thereof,
when introducing their settlement submissions, the parties
shall confirm to the Commission that they will only require
access to the file after the receipt of the statement of
objections, if the statement of objections does not reflect
the contents of their settlement submissions.”

. Article 17 is amended as follows:

(a) paragraph 1 is replaced by the following:

‘1.  In setting the time limits provided for in
Article 3(3), Article 4(3), Article 6(1), Article 7(1),
Article  10(2), Article 10a(1), Article 10a(2),
Article 10a(3) and Article 16(3), the Commission shall
have regard both to the time required for preparation of
the submission and to the urgency of the case.’

(b) paragraph 3 is replaced by the following:

‘3, The time limits referred to in Article 4(3),
Article 10a(1), Article 10a(2) and Article 16(3) shall be
at least two weeks. The time limit referred to in
Article 3(3) shall be at least two weeks, except for
settlement submissions, for which corrections shall be
made within one week. The time limit referred to in
Article 10a(3) shall be at least two weeks.

Article 2

This Regulation shall enter into force on 1 July 2008.

This Regulation shall be binding in its entirety and directly applicable in all Member States.

Done at Brussels, 30 June 2008.

For the Commission
Neelie KROES

Member of the Commission
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II

(Information)

INFORMATION FROM EUROPEAN UNION INSTITUTIONS AND BODIES

COMMISSION

Commission Notice on the conduct of settlement procedures in view of the adoption of Decisions
pursuant to Article 7 and Article 23 of Council Regulation (EC) No 1/2003 in cartel cases

(Text with EEA relevance)

(2008/C 167/01)

1. INTRODUCTION

1. This Notice sets out the framework for rewarding coopera-
tion in the conduct of proceedings commenced in view of
the application of Article 81 of the EC Treaty (!) to cartel
cases (%). The settlement procedure may allow the Commis-
sion to handle more cases with the same resources, thereby
fostering the public interest in the Commission’s delivery
of effective and timely punishment, while increasing overall
deterrence. The cooperation covered by this Notice is
different from the voluntary production of evidence to
trigger or advance the Commission’s investigation, which is
covered by the Commission Notice on Immunity from
fines and reduction of fines in cartel cases (}) (the Leniency
Notice). Provided that the cooperation offered by an under-
taking qualifies under both Commission Notices, it can be
cumulatively rewarded accordingly (*).

2. When parties to the proceedings are prepared to acknowl-
edge their participation in a cartel violating Article 81 of
the Treaty and their liability therefore, they may also
contribute to expediting the proceedings leading to the

(") References in this text to Article 81 also cover Article 53 EEA when

applied by the Commission in accordance with the rules laid down in 4

Article 56 of the EEA Agreement.

Cartels are agreements andfor concerted practices between two or
more competitors aimed at coordinating their competitive behaviour
on the market and/or influencing the relevant parameters of competi-
tion through practices such as the fixing of purchase or selling prices or
other trading conditions, the allocation of production or sales quotas,
the sharing of markets including bid-rigging, restrictions of imports or

—
S
-

adoption of the corresponding decision pursuant to
Article 7 and Article 23 of Council Regulation (EC)
No 1/2003 of 16 December 2002 on the implementation
of the rules on competition laid down in Articles 81
and 82 of the Treaty (°) in the way and with the safeguards
specified in this Notice. Whilst the Commission, as the
investigative authority and the guardian of the Treaty
empowered to adopt enforcement decisions subject to judi-
cial control by the Community Courts, does not negotiate
the question of the existence of an infringement of Com-
munity law and the appropriate sanction, it can reward the
cooperation described in this Notice.

. Commission Regulation (EC) No 773/2004 of 7 April

2004 relating to the conduct of proceedings by the
Commission pursuant to Articles 81 and 82 of the
EC Treaty (%) lays down the core practical rules concerning
the conduct of proceedings in antitrust cases including
those applicable in the variant for settlement. In this
regard, Regulation (EC) No 773/2004 bestows on the
Commission the discretion whether to explore the settle-
ment procedure or not in cartel cases, while ensuring that
the choice of the settlement procedure cannot be imposed
on the parties.

. Effective enforcement of Community competition law is

compatible with full respect of the parties’ rights of
defence, which constitutes a fundamental principle of
Community law to be respected in all circumstances, and
in particular in antitrust procedures which may give rise to

exports andfor anti-competitive actions against other competitors. () OJL1,4.1.2003, p. 1. Regulation as last amended by Regulation (EC)

Such practices are among the most serious violations of Article 81 EC.

No 1419/2006 (OJ L 269, 28.9.2006, p. 1).

() 0JC298,8.12.2006,p.17. (°) OJL 123, 27.4.2004, p. 18. Regulation as last amended by Regulation

(*) See point 33.

(EC) No 622/2008 (O] L 171,1.7.2008, p. 3).
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penalties. It follows that the rules established to conduct
the Commission proceedings to enforce Article 81 of the
Treaty should ensure that the undertakings and associa-
tions of undertakings concerned are afforded the opportu-
nity effectively to make known their views on the truth
and relevance of the facts, objections and circumstances
put forward by the Commission ('), throughout the admin-
istrative procedure.

2. PROCEDURE

. The Commission retains a broad margin of discretion to
determine which cases may be suitable to explore the
parties” interest to engage in settlement discussions, as well
as to decide to engage in them or discontinue them or to
definitely settle. In this regard, account may be taken of the
probability of reaching a common understanding regarding
the scope of the potential objections with the parties
involved within a reasonable timeframe, in view of factors
such as number of parties involved, foreseeable conflicting
positions on the attribution of liability, extent of contesta-
tion of the facts. The prospect of achieving procedural effi-
ciencies in view of the progress made overall in the settle-
ment procedure, including the scale of burden involved in
providing access to non-confidential versions of documents
from the file, will be considered. Other concerns such as
the possibility of setting a precedent might apply. The
Commission may also decide to discontinue settlement
discussions if the parties to the proceedings coordinate to
distort or destroy any evidence relevant to the establish-
ment of the infringement or any part thereof or to the
calculation of the applicable fine. Distortion or destruction
of evidence relevant to the establishment of the infringe-
ment or any part thereof may also constitute an aggra-
vating circumstance within the meaning of point 28 of the
Commission Guidelines on the method of setting fines
imposed pursuant to Article 23(2)(a) of Regulation (EC)
No 1/2003 () (the Guidelines on fines), and may be
regarded as lack of cooperation within the meaning of
points 12 and 27 of the Leniency Notice. The Commission
may only engage in settlement discussions upon the
written request of the parties concerned.

. While parties to the proceedings do not have a right to
settle, should the Commission consider that a case may, in
principle, be suitable for settlement, it will explore the
interest in settlement of all parties to the same proceed-
ings.

. The parties to the proceedings may not disclose to any
third party in any jurisdiction the contents of the discus-
sions or of the documents which they have had access to
in view of settlement, unless they have a prior explicit
authorization by the Commission. Any breach in this
regard may lead the Commission to disregard the underta-
king’s request to follow the settlement procedure. Such
disclosure may also constitute an aggravating circumstance,

(') Case 85/76, Hoffmann-La Roche v Commission [1979] ECR 461, at para-

graphs 9 and 11.

(3 0JC210,1.9.2006, p. 2.

10.

11.

12.

within the meaning of point 28 of the Guidelines on fines
and may be regarded as lack of cooperation within the
meaning of points 12 and 27 of the Leniency Notice.

2.1. Initiation of proceedings and exploratory steps
regarding settlement

. Where the Commission contemplates the adoption of a

decision pursuant to Article 7 andfor Article 23 of Regu-
lation (EC) No 1/2003, it is required in advance to identify
and recognize as parties to the proceedings the legal
persons on whom a penalty may be imposed for an infrin-
gement of Article 81 of the Treaty.

. To this end, the initiation of proceedings pursuant to

Article 11(6) of Regulation (EC) No 1/2003 in view of
adopting such a decision can take place at any point in
time, but no later than the date on which the Commission
issues a statement of objections against the parties
concerned. Article 2(1) of Regulation (EC) No 773/2004
further specifies that, should the Commission consider it
suitable to explore the parties’ interest in engaging in settle-
ment discussions, it will initiate proceedings no later than
the date on which it either issues a statement of objections
or requests the parties to express in writing their interest
to engage in settlement discussions, whichever is the
earlier.

After the initiation of proceedings pursuant to Article 11(6)
of Regulation (EC) No 1/2003, the Commission becomes
the only competition authority competent to apply
Article 81 of the Treaty to the case in point.

Should the Commission consider it suitable to explore the
parties’ interest to engage in settlement discussions, it will
set a time-limit of no less than two weeks pursuant to
Articles 10a(1) and 17(3) of Regulation (EC) No 773/2004
within which parties to the same proceedings should
declare in writing whether they envisage engaging in settle-
ment discussions in view of possibly introducing settle-
ment submissions at a later stage. This written declaration
does not imply an admission by the parties of having parti-
cipated in an infringement or of being liable for it.

Whenever the Commission initiates proceedings against
two or more parties within the same undertaking, the
Commission will inform each of them of the other legal
entities which it identifies within the same undertaking and
which are also concerned by the proceedings. In such a
case, should the concerned parties wish to engage in settle-
ment discussions, they must appoint joint representatives
duly empowered to act on their behalf by the end of the
time-limit referred to in point 11. The appointment of
joint representatives aims solely to facilitate the settlement
discussions and it does not prejudge in any way the attri-
bution of liability for the infringement amongst the
different parties.
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13. The Commission may disregard any application for immu-

nity from fines or reduction of fines on the ground that it
has been submitted after the expiry of the time-limit
referred to in point 11.

2.2. Commencing the settlement procedure: settlement
discussions

14. Should some of the parties to the proceedings request

settlement discussions and comply with the requirements
referred to in points 11 and 12, the Commission may
decide to pursue the settlement procedure by means of
bilateral contacts between the Commission Directorate-
General for Competition and the settlement candidates.

15. The Commission retains discretion to determine the appro-

priateness and the pace of the bilateral settlement discus-
sions with each undertaking. In line with Article 10a(2) of
Regulation (EC) No 773/2004, this includes determining,
in view of the progress made overall in the settlement
procedure, the order and sequence of the bilateral settle-
ment discussions as well as the timing of the disclosure of
information, including the evidence in the Commission file
used to establish the envisaged objections and the potential
fine (). Information will be disclosed in a timely manner
as settlement discussions progress.

16. Such an early disclosure in the context of settlement

=

discussions pursuant to Article 10a(2) and Article 15(1a)
of Regulation (EC) No 773/2004 will allow the parties to
be informed of the essential elements taken into considera-
tion so far, such as the facts alleged, the classification of
those facts, the gravity and duration of the alleged cartel,
the attribution of liability, an estimation of the range of
likely fines, as well as the evidence used to establish the
potential objections. This will enable the parties effectively
to assert their views on the potential objections against
them and will allow them to make an informed decision
on whether or not to settle. Upon request by a party, the
Commission services will also grant it access to non-confi-
dential versions of any specified accessible document listed
in the case file at that point in time, in so far as this is
justified for the purpose of enabling the party to ascertain
its position regarding a time period or any other aspect of
the cartel (3).

(") Reference to the ‘potential fine’ in Article 10a(2) of Regulation (EC)

No 773/2004 aftords the Commission services the possibility to
inform the parties concerned by settlement discussions of an estimate
of their potential fine in view of the guidance contained in the Guide-
lines on fines, the provisions of this Notice and the Leniency Notice,
where applicable.

For that purpose, the parties will be provided with a list of all accessible
documents in the case file at that point in time.

17.

18.

19.

20.

When the progress made during the settlement discussions
leads to a common understanding regarding the scope of
the potential objections and the estimation of the range of
likely fines to be imposed by the Commission, and the
Commission takes the preliminary view that procedural
efficiencies are likely to be achieved in view of the progress
made overall, the Commission may grant a final time-limit
of at least 15 working days for an undertaking to introduce
a final settlement submission pursuant to Articles 10a(2)
and 17(3) of Regulation (EC) No 773/2004. The time-limit
can be extended following a reasoned request. Before
granting such time-limit, the parties will be entitled to have
the information specified in point 16 disclosed to them
upon request.

The parties may call upon the Hearing Officer at any time
during the settlement procedure in relation to issues that
might arise relating to due process. The Hearing Officer’s
duty is to ensure that the effective exercise of the rights of
defence is respected.

Should the parties concerned fail to introduce a settlement
submission, the procedure leading to the final decision
in their regard will follow the general provisions, in par-
ticular Articles 10(2), 12(1) and 15(1) of Regulation (EC)
No 773/2004, instead of those regulating the settlement
procedure.

2.3. Settlement submissions

Parties opting for a settlement procedure must introduce a
formal request to settle in the form of a settlement
submission. The settlement submission provided for in
Article 10a(2) of Regulation (EC) No 773/2004 should
contain:

(a) an acknowledgement in clear and unequivocal terms of
the parties’ liability for the infringement summarily
described as regards its object, its possible implementa-
tion, the main facts, their legal qualification, including
the party’s role and the duration of their participation
in the infringement in accordance with the results of
the settlement discussions;

(b) an indication (*) of the maximum amount of the fine
the parties foresee to be imposed by the Commission
and which the parties would accept in the framework
of a settlement procedure;

(c) the parties’ confirmation that, they have been suffi-
ciently informed of the objections the Commission
envisages raising against them and that they have been
given sufficient opportunity to make their views
known to the Commission;

(*) This would result from the discussions as set out in points 16 and 17.
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21.

(d) the parties’ confirmation that, in view of the above,
they do not envisage requesting access to the file or
requesting to be heard again in an oral hearing, unless
the Commission does not reflect their settlement
submissions in the statement of objections and the
decision;

(e) the parties’ agreement to receive the statement of
objections and the final decision pursuant to Articles 7
and 23 of Regulation (EC) No 1/2003 in an agreed
official language of the European Community.

The acknowledgments and confirmations provided by the
parties in view of settlement constitute the expression of
their commitment to cooperate in the expeditious handling
of the case following the settlement procedure. However,
those acknowledgments and confirmations are conditional
upon the Commission meeting their settlement request,
including the anticipated maximum amount of the fine.

22. Settlement requests cannot be revoked unilaterally by the

parties which have provided them unless the Commission
does not meet the settlement requests by reflecting the
settlement submissions first in a statement of objections
and ultimately, in a final decision (see in this regard points
27 and 29). The statement of objections would be deemed
to have endorsed the settlement submissions if it reflects
their contents on the issues mentioned in point 20(a).
Additionally, for a final decision to be deemed to have
reflected the settlement submissions, it should also impose
a fine which does not exceed the maximum amount indi-
cated therein.

2.4. Statement of objections and reply

23. Pursuant to Article 10(1) of Regulation (EC) No 773/2004,

the notification of a written statement of objections to
each of the parties against whom objections are raised is a
mandatory preparatory step before adopting any final deci-
sion. Therefore, the Commission will issue a statement of
objections also in a settlement procedure (').

24. For the parties’ rights of defence to be exercised effectively,

<

the Commission should hear their views on the objections
against them and supporting evidence before adopting a
final decision and take them into account by amending its
preliminary analysis, where appropriate (). The Commis-
sion must be able not only to accept or reject the parties’
relevant arguments expressed during the administrative

(") In the context of settlement procedures, statements of objections

should contain the information necessary to enable the parties to
corroborate that it reflects their settlement submissions.

In line with settled case-law, the Commission shall base its decisions
only on objections on which the parties concerned have been able to
comment and, to this end, they shall be entitled to have access to the
Commission’s file, subject to the legitimate interest of undertakings in
the protection of their business secrets.

25.

26.

27.

28.

procedure, but also to make its own analysis of the matters
put forward by them in order to either abandon such
objections because they have been shown to be unfounded
or to supplement and reassess its arguments both in fact
and in law, in support of the objections which it maintains.

By introducing a formal settlement request in the form of a
settlement submission prior to the notification of the state-
ment of objections, the parties concerned enable the
Commission to effectively take their views into account (%)
already when drafting the statement of objections, rather
than only before the consultation of the Advisory
Committee on Restrictive Practices and Dominant Positions
(hereinafter the ‘Advisory Committee’) or before the adop-
tion of the final decision (¥).

Should the statement of objections reflect the parties’
settlement submissions, the parties concerned should
within a time-limit of at least two weeks set by the
Commission in accordance with Articles 10a(3) and 17(3)
of Regulation (EC) No 773/2004, reply to it by simply
confirming (in unequivocal terms) that the statement of
objections corresponds to the contents of their settlement
submissions and that they therefore remain committed to
follow the settlement procedure. In the absence of such a
reply, the Commission will take note of the party’s breach
of its commitment and may also disregard the party’s
request to follow the settlement procedure.

The Commission retains the right to adopt a statement of
objections which does not reflect the parties’ settlement
submission. If so, the general provisions in Articles 10(2),
12(1) and 15(1) of Regulation (EC) No 7732004 will
apply. The acknowledgements provided by the parties in
the settlement submission would be deemed to be with-
drawn and could not be used in evidence against any of
the parties to the proceedings. Hence, the parties
concerned would no longer be bound by their settlement
submissions and would be granted a time-limit allowing
them, upon request, to present their defence anew,
including the possibility to access the file and to request an
oral hearing.

2.5. Commission decision and settlement reward

Upon the parties’ replies to the statement of objections
confirming their commitment to settle, Regulation (EC)
No 773/2004 allows the Commission to proceed, without
any other procedural step, to the adoption of the

() In this regard, recital 2 of Regulation (EC) No 622/2008 states: ...)

Such early disclosure should enable the parties concerned to put forward their
views on the objections which the Commission intends to raise against them as
well as on their potential liability'.

(*) As required by Article 11(1) of Regulation (EC) No 773/2004 and
Article 27(1) of Regulation (EC) No 1%

2003, respectively.
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29.

30.

31.

32.

33.

34.

subsequent final decision pursuant to Articles 7 andfor 23
of Regulation (EC) No 1/2003, after consultation of the
Advisory Committee pursuant to Article 14 of Regulation
(EC) No 1/2003. In particular, this implies that no oral
hearing or access to the file may be requested by those
parties once their settlement submissions have been
reflected by the statement of objections, in line with Arti-
cles 12(2) and 15(1a) of Regulation (EC) No 773/2004.

The Commission retains the right to adopt a final position
which departs from its preliminary position expressed in a
statement of objections endorsing the parties’ settlement
submissions, either in view of the opinion provided by the
Advisory Committee or for other appropriate considera-
tions in view of the ultimate decisional autonomy of the
Commission to this effect. However, should the Commis-
sion opt to follow that course, it will inform the parties
and notify to them a new statement of objections in order
to allow for the exercise of their rights of defence in
accordance with the applicable general rules of procedure.
It follows that the parties would then be entitled to have
access to the file, to request an oral hearing and to reply to
the statement of objections. The acknowledgments
provided by the parties in the settlement submissions
would be deemed to have been withdrawn and could not
be used in evidence against any of the parties to the
proceedings.

The final amount of the fine in a particular case is deter-
mined in the decision finding an infringement pursuant to
Article 7 and imposing a fine pursuant to Article 23 of
Regulation (EC) No 1/2003.

In line with the Commission’s practice, the fact that an
undertaking cooperated with the Commission under this
Notice during the administrative procedure will be indi-
cated in the final decision, so as to explain the reason for
the level of the fine.

Should the Commission decide to reward a party for
settlement in the framework of this Notice, it will reduce
by 10 % the amount of the fine to be imposed after the
10 % cap has been applied having regard to the Guidelines
on the method of setting fines imposed pursuant to
Article 23(2)(a) of Regulation (EC) No 1/2003 ('). Any
specific increase for deterrence (%) used in their regard will
not exceed a multiplication by two.

When settled cases involve also leniency applicants, the
reduction of the fine granted to them for settlement will be
added to their leniency reward.

3. GENERAL CONSIDERATIONS

This Notice applies to any case pending before the
Commission at the time of or after its publication in the
Official Journal of the European Union.

() 0JC210,1.9.2006, p. 2.

(%) Point 30 of the Guidelines on fines.

35.

36.

37.

38.

39.

40.

Access to settlement submissions is only granted to those
addressees of a statement of objections who have not
requested settlement, provided that they commit —
together with the legal counsels getting access on their
behalf — not to make any copy by mechanical or elec-
tronic means of any information in the settlement submis-
sions to which access is being granted and to ensure that
the information to be obtained from the settlement
submission will solely be used for the purposes of judicial
or administrative proceedings for the application of the
Community competition rules at issue in the related
proceedings. Other parties such as complainants will not
be granted access to settlement submissions.

The use of such information for a different purpose during
the proceeding may be regarded as lack of cooperation
within the meaning of points 12 and 27 of the Leniency
Notice. Moreover, if any such use is made after the
Commission has already adopted a prohibition decision in
the proceedings, the Commission may, in any legal
proceedings before the Community Courts, ask the Court
to increase the fine in respect of the responsible under-
taking. Should the information be used for a different
purpose, at any point in time, with the involvement of an
outside counsel, the Commission may report the incident
to the bar of that counsel, with a view to disciplinary
action.

Settlement submissions made under this Notice will only
be transmitted to the competition authorities of the
Member States pursuant to Article 12 of Regulation (EC)
No 1/2003, provided that the conditions set out in the
Network Notice () are met and provided that the level of
protection against disclosure awarded by the receiving
competition authority is equivalent to the one conferred by
the Commission.

Upon the applicant’s request, the Commission may accept
that settlement submissions be provided orally. Oral settle-
ment submissions will be recorded and transcribed at the
Commission’s premises. In accordance with Article 19 of
Regulation (EC) No 1/2003 and Articles 3(3) and 17(3) of
Regulation (EC) No 773/2004 undertakings making oral
settlement submissions will be granted the opportunity to
check the technical accuracy of the recording, which will
be available at the Commission’s premises and to correct
the substance of their oral settlement submissions and the
accuracy of the transcript without delay.

The Commission will not transmit settlement submissions
to national courts without the consent of the relevant
applicants, in line with the provisions in the Commission
Notice on the co-operation between the Commission and
the courts of the EU Member States in the application of
Articles 81 and 82 EC (¥).

The Commission considers that normally public disclosure
of documents and written or recorded statements
(including settlement submissions) received in the context
of this Notice would undermine certain public or private

(*) Commission Notice on cooperation within the Network of Competi-

tion Authorities (O] C 101, 27.4.2004, p. 43).

(*) 0JC101,27.4.2004, p. 54; point 26.
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interests, for example the protection of the purpose of
inspections and investigations, within the meaning of
Article 4 of Regulation (EC) No 1049/2001 of the
European Parliament and of the Council of 30 May 2001
regarding public access to European Parliament, Council
and Commission documents ('), even after the decision has
been taken.

41. Final decisions taken by the Commission under Regulation

(EC) No 1/2003 are subject to judicial review in accordance
with Article 230 of the Treaty. Moreover, as provided in
Article 229 of the Treaty and Article 31 of Regulation (EC)
No 1/2003, the Court of Justice has unlimited jurisdiction
to review decisions on fines adopted pursuant to Article 23
of Regulation (EC) No 1/2003.

Overview of the procedure leading to the adoption of a (settlement) Decision pursuant to Articles 7
and 23 of Regulation No (EC) 1/2003

I. Investigation as usual

— Parties may express their interest in a hypothetical settle-
ment.

II. Exploratory steps regarding settlement

— Letter to all companies (and MS) informing of the
decision to initiate proceedings in view of settlement
(Article 11(6)) and requesting them to express their
interest in settlement.

III. Bilateral rounds of settlement discussions

— Disclosure and exchange of arguments on potential
objections, liability, fines range.

— Disclosure of evidence used to establish potential objec-
tions, liability, fines.

— Disclosure of other non-confidential versions of docu-
ments in the file, when justified.

IV.

VL

Settlement

— Conditional settlement submissions by the companies,
jointly represented where applicable.

— DG COMP sends acknowledgement of receipt.

‘Settled’ statement of objections

— Notification of streamlined SO endorsing company’s
settlement submissions, where appropriate.

— Company’s reply to SO confirming clearly that it reflects
its settlement submission.

‘Settlement’ Decision pursuant to Articles 7 and 23 of
Regulation No (EC) 1/2003

— Advisory Committee on a draft streamlined final deci-
sion.

If College of Commissioners agrees:

— Adoption of streamlined final decision.

() OJL145,31.5.2001,p. 43.
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Brussels, 30" June 2008

Antitrust: Commission introduces settlement
procedure for cartels

The European Commission has introduced a settlement procedure for cartels
which will allow the Commission to settle cartel cases through a simplified
procedure. Under this procedure, parties, having seen the evidence in the
Commission file, choose to acknowledge their involvement in the cartel and
their liability for it. In return for this acknowledgement, the Commission can
reduce the fine imposed on the parties by 10%. Settlements aim to simplify
the administrative proceedings and could reduce litigation before the
European Courts in cartel cases. This will in turn free Commission resources
to pursue other cases. The Commission has analysed the 51 contributions
received during the public consultation launched on 26" October 2007 (see
IP/07/1608) and has revised the package in consultation with the Member
States’ competition authorities. The legislative package consists of a
Commission Regulation together with a Commission Notice (the "settlement
notice"”) explaining the new system in detail. The settlements package will
enter into force on the day of its publication in the EU Official Journal.

Competition Commissioner Neelie Kroes commented: "This new settlements
procedure will reinforce deterrence by helping the Commission deal more quickly
with cartel cases, freeing up resources to open new investigations. Companies which
are convinced that the Commission can prove their involvement in a cartel, will also
benefit from quicker decisions and a fine reduction.”

The Commission's ability to fight cartels hinges on the evidence gathered during its
investigations. Parties found guilty of a cartel often do not go to court to contest the
existence of a cartel or their involvement in it, but rather to reduce or avoid fines.
This is particularly so in cases driven by leniency applications.

Under the new settlement procedure, the Commission neither negotiates nor
bargains the use of evidence or the appropriate sanction, but can reward the parties’
cooperation to attain procedural economies. Such cooperation is different from the
voluntary production of evidence to trigger or advance the Commission's
investigation, which is already covered by the Leniency Notice (see IP/06/1705).
Where both the settlement reduction and the leniency reduction are applicable, they
are applied cumulatively. A decision finding an infringement of the antitrust rules and
imposing fines pursuant to Regulation (EC) N° 1/2003 is adopted, irrespective of
whether the standard or the settlement procedure applies.



Parties have neither the right nor the duty to settle, but in cases where companies
are convinced that the Commission could prove their involvement in a cartel, a
settlement can be reached with the Commission on the scope and duration of the
cartel, and the individual liability of the companies involved. To this end, parties will
be informed about the envisaged objections and the evidence supporting them, and
will be given the occasion to state their views, before formal objections are sent. If
the parties chose to introduce a settlement submission, acknowledging the
objections, the Commission's statement of objections (SO) would endorse the
contents of the parties' submission and so could be much shorter than an SO issued
without prior cooperation. Since parties will have been heard in anticipation of the
"settlement"” SO, other procedural steps can be simplified so that, following
confirmation by the parties, the Commission can proceed swiftly to adopt a final
decision after consulting Member States in the framework of the Advisory
Committee, comprised of representatives of all Member States' competition
authorities.

The Commission retains the possibility, until the final decision, to revert to the
standard procedure. In addition, if no settlement was explored or reached, the
standard procedure would apply by default.

The amendments to Commission Regulation (EC) n® 773/2004 on procedures for
applying Articles 81 and 82 of the EC Treaty accommodate the settlement option
within the existing framework. Changes include:

- The introduction of "settlement" variants in provisions including the initiation of
proceedings, access to file and oral hearings.

- Procedural flexibility through the possibility to choose a different sequence of
procedural steps, moving some to before the adoption of the SO.

The Settlements Notice sets out the specifics of the new procedure and provides

guidance for the legal and business community. Companies will be able to:

- anticipate the type and extent of cooperation expected from them in order to
settle and

- estimate the individual benefits of settling.

The Commission will publish the documents in the Official Journal in all official

languages. The documents are also already available at

http://ec.europa.eu/comm/competition/cartels/leqgislation/settlements.html

For more details, see MEMO/08/458.
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Brussels, 30" June 2008

Antitrust: Commission introduces settlement

procedure for cartels — frequently asked questions
(see also IP/08/1056)

Why does the Commission introduce a settlement procedure?

Where the parties to a cartel case agree with the Commission findings, the
Commission wants to be able to use an instrument to speed up the adoption of a
Decision.

This should free resources to deal with other cases, increasing the detection rate and
overall efficiency of the Commission's antitrust enforcement. This is also expected to
have a positive impact on general deterrence.

When parties are convinced of the strength of the Commission's case in view of the
evidence gathered during the investigation and of their internal audit, they may be
ready to acknowledge their participation to an infringement and accept their liability
for it, in order to shorten the procedure and obtain a reduction of the fine. A
settlement procedure therefore provides scope for reducing the length of the
administrative procedure given the acceptance by parties of the Commission's case.

Does the settlement procedure imply negotiations?

No. The procedure will not give companies the ability to negotiate with the
Commission as to the existence of an infringement of Community law or the
appropriate sanction. It can, however, reward the cooperation of companies by
speeding the proceedings in cartel cases and reducing the fine.

The Commission will not bargain about evidence or its objections, however, parties
will also be heard effectively in the framework of the settlement procedure and
parties will therefore have the opportunity to influence the Commission's objections
through argument.

Why is the settlement procedure limited to cartel cases?

In the anti-cartel field, the practical ability of the Commission to enforce the EC
Treaty's rules on restrictive business practices (Article 81) hinges on the extent and
probative value of the evidence gathered during the investigation. Experience shows
that litigation mainly relates to circumstances having a bearing on the amount of the
fine and liability of parent companies for actions undertaken by their subsidiaries.

Moreover, amongst antitrust cases, cartel investigations are comparatively more
frequent and often entail a heavier procedure in view, among other things, of the
multiplicity of parties and languages involved and the jurisdictional issues they raise
(e.g. discovery).



Will the settlements procedure apply to all cartel cases?

Not every cartel case will be suitable for settlement. The Commission will have a
broad margin of discretion to determine which cartel cases are suitable. Account will
be taken of the likelihood that the Commission and all parties concerned will reach
the same conclusions on the scope of the objections and the prospect of achieving
procedural efficiencies. This issue is addressed in point 5 of the Notice.

On the other hand, companies are not obliged to enter settlement discussions or to
ultimately settle and the Commission may only apply the settlement procedure upon
parties' explicit request.

What are the main differences between the current Commission's
leniency programme and the settlements procedure?

The Commission leniency programme is an investigation tool (see IP/06/1705). It
aims at discovering cartel cases and collecting evidence to discharge the
Commission's burden of proof. The "Leniency Notice" rewards companies who
voluntarily disclose to the Commission the existence of a cartel and bring evidence to
prove the infringement. The reduction of the fine varies widely depending on the
timing and significant added value of the information and evidence provided.

In contrast, settlement aims at simplifying and expediting the procedure leading to
the adoption of a formal decision, thereby allowing for procedural savings and the
internal redeployment of enforcement resources. The "Settlements Notice" rewards
concrete contributions to procedural efficiency. All parties settling in the same case
will receive equivalent reductions of the fine (10%), because their contribution to
procedural savings will be equivalent.

Will the settlement reduction have a negative impact on the leniency
programme?

Even with a settlement procedure, the incentive for companies to ask for leniency will
remain unchanged.

First of all, the expected reduction of fine under the leniency programme is
considerably more significant than the 10% settlements reduction. Secondly,
leniency will not be available once settlement discussions start, which will be after
the purely investigative phase.

To the extent that companies have an interest to get the maximum reduction of fine,
they will therefore have a strong interest to favour leniency. However, as the
reductions of fine are cumulative, companies will always have an incentive to ask for
both.



What are the main differences between "commitment" decisions and
procedures on the one hand and "settlement" decisions and
procedures on the other?

Commitment decisions are adopted on the basis of Article 9 of Regulation (EC) N°
1/2003. They do not establish an infringement or impose a fine, but bring a suspect
behaviour to an end by imposing on companies the commitments offered to meet the
Commission concerns. Commitment decisions render the commitments legally
binding and conclude that there are no longer grounds for action by the Commission.
Therefore, they do not constitute precedents to establish recidivism for subsequent
infringements. Commitment decisions are not appropriate in cartel cases.

Settlement decisions are only foreseen in cartel cases. They are adopted pursuant to
Articles 7 and 23 of Regulation (EC) N° 1/2003, which are the standard legal basis
for Commission Decisions acting against violations of Articles 81 and 82 EC.
Therefore, settlement decisions establish the existence of an infringement,
describing and proving all the relevant parameters thereof, require the termination of
the infringement and impose a fine. They constitute a precedent valid to establish
recidivism for subsequent similar infringements and preclude the adoption of another
decision for the same facts and pursuant to the same legal basis by the Commission
or any EU National Competition Authority.

When can a company request the initiation of settlement discussions?
When do settlement discussions start?

Any company which becomes aware of the existence of an investigation (e.g. a
leniency applicant, the addressee of a measure of investigation in general or the
addressee of a decision of inspection in particular) may already at that stage indicate
to the Commission its interest in exploring settlements.

Settlement discussions start only once the Commission has gathered and analysed
evidence and is prepared to raise objections. Should the Commission consider a
case suitable for settlement, it will initiate proceedings once the investigation
(leniency, inspections) takes it to the stage of drafting a statement of objections. It
will then explore the interest in settlement discussions of all parties' to the
proceedings by letter setting a final time-limit to express their interest in writing.

Why does the Commission require parties to the procedure belonging
to the same group of undertakings to appoint a joint representative?
This is necessary to have fruitful and efficient discussions with each of the

undertakings concerned. In this regard, joint representation will not prejudge the
finding of joint and several liability amongst parties of the same undertaking or group.



When and how will settlements discussions take place?

Upon parties' written request, the Commission may decide to open discussions
rounds to be held between the initiation of proceedings and the adoption of the
statement of objections.

Settlement discussions will tackle in a timely manner the alleged facts, their
classification, the gravity and the duration of the infringement and on the liability for
the individual involvement in the cartel on the basis of the evidence in the file
supporting the envisaged objections. This includes discussing the potential
maximum fine net of any other reduction. Accessible versions of other documents
(than evidence) listed in the case file may be disclosed upon reasoned request when
it is justified to enable a company to ascertain its position on a given time period or
issue, and where this disclosure does not jeopardise the overall efficiency sought
with the settlement procedure. This issue is addressed in Articles 15 to 17 of the
Notice.

If the parties are convinced of the case the Commission may set a time-limit for them
to introduce a formal request ("settlement submission") to settle the case. The
settlement submission would be formulated according to a specified template and
drafted along with the results of the settlement discussions. The conditional
settlements submission will contain in particular the acknowledgement of their
participation to the infringement, their commitment to follow the settlement procedure
and an estimate of the potential fine, in anticipation of the formal objections.

What are the main conditions to obtain a settlement decision for a
company?

According to article 20 of the Notice, the parties who want to settle a case with the
Commission have to declare their interest in settlement discussions, appoint a
representative per undertaking and submit a settlement submission in the terms
discussed with the Commission and containing:

- an acknowledgement of the parties' liability for the infringement

- an indication of the maximum amount of the fines the parties foresee to be
imposed by the Commission

- the parties' confirmation that they have been informed of the Commission's
objections in a satisfactory manner and that they have been given the
opportunity to be heard

- the parties' confirmation that they will request neither access to the file nor a
formal oral hearing

- the parties' agreement to receive the statement of objections and the final
decision of the Commission in a given language of the European Community.

By introducing a settlement submission, the parties commit to follow the settlement

procedure subject to the condition that the Commission Decision ultimately reflects

the contents of the settlement submission and it does not impose a fine higher that

the maximum fine indicated in it.

How are settlement submissions protected against discovery orders
from other jurisdictions? Can the parties introduce settlement
submissions orally?

In cases where all parties settle, settlement submissions will not be rendered
accessible, because no access to the file will be provided once the "settled"
statement of objections is issued. In hybrid cases, the parties who do not settle will
only get access to other parties' settlement submissions at Commission premises,



and they are not allowed to make any mechanical copy thereof. The information
obtained from the settlement submission may solely be used for their defence in
procedures where Community competition rules are at issue. Other parties such as
complainants will not be granted access to settlement submissions.

Settlement submissions can be introduced both in writing and orally.

These provisions, together with other more detailed ones in paragraphs 35 to 40 of
the Notice, provide settlement submissions with the same level of protection as
submissions introduced under the Leniency Notice.

Can the parties to the proceedings disclose to any other third party the
content of bilateral settlement discussions?

The parties to the proceedings and their legal representatives are not allowed to
disclose to any third party the content of their discussions with the Commission's
services or of the documents which they have had access to. A breach of this rule
may constitute an aggravating circumstance to be taken into account in setting the
fine.

What will happen if the statement of objections or the final decision
does not reflect the contents of the conditional settlements
submissions?

If the Commission does not reflect the contents of settlements submissions of the
parties in a statement of objections or in a final decision, the acknowledgments
provided by the relevant parties are deemed to have been withdrawn and they
cannot be used against them. Moreover, the relevant parties would be able to
challenge the Commission findings within the administrative proceedings and the
ordinary procedure and all these steps would apply.

Are the companies' rights of defence restricted under the settlements
procedure compared to those under the ordinary procedure?

The rights to have access to the file or to request an oral hearing are exercised upon
parties' request also in the framework of the ordinary procedure and a party can
choose self-incrimination as a line of defence in view of possible rewards also in the
framework of the ordinary procedure. However, isolated parties' choices do not result
in procedural efficiencies. The settlement procedure simply provides incentives and
organizes the procedural steps to promote similar procedural choices by the parties
to the same proceedings in order to obtain procedural efficiencies.

Parties' rights of defence under the settlement procedure remain the same as in the
ordinary procedure. They are simply exercised in the framework of bilateral
discussions both orally and by means of a submission, in anticipation of the formal
notification of objections.

Parties choose between the settlement procedure and the ordinary procedure freely
and in a fully informed manner.



By introducing a settlement phase, the Commission increases companies’ options to
be informed earlier of potential objections and of the evidence supporting them. In
addition, companies would be informed of the likely range of fines prior to the
adoption of the final decision. On the basis of these facts and documents, the parties
have the opportunity to express their views to the Commission, in line with the case-
law of the Court of Justice as mentioned in particular in article 16 of the
Commission's notice. This enables companies to influence the contents of the
statement of objections and, thereby, of the decision itself. Full access to file remains
available after the SO for those who do not settle, as it is the case today, and the
parties may decide at any moment to stop the settlements discussions or not to send
a settlement submission. Finally, any settlement Decision is open to appeal.

May the parties call upon the Hearing Officer during the settlements
procedure?

The parties may call upon the Hearing Officer at any time during the settlements
procedure in relation to issues that might arise relating to due process. This
constitutes an additional guarantee for the respect of the rights of defence, as is
the case in the ordinary procedure.

How will the 10% reduction of fine be determined for settlement
decisions?

Pursuant to article 32 of the Commission notice, the settlement reduction will be
deducted from the fine that a company would normally have to pay according to the
provisions of the current Commission's guidelines on fines. If the fine calculated
before the settlements reduction is capped to 10% of the worldwide turnover
according to Article 23 of Regulation (EC) N° 1/2003, the settlement reduction will be
applied to the resulting amount.

When applicable, the reduction of fine given under the settlements procedure will be
cumulative with the reduction of fine under the leniency program.

Is the settlement reduction the same for all parties settling?

The reduction of the fine rewarding companies for having settled a case with the
Commission is equivalent for each party having settled (10%).

Is the Commission bound by the settlement agreement that was
previously concluded between companies and the Commission's
services?

The respect of the principle of collegiality of Commission Decisions and the benefit of
having Advisory Committee meetings mean that the College of Commissioners may
legitimately depart from the parties' submissions or the results of their discussions
with the Commission's services up until the final Decision. However, as the Notice
specifies, the Commission may not adopt a decision departing from the "settled"
objections without informing the parties concerned and adopting a new statement of
objections subject to the ordinary rules of procedure and which cannot be based on
acknowledgements provided by the parties in view of settlement. However, this
should occur only exceptionally if the usefulness of the settlement instrument is to be
preserved.



Does a settlement decision imply that a company who accepted to
acknowledge its participation to an infringement of Community law will
not make an appeal to the Court of first instance?

No. A company who is the subject of an antitrust decision after a settlement with the
Commission can still appeal the Commission Decision to the Court of First Instance
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Commission Notice on Immunity from fines and reduction of fines in cartel cases

(Text with EEA relevance)

(2006/C 298/11)

I. INTRODUCTION

This notice sets out the framework for rewarding coopera-
tion in the Commission investigation by undertakings
which are or have been party to secret cartels affecting the
Community. Cartels are agreements and/or concerted prac-
tices between two or more competitors aimed at coordi-
nating their competitive behaviour on the market and/or
influencing the relevant parameters of competition through
practices such as the fixing of purchase or selling prices or
other trading conditions, the allocation of production or
sales quotas, the sharing of markets including bid-rigging,
restrictions of imports or exports and/or anti-competitive
actions against other competitors. Such practices are
among the most serious violations of Article 81 EC ().

By artificially limiting the competition that would normally
prevail between them, undertakings avoid exactly those
pressures that lead them to innovate, both in terms of
product development and the introduction of more efficient
production methods. Such practices also lead to more
expensive raw materials and components for the Com-
munity companies that purchase from such producers.
They ultimately result in artificial prices and reduced choice
for the consumer. In the long term, they lead to a loss of
competitiveness and reduced employment opportunities.

By their very nature, secret cartels are often difficult to
detect and investigate without the cooperation of undertak-
ings or individuals implicated in them. Therefore, the
Commission considers that it is in the Community interest
to reward undertakings involved in this type of illegal prac-
tices which are willing to put an end to their participation
and co-operate in the Commission’s investigation, indepen-
dently of the rest of the undertakings involved in the cartel.
The interests of consumers and citizens in ensuring that
secret cartels are detected and punished outweigh the
interest in fining those undertakings that enable the
Commission to detect and prohibit such practices.

The Commission considers that the collaboration of an
undertaking in the detection of the existence of a cartel has
an intrinsic value. A decisive contribution to the opening
of an investigation or to the finding of an infringement
may justify the granting of immunity from any fine to the
undertaking in question, on condition that certain addi-
tional requirements are fulfilled.

Reference in this text to Article 81 EC also covers Article 53 EEA
when applied by the Commission according to the rules laid down
in Article 56 of the EEA Agreement.

®)

)

®)

Moreover, co-operation by one or more undertakings may
justify a reduction of a fine by the Commission. Any reduc-
tion of a fine must reflect an undertaking’s actual contribu-
tion, in terms of quality and timing, to the Commission’s
establishment of the infringement. Reductions are to be
limited to those undertakings that provide the Commission
with evidence that adds significant value to that already in
the Commission’s possession.

In addition to submitting pre-existing documents, undertak-
ings may provide the Commission with voluntary presenta-
tions of their knowledge of a cartel and their role therein
prepared specially to be submitted under this leniency
programme. These initiatives have proved to be useful for
the effective investigation and termination of cartel infrin-
gements and they should not be discouraged by discovery
orders issued in civil litigation. Potential leniency applicants
might be dissuaded from cooperating with the Commission
under this Notice if this could impair their position in civil
proceedings, as compared to companies who do not coop-
erate. Such undesirable effect would significantly harm the
public interest in ensuring effective public enforcement of
Article 81 EC in cartel cases and thus its subsequent or
parallel effective private enforcement.

The supervisory task conferred on the Commission by the
Treaty in competition matters does not only include the
duty to investigate and punish individual infringements, but
also encompasses the duty to pursue a general policy. The
protection of corporate statements in the public interest is
not a bar to their disclosure to other addressees of the
statement of objections in order to safeguard their rights of
defence in the procedure before the Commission, to the
extent that it is technically possible to combine both inter-
ests by rendering corporate statements accessible only at
the Commission premises and normally on a single occa-
sion following the formal notification of the objections.
Moreover, the Commission will process personal data in
the context of this notice in conformity with its obligations
under Regulation (EC) No 45/2001. ()

II. IMMUNITY FROM FINES

A. Requirements to qualify for immunity from fines

The Commission will grant immunity from any fine
which would otherwise have been imposed to an under-
taking disclosing its participation in an alleged cartel

() OJ L8, 12.1.2001, p. 1.
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affecting the Community if that undertaking is the first to
submit information and evidence which in the Commis-
sion’s view will enable it to:

(a) carry out a targeted inspection in connection with the
alleged cartel ('); or

(b) find an infringement of Article 81 EC in connection
with the alleged cartel.

For the Commission to be able to carry out a targeted
inspection within the meaning of point (8)(a), the under-
taking must provide the Commission with the informa-
tion and evidence listed below, to the extent that this, in
the Commission’s view, would not jeopardize the inspec-
tions:

(@) A corporate statement (%) which includes, in so far as
it is known to the applicant at the time of the submis-
sion:

— A detailed description of the alleged cartel arrange-
ment, including for instance its aims, activities and
functioning; the product or service concerned, the
geographic scope, the duration of and the esti-
mated market volumes affected by the alleged
cartel; the specific dates, locations, content of and
participants in alleged cartel contacts, and all rele-
vant explanations in connection with the pieces of
evidence provided in support of the application.

— The name and address of the legal entity submit-
ting the immunity application as well as the
names and addresses of all the other undertakings
that participate(d) in the alleged cartel;

— The names, positions, office locations and, where
necessary, home addresses of all individuals who,
to the applicant’s knowledge, are or have been
involved in the alleged cartel, including those indi-
viduals which have been involved on the appli-
cant’s behalf;

— Information on which other competition authori-
ties, inside or outside the EU, have been
approached or are intended to be approached in
relation to the alleged cartel; and

(b) Other evidence relating to the alleged cartel in posses-
sion of the applicant or available to it at the time of
the submission, including in particular any evidence
contemporaneous to the infringement.

(") The assessment of the threshold will have to be carried out ex ante,

i.e. without taking into account whether a given inspection has or
has not been successful or whether or not an inspection has or has
not been carried out. The assessment will be made exclusively on
the basis of the type and the quality of the information submitted
by the applicant.

Corporate statements may take the form of written documents
signed by or on behalf of the undertaking or be made orally.

(10) Immunity pursuant to point (8)(a) will not be granted if,
at the time of the submission, the Commission had
already sufficient evidence to adopt a decision to carry
out an inspection in connection with the alleged cartel or
had already carried out such an inspection.

(11) Immunity pursuant to point (8)(b) will only be granted on
the cumulative conditions that the Commission did not
have, at the time of the submission, sufficient evidence to
find an infringement of Article 81 EC in connection with
the alleged cartel and that no undertaking had been
granted conditional immunity from fines under point
(8)(a) in connection with the alleged cartel. In order to
qualify, an undertaking must be the first to provide
contemporaneous, incriminating evidence of the alleged
cartel as well as a corporate statement containing the kind
of information specified in point (9)(a), which would
enable the Commission to find an infringement of Article
81 EC,.

(12) In addition to the conditions set out in points (8)(a), (9)
and (10) or in points (8)(b) and 11, all the following
conditions must be met in any case to qualify for any
immunity from a fine:

(a) The undertaking cooperates genuinely (), fully, on a
continuous basis and expeditiously from the time it
submits its application throughout the Commission’s
administrative procedure. This includes:

— providing the Commission promptly with all rele-
vant information and evidence relating to the
alleged cartel that comes into its possession or is
available to it;

— remaining at the Commission’s disposal to answer
promptly to any request that may contribute to
the establishment of the facts;

— making current (and, if possible, former)
employees and directors available for interviews
with the Commission;

— not destroying, falsifying or concealing relevant
information or evidence relating to the alleged
cartel; and

— not disclosing the fact or any of the content of its
application before the Commission has issued a
statement of objections in the case, unless other-
wise agreed;

() This requires in particular that the applicant provides accurate, not

misleading, and complete information. Cfr judgement of the Euro-
pean Court of Justice of 29 June 2006 in case C-301/04 P, Commis-
sion v SGL Carbon AG a.o., at paragraphs 68-70, and judgement of
the European Court of Justice of 28 June 2005 in cases C-189/02 P,
€-202/02 P, C-205/02 P, C-208/02 P and C-213/02 P, Dansk
Rerindustri A[S a.o. v. Commission, at paragraphs 395-399.
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(13)

(14)

(16)

(b) The undertaking ended its involvement in the alleged
cartel immediately following its application, except for
what would, in the Commission’s view, be reasonably
necessary to preserve the integrity of the inspections;

(c) When contemplating making its application to the
Commission, the wundertaking must not have
destroyed, falsified or concealed evidence of the
alleged cartel nor disclosed the fact or any of the
content of its contemplated application, except to
other competition authorities.

An undertaking which took steps to coerce other under-
takings to join the cartel or to remain in it is not eligible
for immunity from fines. It may still qualify for a reduc-
tion of fines if it fulfils the relevant requirements and
meets all the conditions therefor.

B. Procedure

An undertaking wishing to apply for immunity from fines
should contact the Commission’s Directorate General for
Competition. The undertaking may either initially apply
for a marker or immediately proceed to make a formal
application to the Commission for immunity from fines
in order to meet the conditions in points (8)(a) or (8)(b),
as appropriate. The Commission may disregard any appli-
cation for immunity from fines on the ground that it has
been submitted after the statement of objections has been
issued.

The Commission services may grant a marker protecting
an immunity applicant’s place in the queue for a period to
be specified on a case-by-case basis in order to allow for
the gathering of the necessary information and evidence.
To be eligible to secure a marker, the applicant must
provide the Commission with information concerning its
name and address, the parties to the alleged cartel, the
affected product(s) and territory(-ies), the estimated dura-
tion of the alleged cartel and the nature of the alleged
cartel conduct. The applicant should also inform the
Commission on other past or possible future leniency
applications to other authorities in relation to the alleged
cartel and justify its request for a marker. Where a marker
is granted, the Commission services determine the period
within which the applicant has to perfect the marker by
submitting the information and evidence required to meet
the relevant threshold for immunity. Undertakings which
have been granted a marker cannot perfect it by making a
formal application in hypothetical terms. If the applicant
perfects the marker within the period set by the Commis-
sion services, the information and evidence provided will
be deemed to have been submitted on the date when the
marker was granted.

An undertaking making a formal immunity application to
the Commission must:

(17)

(18)

(19)

(a) provide the Commission with all information and
evidence relating to the alleged cartel available to it, as
specified in points (8) and (9), including corporate
statements; or

(b) initially present this information and evidence in
hypothetical terms, in which case the undertaking
must present a detailed descriptive list of the evidence
it proposes to disclose at a later agreed date. This list
should accurately reflect the nature and content of the
evidence, whilst safeguarding the hypothetical nature
of its disclosure. Copies of documents, from which
sensitive parts have been removed, may be used to
illustrate the nature and content of the evidence. The
name of the applying undertaking and of other under-
takings involved in the alleged cartel need not be
disclosed until the evidence described in its application
is submitted. However, the product or service
concerned by the alleged cartel, the geographic scope
of the alleged cartel and the estimated duration must
be clearly identified.

If requested, the Directorate General for Competition will
provide an acknowledgement of receipt of the underta-
king’s application for immunity from fines, confirming
the date and, where appropriate, time of the application.

Once the Commission has received the information and
evidence submitted by the undertaking under point (16)(a)
and has verified that it meets the conditions set out in
points (8)(a) or (8)(b), as appropriate, it will grant the
undertaking conditional immunity from fines in writing.

If the undertaking has presented information and evidence
in hypothetical terms, the Commission will verify that the
nature and content of the evidence described in the
detailed list referred to in point (16)(b) will meet the
conditions set out in points (8)(a) or (8)(b), as appropriate,
and inform the undertaking accordingly. Following the
disclosure of the evidence no later than on the date
agreed and having verified that it corresponds to the
description made in the list, the Commission will grant
the undertaking conditional immunity from fines in
writing.

If it becomes apparent that immunity is not available or
that the undertaking failed to meet the conditions set out
in points (8)(a) or (8)(b), as appropriate, the Commission
will inform the undertaking in writing. In such case, the
undertaking may withdraw the evidence disclosed for the
purposes of its immunity application or request the
Commission to consider it under section III of this notice.
This does not prevent the Commission from using its
normal powers of investigation in order to obtain the
information.



C 298/20

Official Journal of the European Union

8.12.2006

(21)

(22)

(23)

(25)

(26)

The Commission will not consider other applications for
immunity from fines before it has taken a position on an
existing application in relation to the same alleged infrin-
gement, irrespective of whether the immunity application
is presented formally or by requesting a marker.

If at the end of the administrative procedure, the under-
taking has met the conditions set out in point (12), the
Commission will grant it immunity from fines in the rele-
vant decision. If at the end of the administrative proce-
dure, the undertaking has not met the conditions set out
in point (12), the undertaking will not benefit from any
favorable treatment under this Notice. If the Commission,
after having granted conditional immunity ultimately
finds that the immunity applicant has acted as a coercer,
it will withhold immunity.

III. REDUCTION OF A FINE

A. Requirements to qualify for reduction of a fine

Undertakings disclosing their participation in an alleged
cartel affecting the Community that do not meet the
conditions under section II above may be eligible to
benefit from a reduction of any fine that would otherwise
have been imposed.

In order to qualify, an undertaking must provide the
Commission with evidence of the alleged infringement
which represents significant added value with respect to
the evidence already in the Commission’s possession and
must meet the cumulative conditions set out in points
(12)(a) to (12)(c) above.

The concept of ‘added value’ refers to the extent to which
the evidence provided strengthens, by its very nature and|
or its level of detail, the Commission’s ability to prove the
alleged cartel. In this assessment, the Commission will
generally consider written evidence originating from the
period of time to which the facts pertain to have a greater
value than evidence subsequently established. Incrimi-
nating evidence directly relevant to the facts in question
will generally be considered to have a greater value than
that with only indirect relevance. Similarly, the degree of
corroboration from other sources required for the
evidence submitted to be relied upon against other under-
takings involved in the case will have an impact on the
value of that evidence, so that compelling evidence will be
attributed a greater value than evidence such as statements
which require corroboration if contested.

The Commission will determine in any final decision
adopted at the end of the administrative procedure the
level of reduction an undertaking will benefit from, rela-
tive to the fine which would otherwise be imposed. For

the:

— first undertaking to provide significant added value: a
reduction of 30-50 %,

(27)

(29)

— second undertaking to provide significant added value:
a reduction of 20-30 %,

— subsequent undertakings that provide
added value: a reduction of up to 20 %.

significant

In order to determine the level of reduction within each
of these bands, the Commission will take into account the
time at which the evidence fulfilling the condition in
point (24) was submitted and the extent to which it repre-
sents added value.

If the applicant for a reduction of a fine is the first to
submit compelling evidence in the sense of point (25)
which the Commission uses to establish additional facts
increasing the gravity or the duration of the infringement,
the Commission will not take such additional facts into
account when setting any fine to be imposed on the
undertaking which provided this evidence.

B. Procedure

An undertaking wishing to benefit from a reduction of a
fine must make a formal application to the Commission
and it must present it with sufficient evidence of the
alleged cartel to qualify for a reduction of a fine in accord-
ance with point (24) of this Notice. Any voluntary
submission of evidence to the Commission which the
undertaking that submits it wishes to be considered for
the beneficial treatment of section III of this Notice must
be clearly identified at the time of its submission as being
part of a formal application for a reduction of a fine.

If requested, the Directorate General for Competition will
provide an acknowledgement of receipt of the underta-
king’s application for a reduction of a fine and of any
subsequent submissions of evidence, confirming the date
and, where appropriate, time of each submission. The
Commission will not take any position on an application
for a reduction of a fine before it has taken a position on
any existing applications for conditional immunity from
fines in relation to the same alleged cartel.

If the Commission comes to the preliminary conclusion
that the evidence submitted by the undertaking constitutes
significant added value within the meaning of points (24)
and (25), and that the undertaking has met the conditions
of points (12) and (27), it will inform the undertaking in
writing, no later than the date on which a statement of
objections is notified, of its intention to apply a reduction
of a fine within a specified band as provided in point (26).
The Commission will also, within the same time frame,
inform the undertaking in writing if it comes to the preli-
minary conclusion that the undertaking does not qualify
for a reduction of a fine. The Commission may disregard
any application for a reduction of fines on the grounds
that it has been submitted after the statement of objec-
tions has been issued.
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(30) The Commission will evaluate the final position of each (33) Access to corporate statements is only granted to the

undertaking which filed an application for a reduction of
a fine at the end of the administrative procedure in any
decision adopted. The Commission will determine in any
such final decision:

(a) whether the evidence provided by an undertaking
represented significant added value with respect to the
evidence in the Commission’s possession at that same
time;

(b) whether the conditions set out in points (12)(a) to
(12)(c) above have been met;

(c) the exact level of reduction an undertaking will
benefit from within the bands specified in point (26).

If the Commission finds that the undertaking has not met
the conditions set out in point (12), the undertaking will
not benefit from any favourable treatment under this
Notice.

IV. CORPORATE STATEMENTS MADE TO QUALIFY UNDER

(31)

(32)

THIS NOTICE

A corporate statement is a voluntary presentation by or
on behalf of an undertaking to the Commission of the
undertaking’s knowledge of a cartel and its role therein
prepared specially to be submitted under this Notice. Any
statement made vis-a-vis the Commission in relation to
this notice, forms part of the Commission’s file and can
thus be used in evidence.

Upon the applicant’s request, the Commission may accept
that corporate statements be provided orally unless the
applicant has already disclosed the content of the corpo-
rate statement to third parties. Oral corporate statements
will be recorded and transcribed at the Commission’s
premises. In accordance with Article 19 of Council Regu-
lation (EC) No 1/2003 (") and Articles 3 and 17 of
Commission Regulation (EC) No 773/2004 (3, undertak-
ings making oral corporate statements will be granted the
opportunity to check the technical accuracy of the
recording, which will be available at the Commission’s
premises and to correct the substance of their oral state-
ments within a given time limit. Undertakings may waive
these rights within the said time-limit, in which case the
recording will from that moment on be deemed to have
been approved. Following the explicit or implicit approval
of the oral statement or the submission of any corrections
to it, the undertaking shall listen to the recordings at the
Commission’s premises and check the accuracy of the
transcript within a given time limit. Non-compliance with
the last requirement may lead to the loss of any beneficial
treatment under this Notice.

() OJ L1, 4.1.2003, p. 1.
() OJ L 123, 27.4.2004, p. 18.

(34)

(35)

addressees of a statement of objections, provided that they
commit, — together with the legal counsels getting access
on their behalf -, not to make any copy by mechanical or
electronic means of any information in the corporate
statement to which access is being granted and to ensure
that the information to be obtained from the corporate
statement will solely be used for the purposes mentioned
below. Other parties such as complainants will not be
granted access to corporate statements. The Commission
considers that this specific protection of a corporate state-
ment is not justified as from the moment when the appli-
cant discloses to third parties the content thereof.

In accordance with the Commission Notice on rules for
access to the Commission file (), access to the file is only
granted to the addressees of a statement of objections on
the condition that the information thereby obtained may
only be used for the purposes of judicial or administrative
proceedings for the application of the Community compe-
tition rules at issue in the related administrative proceed-
ings. The use of such information for a different purpose
during the proceeding may be regarded as lack of coop-
eration within the meaning of points (12) and (27) of this
Notice. Moreover, if any such use is made after the
Commission has already adopted a prohibition decision in
the proceeding, the Commission may, in any legal
proceedings before the Community Courts, ask the Court
to increase the fine in respect of the responsible under-
taking. Should the information be used for a different
purpose, at any point in time, with the involvement of an
outside counsel, the Commission may report the incident
to the bar of that counsel, with a view to disciplinary
action.

Corporate statements made under the present Notice will
only be transmitted to the competition authorities of the
Member States pursuant to Article 12 of Regulation
No 1/2003, provided that the conditions set out in the
Network Notice (¥) are met and provided that the level of
protection against disclosure awarded by the receiving
competition authority is equivalent to the one conferred
by the Commission.

V. GENERAL CONSIDERATIONS

The Commission will not take a position on whether or
not to grant conditional immunity, or otherwise on
whether or not to reward any application, if it becomes
apparent that the application concerns infringements
covered by the five years limitation period for the imposi-
tion of penalties stipulated in Article 25(1)(b) of Regu-
lation 1/2003, as such applications would be devoid of
purpose.

() OJ C 325, 22.12.2005, p. 7.

(*) Commission Notice on cooperation within the Network of Competi-
tion Authorities, O] C 101, 27.4.2004, p. 43.
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(37)

(38)

(39)

From the date of its publication in the Official Journal,
this notice replaces the 2002 Commission notice on
immunity from fines and reduction of fines in cartel cases
for all cases in which no undertaking has contacted the
Commission in order to take advantage of the favourable
treatment set out in that notice. However, points (31) to
(35) of the current notice will be applied from the
moment of its publication to all pending and new applica-
tions for immunity from fines or reduction of fines.

The Commission is aware that this notice will create legit-
imate expectations on which undertakings may rely when
disclosing the existence of a cartel to the Commission.

In line with the Commission’s practice, the fact that an
undertaking cooperated with the Commission during its

administrative procedure will be indicated in any decision,
so as to explain the reason for the immunity or reduction
of the fine. The fact that immunity or reduction in respect
of fines is granted cannot protect an undertaking from the
civil law consequences of its participation in an infringe-
ment of Article 81 EC.

The Commission considers that normally public disclosure
of documents and written or recorded statements received
in the context of this notice would undermine certain
public or private interests, for example the protection of
the purpose of inspections and investigations, within the
meaning of Article 4 of Regulation (EC) No
1049/2001 (), even after the decision has been taken.

(") OJ L 145, 31.5.2001, p. 43.



IP/06/1705

Brussels, 7" December 2006

Competition: Commission adopts revised Leniency
Notice to reward companies that report cartels

The European Commission has taken another important step to uncover and
put an end to hard-core cartels by adopting a revised Notice on Immunity
from Fines and Reduction of Fines in Cartel Cases (the “Leniency Notice”).
The revised Leniency Notice clarifies the information an applicant needs to
provide to the Commission to benefit from immunity, and introduces a so-
called marker system for immunity applicants. It also clarifies the conditions
for immunity and reduction of fines and introduces a procedure to protect
corporate statements made by companies under the Leniency Notice from
being made available to claimants in civil damage proceedings. The revision
takes account of public consultations in February and October 2006.

Competition Commissioner Neelie Kroes said “Secret cartels undermine healthy
economic activity. To root out cartels we need heavy sanctions to deter cartels and
an efficient leniency policy providing incentives to report them. These changes will
further strengthen the effectiveness of the Commission’s leniency programme in the
detection of cartels and offer clearer guidance for business."

Leniency allows the Commission to offer full immunity or a reduction in the fines that
would otherwise have been imposed on a cartel member in exchange for disclosure
of information on the cartel and cooperation with the investigation.

Main aspects of the revision

Improvements have been made in several areas of the Leniency Notice to provide
more guidance to applicants and to increase the transparency of the procedure.
These improvements reflect more than four years of experience in applying the 2002
Leniency Notice (see 1P/02/247 and MEMO/02/23) and are also fully in line with the
European Competition Network's Model Leniency Programme (see 1P/06/1288 and
MEMO/06/356).

The immunity thresholds have been clarified to:

- set out explicitly and clearly what type of information and evidence the
applicants should submit to qualify for immunity

- link the threshold for immunity to information needed by the Commission to
carry out a “targeted” inspection in connection with the alleged cartel, which will
allow for the inspections to be better focused

- clarify that applicants are not required to produce in their initial application for
immunity information and evidence, the collection of which would jeopardise a
Commission inspection, and which can be provided under the continuous
cooperation obligation

- state explicitly that the applicants need to disclose their participation in the
cartel.



Concerning the threshold for reduction of fines the Notice makes it clear that
evidence that requires little or no corroboration will have greater value. Such
evidence will also be rewarded outside the normal bands for reduction of fines, when
it is used to establish any additional facts increasing the gravity or duration of the
infringement.

The conditions for immunity and reduction of fines have been made more
explicit by:

introducing flexibility as to the point in time when applicants should terminate

their participation in the alleged cartel activities

- clarifying that genuine cooperation requires in particular that the applicant
provides accurate, and complete information that is not misleading

- extending the obligation not to destroy, falsify or conceal information to cover
also the period when the applicant was contemplating making an application

- stating explicitly that the obligation on continuous cooperation concerns also

applications for a reduction of fines.

Another innovation in the revision is the introduction of a discretionary marker
system. Where justified, an application can be accepted on the basis of only limited
information. The applicant is then granted time to perfect the information and
evidence to qualify for immunity.

In order to ensure that applicants that cooperate with the Commission investigation
are not impaired in their position in civil proceedings, as compared to companies
who do not cooperate, the Commission has developed a procedure to protect
corporate statements given under the Leniency Notice from discovery in civil
damage procedures. This is essential to maintain effectiveness of the Leniency
Notice.

For more information on changes to the Leniency Notice, see MEMO/06/469 and
MEMO/06/470.

Entry into force

The revised Leniency Notice will come into force on 8" December 2006, when it is
published in the EU Official Journal. From that date it will be applicable to companies
which file for leniency in a cartel case, as long as no other company is already co-
operating with the Commission under the Leniency Notice in the same cartel. The
procedure to protect corporate statements will be applied from the moment of
publication of the Notice to all pending and new applications for leniency.

The revised notice is available on the Commission's competition web-site:
http://ec.europa.eu/comm/competition/cartels/legislation/leniency legislation.html

Comments on the public consultation are available at:
http://ec.europa.eu/comm/competition/cartels/legislation/leniency consultation.html

For general information on the Commission’s action against cartels, see
MEMO/06/451.



MEMO/06/469

Brussels, 7th December 2006

Competition: revised Leniency Notice — frequently

asked questions
(see also IP/06/1705)

The European Commission has taken another important step to uncover and
put an end to hard-core cartels by adopting a revised Notice on Immunity
from Fines and Reduction of Fines in Cartel Cases (the “Leniency Notice”,
see IP/06/1705). The revision takes account of public consultations in
February and October 2006.

I. Threshold for immunity

Has the threshold been changed?

There is now more clarity. Experience shows that there was a need for further
guidance for potential applicants on the threshold that applies in situations where the
Commission does not yet have enough information to carry out an inspection (point
8(a) threshold of the Notice). To avoid uncertainties as to what type of information
and evidence is required to meet this threshold for immunity, the Notice gives a list
which helps applicants to anticipate what is required. In addition, the Commission will
continue the current practice of discussing with an applicant the collection and
submission of information and evidence. Any supplementary submissions by an
applicant can be taken into account as a part of its application, until such time as the
Commission receives another application for immunity in the same case or, if the
applicant has been granted a marker (a new concept in the revised Notice, see point
on Marker system below for details), until the marker period expires.

Why has the concept of a "targeted inspection” been added to the
threshold? What is meant by a "targeted inspection"?

The Notice specifies that the applicants should provide sufficient evidence to enable
the Commission to carry out the inspection in a "targeted" manner. An immunity
applicant by definition has been a party to an alleged cartel that is subject to the
application. It should therefore be in a position to provide to the Commission such
"insider" information on the cartel that would allow he Commission to better target its
inspection with more precise information as to, for instance, what to look for and
where in terms of evidence. The information and evidence listed in point 9 of the
Notice aims at meeting this need.

The Notice also specifies that the assessment of the "targeted inspection” threshold
will have to be carried out ex ante, i.e. without taking into account whether a given
inspection has been successful or whether an inspection has been carried out. The
assessment will be made exclusively on the basis of the type and quality of the
information submitted by the applicant.



Will the information and evidence listed in point 9 be enough to qualify for
immunity under point 8(a)?

The purpose of the Notice is that by providing the information and evidence listed in
point 9, the applicant can qualify for point 8(a) immunity. In line with the spirit of
cooperation expected from the applicant, the latter should not, however, limit itself
strictly to providing only the things specified in point 9, if it has at the time of the
application more information or evidence available.

How exhaustive must the applicant be in providing information and
evidence to qualify for conditional immunity? What is meant by "to the
extent that this would not, in the Commission's view, jeopardise the
inspections"?

To qualify for point 8(a) immunity, an applicant needs to provide the information and
evidence listed in point 9. However, as specified in the Notice, the purpose is that an
applicant should not take any measure in preparing its application "that would
jeopardise the inspections”. If an applicant learns that its internal inquiries, carried
out for the purposes of completing or supplementing an application, raise a real
concern of alerting other cartel members prior to an inspection, it should
communicate its concerns to the Commission. It should also be pointed out that
under the continuous cooperation obligation of point 12, the applicant should during
the whole administrative proceedings provide the Commission promptly with all
relevant information and evidence relating to the alleged cartel that comes into its
possession or is available to it. Therefore, if the applicant comes across or can
obtain information or evidence listed in point 9 after its initial submission, it should
provide those for the Commission. This also means that if the applicant has not
completed its internal inquiries due to risk of leaks prior to a conditional immunity
decision and/or a Commission inspection, the applicant should complete such
inquiries directly thereafter, unless the Commission otherwise requires.

Why does the applicant need to provide home addresses of individuals?
How is this requirement reconciled with privacy laws?

The Commission has been given the power (under the Council Regulation (EC) N°
1/2003 on how the Commission should apply the EC Treaty’s anti-trust rules — see
IP/04/511) to carry out inspections of other premises, including the homes of
directors, managers or other members of staff, of the companies concerned. This
power can be exercised if a reasonable suspicion exists that relevant books or other
records related to the business and to the subject-matter of the inspection, which
may be relevant to prove a serious violation of Article 81 of the EC Treaty, are being
kept in such other premises. The Notice also specifies that home addresses need to
be provided only "where necessary" and in so far as known to the applicant. The
Commission will process personal data in the context of the Leniency Notice in
conformity with its obligations under Regulation (EC) No 45/2001 on the protection of
individuals with regard to the processing of personal data by the Community
institutions and bodies.



Why do applicants need to provide both "contemporaneous,
incriminating" evidence and a corporate statement to meet the 8(b)
threshold for immunity? What is meant by "contemporaneous,
incriminating evidence"?I

f the Commission has carried out an inspection concerning an alleged cartel or has
already sufficient evidence in its possession to carry out an inspection, immunity
under point 8(a) is no longer available. However, in such a situation an applicant can
still qualify for immunity under point 8(b) of the Notice. To meet the point 8(b)
threshold for immunity an applicant needs to submit information and evidence which
will enable the Commission to find evidence of a violation of Article 81 of the EC
Treaty in connection with the alleged cartel. This threshold corresponds to the one
required under Article 7 of Regulation 1/2003 for the Commission to be able to adopt
an infringement decision. It is higher than the threshold for immunity in a situation
where the Commission does not yet have any knowledge of the alleged cartel. In
order to find an infringement against the suspected cartel participants, and not only
the applicant that self-reports on the cartel, the applicant needs to submit
incriminating evidence that originates from the time of the infringement. Experience
shows that corporate statements are needed in addition to the evidence to explain
the pieces of evidence and to give insight to the alleged cartel that only an ex-cartel
member can provide. For example, in the Raw Tobacco ltaly case (see 1P/05/1315),
the Commission granted conditional immunity under point 8(b), to reward the
applicant for providing the Commission with decisive incriminating evidence for the
establishment of objections which the Commission included in the Statement of
Objections and in the final Decision.

Threshold for reduction of fines

Has the threshold been changed?

The threshold for reduction of fines remains the same: in order to qualify, an
applicant for a reduction of fines needs to provide evidence which represents
significant added value as compared to the evidence already in the file. For the sake
of clarity and in the light of the latest case-law of the EC Courts dealing with the
relative value of evidence, the revised Notice expressly recalls that evidence that
requires little or no corroboration provides greater value for proving the case than
evidence which requires corroboration if it is contested. This is one amongst a
number of (non-exhaustive) criteria explicitly mentioned in the Notice.

What is meant by "compelling evidence" and what does this seek to add
to the criteria of significant added value?

"Compelling evidence" means conclusive, stand-alone evidence as compared with,
for instance, a corporate statement uncorroborated by other pieces of evidence
which would not be used as evidence against other parties to the cartel if they all
contradicted it in similar statements. This does not mean that corporate statements
can never provide significant added value, but it signals that they are more likely to
provide it in when they corroborate other statements or pieces of evidence.



Why does receiving an extra reduction outside the normal bands for
reduction of fines require that the evidence provided is compelling?

Compelling evidence is the level of evidence enabling the Commission to prove
additional facts liable to extend the gravity or the duration of the infringement.
Therefore, a company providing this level of evidence should be sure that the effects
of such an extension directly linked to its contribution will not increase its own fine. A
company should have an incentive to provide all conclusive evidence as early as
possible in the procedure in order to benefit from any extra reduction before others
do.

When is an applicant for reduction of fines informed whether it meets the
threshold set in the Notice?

The applicant will be informed on the preliminary conclusion that it meets the
threshold as soon as the Commission has ascertained that the evidence submitted
constitutes significant added value. This information will be communicated to the
applicant no later than the date on which a statement of objections is notified.

Conditions for immunity and reduction of fines

What is meant by genuine cooperation and why has this requirement been
added to the conditions?

Cooperation is an essential feature of the leniency programme that rewards those
who assist the Commission in its investigation. Cooperation by an applicant has to
be sincere and to make this clear, the Notice specifies that the applicant needs to
cooperate "genuinely, fully, on a continuous basis and expeditiously from the time it
submits its application". Genuine cooperation, as referred to in the case-law of the
EC Courts, requires in particular that the applicant provides accurate and complete
information that is not misleading. This addition to the Leniency Notice is therefore
fully in line with judgements of the EC Courts.

How can the company meet this requirement if its personnel refuse to
answer questions from Commission's investigators through fear of
criminal sanctions by EU Member States?

It is already the established practice of the Commission under the 2002 Leniency
Notice to interview directors and employees of the applicants. Natural persons
interviewed can be subject to different types of sanctions in different EU Member
States. There are therefore safeguards in place regarding transfer of information to
Member States that apply criminal sanctions. Regulation 1/2003 EC ensures that
information exchanged in the network of EU Member States' competition authorities
can only be used by the receiving authority if it has been collected in a way which
respects the same level of protection of the rights of defence of natural persons as in
the receiving authority. Moreover, exchanged information can only be used by the
receiving authority to impose custodial sanctions if the law of the transmitting
authority foresees such sanctions for antitrust infringements, which is not the case
for the Commission Moreover, making directors and employees available for
interviews does not imply that they have to provide self-incriminating information.



Does the obligation not to disclose the fact or content of the application
take into account other legal obligations of the applicant which may oblige
it to make such a disclosure?

Leniency applicants may have legal obligations to acknowledge in public their
cooperation under the Leniency Notice (e.g. listed companies). This is why the
revised Leniency Notice provides that the restriction on disclosure to third parties
applies "unless otherwise agreed" with the Commission. This point of the Notice also
covers the practice of the Commission to discuss with the applicants the question of
how to address discovery requests in third country jurisdictions, while protecting the
EU leniency programme. Naturally, the applicants are free to approach other
competition authorities, in which case the Commission may ask for a waiver to
discuss the application and exchange information with such authorities.

Would any acts of destruction, falsification or concealment of evidence
lead to a loss of leniency? How far back can this condition extend before
actual filing of an application?

The Leniency Notice makes it clear that this obligation applies only from the moment
when the applicant is "contemplating making its application”, i.e. when the applicant
is deciding on and preparing its application. This reference to the timing, as well as
the reference to "the undertaking" and not to any employee, also makes it clear that
the Commission wants to catch deliberate actions of destruction, falsification and
concealment of evidence.

What happens if an immunity or reduction of fines applicant does not meet
some of the conditions? Can they still get some reduction of fines?

The Leniency Notice makes clear that failure to comply with the conditions will
disqualify the applicant from the leniency programme. This question has already
been addressed in the Commission decision in the Raw Tobacco Italy case (see
above) . That case showed that in such situations the Commission follows the
normal enforcement procedure set out in Regulation No 1/2003, notably with a
hearing and respecting full rights of defence of the party concerned. The same Raw
Tobacco ltaly case also demonstrated that, in exceptional circumstances, particularly
when the company has contributed substantially to the Commission's investigation,
the Commission can take the cooperation into account by granting a reduction of
fines under the Fines Guidelines (recently revised — see IP/06/857 and
MEMO/06/256) as cooperation outside leniency

The marker system

How will the marker system be operated in practice?

The Leniency Notice makes a marker available for immunity applicants at the
discretion of the Commission. It is in the public interest to maintain the race between
companies to provide the information and evidence required to meet the conditions
for immunity and thereby to facilitate the detection and termination of infringements,
and not in the race to simply get a place in the queue. Nevertheless, there can be
various circumstances that would justify the granting of a marker. Therefore, the
decision to grant a marker will need to be made on a case by case basis, taking into
account the specificities of each situation and the justifications that the applicant
presents for its request to get a marker.

The marker is one of the key new features in the revision of the Leniency Notice and
therefore the practical modalities of this system need to be developed following
discussions with applicants and according to experience. When the Commission is
dealing with a case where applications for leniency have been made in several



different jurisdictions, it may need to coordinate the marker system with the other
jurisdictions, as it would coordinate also first investigation actions.

How long a time period can an applicant expect to have to perfect the
marker?

The time period to be granted to perfect a marker (i.e. to complement the initial
information to bring it up to the standard required to qualify for immunity) will need to
be decided based on the circumstances of each case. But it is clear that the time
period will necessarily be short so as not to disadvantage other potential applicants
and to ensure that an investigation in the case can be launched swiftly. The longer
the time period is, the higher the risk of leaks on the application become, which may
ultimately jeopardise a Commission investigation into the case.

What information must an applicant provide to get a marker?

When applying for a marker, the applicant is only asked to provide the following
information: the applicant's name and address, the parties to the alleged cartel, the
affected products and territories, the estimated duration of the cartel and the nature
of the cartel conduct. This information is necessary to ensure that this is a serious
application and that there are no prior applications relating to the same alleged
infringement. This information would also allow the Commission to see whether the
case concerns one or more Member States. This list of information is the same as in
the ECN Model Leniency Programme (see IP/06/1288 and MEMO/06/356).

Why would the Commission grant a marker only for immunity applicants
and not for reduction of fines applicants?

It is necessary for the effectiveness of the leniency programme to maintain the race
between the applicants for reduction of fines. Practical experience shows that
following the Commission inspections, there may be several such applications in a
short interval. It would also be in practice difficult for the Commission to effectively
process and assess several simultaneous markers.

What is the difference between a hypothetical application for immunity
and a marker request? Why can a marker not be combined with a
hypothetical application?

A marker and a hypothetical application cannot be combined due to their different
purposes and features. The hypothetical application is available to allow companies
to ascertain whether the evidence in their possession would meet the immunity
threshold before disclosing their identity or the infringement. In a hypothetical
application, the company is supposed to actually show the evidence liable to meet
the relevant immunity threshold, although it can be done by means of edited copies
with the data that could identify the company and the cartel at that stage deleted.

In contrast, a marker is granted to protect the place in the queue of an applicant
which has not yet gathered the evidence necessary to formalise an immunity
application. In order to protect the place in the queue without obtaining the relevant
evidence in exchange, the Commission must be in a position to ascertain whether it
already has a previous immunity application for the same cartel and ensure that the
company is seriously engaged to provide the evidence. Therefore, in order to obtain
a marker, a company is expected to provide certain data listed in the Notice, which
include the identity of the applicant and some details on the cartel, but not the rest of
the evidence required to meet the immunity threshold. This can be submitted later
within a specified timeframe.



The specific procedure to protect corporate statements

When does the specific procedure established for corporate statements

apply?
The procedure to protect corporate statements applies to voluntary corporate
statements supplied in the framework of the Leniency Notice, with a view to applying
for immunity or for a reduction of fines. Those corporate statements (and the
protection provided to them) will be covered by the relevant provisions in the Notice
irrespective of whether the applicant finally obtains immunity from or reduction of
fines. However, to avoid any misuses of this new system, if the applicant itself
discloses the content of its statement to third parties in other jurisdictions, while at
the same time asking the Commission to protect its statement, there is no
justification for any protection of the statement

How does the production of oral statements and transcripts work?

Oral corporate statements will be recorded and verbatim written transcripts will be
made of each statement. The recording and transcribing of the statements will take
place at the Commission’s premises. Applicants making oral statements will not
retain or receive from the Commission any copies of these statements, but as soon
as the oral statement has been given, it will become a Commission document.

Why does the accuracy of the written transcript produced at the
Commission of an oral corporate statement need to be checked?

Oral corporate statements are considered as evidence on alleged cartels and both
the tape and the transcript form part of the Commission file. In order to guarantee the
value as evidence provided by a transcript, the applicant making the statement will
need to check, at the Commission premises, the accuracy of the written transcript as
compared to the recording.

Entry into force

If one or more companies have already applied for leniency under the 2002
Leniency Notice, which Notice applies for new applications for leniency
made in the same case? Will the amended Leniency Notice apply for
pending cartel cases too?

According to point 37 of the Notice, it will replace the 2002 Leniency Notice as from
the date of its publication in the Official Journal, i.e. 8th December 20086, for all cases
(including pending ones) in which no undertaking has contacted the Commission in
order to take advantage of the favourable treatment set out in that Notice. In order to
guarantee that all parties to a same procedure are subject to the same set of rules, it
is reasonable that one and the same Leniency Notice will apply to all applications
made in one single case. However, according to the same provision, the section of
the 2006 Notice that reflects the current Commission practice regarding corporate
statements will be applied from the moment of its publication to all pending and new
applications for immunity from fines or reduction of fines.



MEMO/06/470

Brussels, 7" December 2006

Competition: Commission Leniency Notice -

frequently asked questions
(see also IP/06/1705)

How many applications for immunity and for reduction of fines has the
Commission received under the 2002 Leniency Notice?

In the period from 14 February 2002 until the end of 2005, the Commission received
167 applications under the 2002 Leniency Notice (see 1P/02/247 and MEMO/02/23).
Of these applications, 87 were requests for immunity and 80 were requests for
reduction in fines.

Where several immunity applications have been received for the same alleged
infringement, the first application is counted as an immunity application and the
subsequent ones as applications for a reduction of fines unless the first application
for immunity is rejected. In the latter situation the second application will be
considered as an immunity application. In practice immunity applications are
normally made for immunity from fines, or in the alternative, reduction of fines.
Where immunity is no longer available, such applications are treated — and for
statistics recorded — as applications for a reduction of fines.

What is the number of applications granted, withdrawn and not followed?

In the period from 14 February 2002 until the end of 2005, the Commission has
granted 51 decisions for conditional immunity. Over the same period, the
Commission rejected or decided not to deal any further with 23 applications and had
under scrutiny 13 more recent applications.

From which sectors have leniency applications been made under the 2002
Leniency Notice?

The Commission has received leniency applications in a wide variety of sectors
including agriculture, steel, construction, chemicals, transport, services, paper and
forestry industry as well as graphite products and electrical appliances.

In how many cases has the Commission received a leniency application
and subsequently transferred the case to a national competition
authority?

In the period from 14 February 2002 to the end of 2005, 6 cases have been
transferred to national competition authorities.



In how many cases has a national competition authority transferred a case
to the Commission after having received a leniency application?

There are no cases where an application was only made to a national competition
authority that then transferred this case to the Commission.

In how many cases has the Commission received a leniency application
under the 2002 Leniency Notice where the applicant has made a leniency
application also to the competition authorities of the United States?

In the period from 14 February 2002 to the end of 2005, this occurred, to the
Commission knowledge, in relation to 10 different cartel investigations.

How many leniency applications resulted in a final decision unveiling and
punishing a cartel?

Since the entry into force of the current Leniency Notice on 14 February 2002 until
the present, the Commission has taken formal decisions in 6 cartel cases in which
companies co-operated with the investigations under the 2002 Leniency Notice.

All 6 cases together represent a total amount of fines of € 1,650 million.

Have conditional immunity decisions been withdrawn?

In the period from 14 February 2002 until the end of 2005, there was 1 such case.
This case concerns cartel investigation on the raw tobacco sector where conditional
immunity was granted at the beginning of the procedure under the terms of the
Leniency Notice. The prohibition decision taken on 20 October 2005 (see also press
release |P/05/1315) withholds final immunity due to a serious breach by the immunity
applicant of its co-operation obligation. Having received conditional immunity, the
applicant revealed to its main competitors that it had applied for leniency with the
Commission. This occurred before the Commission could carry out surprise
inspections, so that when these took place, most companies concerned were already
aware of the existence of the Commission investigation.

What has been the experience with the current immunity threshold in the
2002 Leniency Notice?

Until the end of 2005 the Commission had received 87 requests for immunity and
granted a conditional immunity only on 51 applications. These figures reflect the fact
that numerous immunity applications have not given the necessary insider
information and evidence on the alleged cartel to meet the immunity threshold. In
addition, there have been cases where immunity has been granted after an applicant
has supplemented its application, but the process has taken a lot of time. The reason
behind this is that the 2002 Leniency Notice does not give enough guidance to the
applicants as to what to submit in order to qualify for the immunity threshold. This
has been perceived as a major problem by the business and legal community and
has often resulted into a lot of time being spent on supplementing the applications.

Is the Commission Leniency Notice in line with other leniency
programmes?

The amendments to the Commission Leniency Notice are fully consistent with the
ECN Model Leniency Programme. For further information on the ECN Model
Leniency Programme, see MEMO/06/356.

The main features of the Commission Leniency Notice are also common to other
major leniency programmes across the world (for instance the possibility to get
immunity, reduction of fines, the possibility to grant a marker etc.).
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Commission Regulation (EC) No 773/2004
of 7 April 2004
relating to the conduct of proceedings by the Commission pursuant to Articles 81 and 82 of the
EC Treaty (Text with EEA relevance)

Commission Regulation (EC) No 773/2004

of 7 April 2004

relating to the conduct of proceedings by the Commission pursuant to Articles 81 and 82 of the EC Treaty
(Text with EEA relevance)

THE COMMISSION OF THE EUROPEAN COMMUNITIES,

Having regard to the Treaty establishing the European Community,

Having regard to the Agreement on the European Economic Area,

Having regard to Council Regulation (EC) No 1/2003 of 16 December 2002 on the implementation of the
rules on competition laid down in Articles 81 and 82 of the Treaty(1), and in particular Article 33 thereof,

After consulting the Advisory Committee on Restrictive Practices and Dominant Positions,
Whereas:

(1) Regulation (EC) No 1/2003 empowers the Commission to regulate certain aspects of proceedings for the
application of Articles 81 and 82 of the Treaty. It is necessary to lay down rules concerning the
initiation of proceedings by the Commission as well as the handling of complaints and the hearing of
the parties concerned.

(2) According to Regulation (EC) No 1/2003, national courts are under an obligation to avoid taking
decisions which could run counter to decisions envisaged by the Commission in the same case.
According to Article 11(6) of that Regulation, national competition authorities are relieved from their
competence once the Commission has initiated proceedings for the adoption of a decision under Chapter
Il of Regulation (EC) No 1/2003. In this context, it is important that courts and competition authorities
of the Member States are aware of the initiation of proceedings by the Commission. The Commission
should therefore be able to make public its decisions to initiate proceedings.

(3) Before taking oral statements from natural or legal persons who consent to be interviewed, the
Commission should inform those persons of the legal basis of the interview and its voluntary nature.
The persons interviewed should also be informed of the purpose of the interview and of any record
which may be made. In order to enhance the accuracy of the statements, the persons interviewed should
also be given an opportunity to correct the statements recorded. Where information gathered from oral
statements is exchanged pursuant to Article 12 of Regulation (EC) No 1/2003, that information should
only be used in evidence to impose sanctions on natural persons where the conditions set out in that
Article are fulfilled.

(4) Pursuant to Article 23(1)(d) of Regulation (EC) No 1/2003 fines may be imposed on undertakings and
associations of undertakings where they fail to rectify within the time limit fixed by the Commission an
incorrect, incomplete or misleading answer given by a member of their staff to questions in the course
of inspections. It is therefore necessary to provide the undertaking concerned with a record of any
explanations given and to establish a procedure enabling it to add any rectification, amendment or
supplement to the explanations given by the member of staff who is not or was not authorised to
provide explanations on behalf of the undertaking. The explanations
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given by a member of staff should remain in the Commission file as recorded during the inspection.

(5) Complaints are an essential source of information for detecting infringements of competition rules. It is
important to define clear and efficient procedures for handling complaints lodged with the Commission.

(6) In order to be admissible for the purposes of Article 7 of Regulation (EC) No 1/2003, a complaint must
contain certain specified information.

(7) In order to assist complainants in submitting the necessary facts to the Commission, a form should be
drawn up. The submission of the information listed in that form should be a condition for a complaint
to be treated as a complaint as referred to in Article 7 of Regulation (EC) No 1/2003.

(8) Natural or legal persons having chosen to lodge a complaint should be given the possibility to be
associated closely with the proceedings initiated by the Commission with a view to finding an
infringement. However, they should not have access to business secrets or other confidential information
belonging to other parties involved in the proceedings.

(9) Complainants should be granted the opportunity of expressing their views if the Commission considers
that there are insufficient grounds for acting on the complaint. Where the Commission rejects a
complaint on the grounds that a competition authority of a Member State is dealing with it or has
already done so, it should inform the complainant of the identity of that authority.

(10) In order to respect the rights of defence of undertakings, the Commission should give the parties
concerned the right to be heard before it takes a decision.

(11) Provision should also be made for the hearing of persons who have not submitted a complaint as
referred to in Article 7 of Regulation (EC) No 1/2003 and who are not parties to whom a statement of
objections has been addressed but who can nevertheless show a sufficient interest. Consumer
associations that apply to be heard should generally be regarded as having a sufficient interest, where
the proceedings concern products or services used by the end-consumer or products or services that
constitute a direct input into such products or services. Where it considers this to be useful for the
proceedings, the Commission should also be able to invite other persons to express their views in
writing and to attend the oral hearing of the parties to whom a statement of objections has been
addressed. Where appropriate, it should also be able to invite such persons to express their views at that
oral hearing.

(12) To improve the effectiveness of oral hearings, the Hearing Officer should have the power to allow the
parties concerned, complainants, other persons invited to the hearing, the Commission services and the
authorities of the Member States to ask questions during the hearing.

(13) When granting access to the file, the Commission should ensure the protection of business secrets and
other confidential information. The category of "other confidential information” includes information
other than business secrets, which may be considered as confidential, insofar as its disclosure would
significantly harm an undertaking or person. The Commission should be able to request undertakings or
associations of undertakings that submit or have submitted documents or statements to identify
confidential information.

(14) Where business secrets or other confidential information are necessary to prove an infringement, the
Commission should assess for each individual document whether the need to disclose is greater than the
harm which might result from disclosure.

(15) In the interest of legal certainty, a minimum time-limit for the various submissions provided for in this
Regulation should be laid down.
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(16) This Regulation replaces Commission Regulation (EC) No 2842/98 of 22 December 1998 on the
hearing of parties in certain proceedings under Articles 85 and 86 of the EC Treaty(2), which should
therefore be repealed.

(17) This Regulation aligns the procedural rules in the transport sector with the general rules of procedure in
all sectors. Commission Regulation (EC) No 2843/98 of 22 December 1998 on the form, content and
other details of applications and notifications provided for in Council Regulations (EEC) No 1017/68,
(EEC) No 4056/86 and (EEC) No 3975/87 applying the rules on competition to the transport sector(3)
should therefore be repealed.

(18) Regulation (EC) No 1/2003 abolishes the notification and authorisation system. Commission Regulation
(EC) No 3385/94 of 21 December 1994 on the form, content and other details of applications and
notifications provided for in Council Regulation No 17(4) should therefore be repealed,

HAS ADOPTED THIS REGULATION:
CHAPTER | SCOPE

Article 1
Subject-matter and scope

This regulation applies to proceedings conducted by the Commission for the application of Articles 81 and
82 of the Treaty.

CHAPTER 11 INITIATION OF PROCEEDINGS
Article 2
Initiation of proceedings

1. The Commission may decide to initiate proceedings with a view to adopting a decision pursuant to
Chapter 1l of Regulation (EC) No 1/2003 at any point in time, but no later than the date on which it
issues a preliminary assessment as referred to in Article 9(1) of that Regulation or a statement of
objections or the date on which a notice pursuant to Article 27(4) of that Regulation is published,
whichever is the earlier.

2. The Commission may make public the initiation of proceedings, in any appropriate way. Before doing
so, it shall inform the parties concerned.

3. The Commission may exercise its powers of investigation pursuant to Chapter V of Regulation (EC) No
1/2003 before initiating proceedings.

4. The Commission may reject a complaint pursuant to Article 7 of Regulation (EC) No 1/2003 without
initiating proceedings.

CHAPTER 11l INVESTIGATIONS BY THE COMMISSION
Article 3
Power to take statements
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1. Where the Commission interviews a person with his consent in accordance with Article 19 of
Regulation (EC) No 1/2003, it shall, at the beginning of the interview, state the legal basis and the
purpose of the interview, and recall its voluntary nature. It shall also inform the person interviewed of its
intention to make a record of the interview.

2. The interview may be conducted by any means including by telephone or electronic means.

3. The Commission may record the statements made by the persons interviewed in any form. A copy of
any recording shall be made available to the person interviewed for approval. Where necessary, the
Commission shall set a time-limit within which the person interviewed may communicate to it any
correction to be made to the statement.

Article 4
Oral questions during inspections

1. When, pursuant to Article 20(2)(e) of Regulation (EC) No 1/2003, officials or other accompanying
persons authorised by the Commission ask representatives or members of staff of an undertaking or of an
association of undertakings for explanations, the explanations given may be recorded in any form.

2. A copy of any recording made pursuant to paragraph 1 shall be made available to the undertaking or
association of undertakings concerned after the inspection.

3. In cases where a member of staff of an undertaking or of an association of undertakings who is not or
was not authorised by the undertaking or by the association of undertakings to provide explanations on
behalf of the undertaking or association of undertakings has been asked for explanations, the Commission
shall set a time-limit within which the undertaking or the association of undertakings may communicate to
the Commission any rectification, amendment or supplement to the explanations given by such member of
staff. The rectification, amendment or supplement shall be added to the explanations as recorded pursuant
to paragraph 1.

CHAPTER 1V HANDLING OF COMPLAINTS
Article 5
Admissibility of complaints

1. Natural and legal persons shall show a legitimate interest in order to be entitled to lodge a complaint
for the purposes of Article 7 of Regulation (EC) No 1/2003.

Such complaints shall contain the information required by Form C, as set out in the Annex. The
Commission may dispense with this obligation as regards part of the information, including documents,
required by Form C.

2. Three paper copies as well as, if possible, an electronic copy of the complaint shall be submitted to the
Commission. The complainant shall also submit a non-confidential version of the complaint, if
confidentiality is claimed for any part of the complaint.

3. Complaints shall be submitted in one of the official languages of the Community.
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Article 6
Participation of complainants in proceedings

1. Where the Commission issues a statement of objections relating to a matter in respect of which it has
received a complaint, it shall provide the complainant with a copy of the non-confidential version of the
statement of objections and set a time-limit within which the complainant may make known its views in
writing.

2. The Commission may, where appropriate, afford complainants the opportunity of expressing their views
at the oral hearing of the parties to which a statement of objections has been issued, if complainants so
request in their written comments.

Article 7
Rejection of complaints

1. Where the Commission considers that on the basis of the information in its possession there are
insufficient grounds for acting on a complaint, it shall inform the complainant of its reasons and set a
time-limit within which the complainant may make known its views in writing. The Commission shall not
be obliged to take into account any further written submission received after the expiry of that time-limit.

2. If the complainant makes known its views within the time-limit set by the Commission and the written
submissions made by the complainant do not lead to a different assessment of the complaint, the
Commission shall reject the complaint by decision.

3. If the complainant fails to make known its views within the time-limit set by the Commission, the
complaint shall be deemed to have been withdrawn.

Article 8
Access to information

1. Where the Commission has informed the complainant of its intention to reject a complaint pursuant to
Article 7(1) the complainant may request access to the documents on which the Commission bases its
provisional assessment. For this purpose, the complainant may however not have access to business secrets
and other confidential information belonging to other parties involved in the proceedings.

2. The documents to which the complainant has had access in the context of proceedings conducted by the
Commission under Articles 81 and 82 of the Treaty may only be used by the complainant for the purposes
of judicial or administrative proceedings for the application of those Treaty provisions.

Article 9
Rejections of complaints pursuant to Article 13 of Regulation (EC) No 1/2003
Where the Commission rejects a complaint pursuant to Article 13 of Regulation (EC) No 1/2003,
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it shall inform the complainant without delay of the national competition authority which is dealing or has
already dealt with the case.

CHAPTER V EXERCISE OF THE RIGHT TO BE HEARD
Article 10
Statement of objections and reply

1. The Commission shall inform the parties concerned in writing of the objections raised against them. The
statement of objections shall be notified to each of them.

2. The Commission shall, when notifying the statement of objections to the parties concerned, set a
time-limit within which these parties may inform it in writing of their views. The Commission shall not be
obliged to take into account written submissions received after the expiry of that time-limit.

3. The parties may, in their written submissions, set out all facts known to them which are relevant to
their defence against the objections raised by the Commission. They shall attach any relevant documents as
proof of the facts set out. They shall provide a paper original as well as an electronic copy or, where they
do not provide an electronic copy, 28 paper copies of their submission and of the documents attached to
it. They may propose that the Commission hear persons who may corroborate the facts set out in their
submission.

Article 11
Right to be heard

1. The Commission shall give the parties to whom it has addressed a statement of objections the
opportunity to be heard before consulting the Advisory Committee referred to in Article 14(1) of
Regulation (EC) No 1/2003.

2. The Commission shall, in its decisions, deal only with objections in respect of which the parties
referred to in paragraph 1 have been able to comment.

Article 12
Right to an oral hearing

The Commission shall give the parties to whom it has addressed a statement of objections the opportunity
to develop their arguments at an oral hearing, if they so request in their written submissions.

Article 13
Hearing of other persons

1. If natural or legal persons other than those referred to in Articles 5 and 11 apply to be heard and show
a sufficient interest, the Commission shall inform them in writing of the nature and subject
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matter of the procedure and shall set a time-limit within which they may make known their views in
writing.

2. The Commission may, where appropriate, invite persons referred to in paragraph 1 to develop their
arguments at the oral hearing of the parties to whom a statement of objections has been addressed, if the
persons referred to in paragraph 1 so request in their written comments.

3. The Commission may invite any other person to express its views in writing and to attend the oral
hearing of the parties to whom a statement of objections has been addressed. The Commission may also
invite such persons to express their views at that oral hearing.

Article 14
Conduct of oral hearings
1. Hearings shall be conducted by a Hearing Officer in full independence.

2. The Commission shall invite the persons to be heard to attend the oral hearing on such date as it shall
determine.

3. The Commission shall invite the competition authorities of the Member States to take part in the oral
hearing. It may likewise invite officials and civil servants of other authorities of the Member States.

4. Persons invited to attend shall either appear in person or be represented by legal representatives or by
representatives authorised by their constitution as appropriate. Undertakings and associations of
undertakings may also be represented by a duly authorised agent appointed from among their permanent
staff.

5. Persons heard by the Commission may be assisted by their lawyers or other qualified persons admitted
by the Hearing Officer.

6. Oral hearings shall not be public. Each person may be heard separately or in the presence of other
persons invited to attend, having regard to the legitimate interest of the undertakings in the protection of
their business secrets and other confidential information.

7. The Hearing Officer may allow the parties to whom a statement of objections has been addressed, the
complainants, other persons invited to the hearing, the Commission services and the authorities of the
Member States to ask questions during the hearing.

8. The statements made by each person heard shall be recorded. Upon request, the recording of the
hearing shall be made available to the persons who attended the hearing. Regard shall be had to the
legitimate interest of the parties in the protection of their business secrets and other confidential
information.

CHAPTER VI ACCESS TO THE FILE AND TREATMENT OF CONFIDENTIAL INFORMATION
Article 15
Access to the file and use of documents

1. If so requested, the Commission shall grant access to the file to the parties to whom it has addressed a
statement of objections. Access shall be granted after the notification of the statement
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of objections.

2. The right of access to the file shall not extend to business secrets, other confidential information and
internal documents of the Commission or of the competition authorities of the Member States. The right of
access to the file shall also not extend to correspondence between the Commission and the competition
authorities of the Member States or between the latter where such correspondence is contained in the file
of the Commission.

3. Nothing in this Regulation prevents the Commission from disclosing and using information necessary to
prove an infringement of Articles 81 or 82 of the Treaty.

4. Documents obtained through access to the file pursuant to this Article shall only be used for the
purposes of judicial or administrative proceedings for the application of Articles 81 and 82 of the Treaty.

Article 16
Identification and protection of confidential information

1. Information, including documents, shall not be communicated or made accessible by the Commission in
so far as it contains business secrets or other confidential information of any person.

2. Any person which makes known its views pursuant to Article 6(1), Article 7(1), Article 10(2) and
Article 13(1) and (3) or subsequently submits further information to the Commission in the course of the
same procedure, shall clearly identify any material which it considers to be confidential, giving reasons,
and provide a separate non-confidential version by the date set by the Commission for making its views
known.

3. Without prejudice to paragraph 2 of this Article, the Commission may require undertakings and
associations of undertakings which produce documents or statements pursuant to Regulation (EC) No
1/2003 to identify the documents or parts of documents which they consider to contain business secrets or
other confidential information belonging to them and to identify the undertakings with regard to which
such documents are to be considered confidential. The Commission may likewise require undertakings or
associations of undertakings to identify any part of a statement of objections, a case summary drawn up
pursuant to Article 27(4) of Regulation (EC) No 1/2003 or a decision adopted by the Commission which
in their view contains business secrets.

The Commission may set a time-limit within which the undertakings and associations of undertakings are
to:

() substantiate their claim for confidentiality with regard to each individual document or part of document,
statement or part of statement;

(b) provide the Commission with a non-confidential version of the documents or statements, in which the
confidential passages are deleted;

(c) provide a concise description of each piece of deleted information.

4. If undertakings or associations of undertakings fail to comply with paragraphs 2 and 3, the Commission
may assume that the documents or statements concerned do not contain confidential information.

CHAPTER VII GENERAL AND FINAL PROVISIONS
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Article 17
Time-limits

1. In setting the time-limits provided for in Article 3(3), Article 4(3), Article 6(1), Article 7(1), Article
10(2) and Article 16(3), the Commission shall have regard both to the time required for preparation of the
submission and to the urgency of the case.

2. The time-limits referred to in Article 6(1), Article 7(1) and Article 10(2) shall be at least four weeks.
However, for proceedings initiated with a view to adopting interim measures pursuant to Article 8 of
Regulation (EC) No 1/2003, the time-limit may be shortened to one week.

3. The time-limits referred to in Article 3(3), Article 4(3) and Article 16(3) shall be at least two weeks.

4. Where appropriate and upon reasoned request made before the expiry of the original time-limit,
time-limits may be extended.

Article 18
Repeals
Regulations (EC) No 2842/98, (EC) No 2843/98 and (EC) No 3385/94 are repealed.
References to the repealed regulations shall be construed as references to this regulation.
Article 19
Transitional provisions

Procedural steps taken under Regulations (EC) No 2842/98 and (EC) No 2843/98 shall continue to have
effect for the purpose of applying this Regulation.

Article 20
Entry into force
This Regulation shall enter into force on 1 May 2004.
This Regulation shall be binding in its entirety and directly applicable in all Member States.
Done at Brussels, 7 April 2004.
For the Commission
Mario Monti
Member of the Commission

(1) OJ L 1, 4.1.2003, p. 1. Regulation as amended by Regulation (EC) No 411/2004 (OJ L 68, 6.3.2004, p.
1).
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(2) OJ L 354, 30.12.1998, p. 18.
(3) OJ L 354, 30.12.1998, p. 22.
(4) OJ L 377, 31.12.1994, p. 28.
ANNEX
FORM C
COMPLAINT PURSUANT TO ARTICLE 7 OF REGULATION (EC) No 1/2003

I. Information regarding the complainant and the undertaking(s) or association of undertakings giving rise
to the complaint

1. Give full details on the identity of the legal or natural person submitting the complaint. Where the
complainant is an undertaking, identify the corporate group to which it belongs and provide a concise
overview of the nature and scope of its business activities. Provide a contact person (with telephone
number, postal and e-mail-address) from which supplementary explanations can be obtained.

2. ldentify the undertaking(s) or association of undertakings whose conduct the complaint relates to,
including, where applicable, all available information on the corporate group to which the undertaking(s)
complained of belong and the nature and scope of the business activities pursued by them. Indicate the
position of the complainant vis-a-vis the undertaking(s) or association of undertakings complained of (e.g.
customer, competitor).

Il. Details of the alleged infringement and evidence

3. Set out in detail the facts from which, in your opinion, it appears that there exists an infringement of
Article 81 or 82 of the Treaty and/or Article 53 or 54 of the EEA agreement. Indicate in particular the
nature of the products (goods or services) affected by the alleged infringements and explain, where
necessary, the commercial relationships concerning these products. Provide all available details on the
agreements or practices of the undertakings or associations of undertakings to which this complaint relates.
Indicate, to the extent possible, the relative market positions of the undertakings concerned by the
complaint.

4. Submit all documentation in your possession relating to or directly connected with the facts set out in
the complaint (for example, texts of agreements, minutes of negotiations or meetings, terms of transactions,
business documents, circulars, correspondence, notes of telephone conversations...). State the names and
address of the persons able to testify to the facts set out in the complaint, and in particular of persons
affected by the alleged infringement. Submit statistics or other data in your possession which relate to the
facts set out, in particular where they show developments in the marketplace (for example information
relating to prices and price trends, barriers to entry to the market for new suppliers etc.).

5. Set out your view about the geographical scope of the alleged infringement and explain, where that is
not obvious, to what extent trade between Member States or between the Community and one or more
EFTA States that are contracting parties of the EEA Agreement may be affected by the conduct
complained of.

I1l. Finding sought from the Commission and legitimate interest
6. Explain what finding or action you are seeking as a result of proceedings brought by the Commission.
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7. Set out the grounds on which you claim a legitimate interest as complainant pursuant to Article 7 of
Regulation (EC) No 1/2003. State in particular how the conduct complained of affects you and explain
how, in your view, intervention by the Commission would be liable to remedy the alleged grievance.

IV. Proceedings before national competition authorities or national courts

8. Provide full information about whether you have approached, concerning the same or closely related
subject-matters, any other competition authority and/or whether a lawsuit has been brought before a
national court. If so, provide full details about the administrative or judicial authority contacted and your
submissions to such authority.

Declaration that the information given in this form and in the Annexes thereto is given entirely in good
faith.

Date and signature.
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Council Regulation (EC) No 1/2003
of 16 December 2002
on the implementation of the rules on competition laid down in Articles 81 and 82 of the Treaty
(Text with EEA relevance)

Council Regulation (EC) No 1/2003

of 16 December 2002

on the implementation of the rules on competition laid down in Articles 81 and 82 of the Treaty
(Text with EEA relevance)

THE COUNCIL OF THE EUROPEAN UNION,

Having regard to the Treaty establishing the European Community, and in particular Article 83 thereof,
Having regard to the proposal from the Commission(1),

Having regard to the opinion of the European Parliament(2),

Having regard to the opinion of the European Economic and Social Committee(3),

Whereas:

(1) In order to establish a system which ensures that competition in the common market is not distorted,
Acrticles 81 and 82 of the Treaty must be applied effectively and uniformly in the Community. Council
Regulation No 17 of 6 February 1962, First Regulation implementing Articles 81 and 82(4) of the
Treaty(5), has allowed a Community competition policy to develop that has helped to disseminate a
competition culture within the Community. In the light of experience, however, that Regulation should
now be replaced by legislation designed to meet the challenges of an integrated market and a future
enlargement of the Community.

(2) In particular, there is a need to rethink the arrangements for applying the exception from the prohibition
on agreements, which restrict competition, laid down in Article 81(3) of the Treaty. Under Article
83(2)(b) of the Treaty, account must be taken in this regard of the need to ensure effective supervision,
on the one hand, and to simplify administration to the greatest possible extent, on the other.

(3) The centralised scheme set up by Regulation No 17 no longer secures a balance between those two
objectives. It hampers application of the Community competition rules by the courts and competition
authorities of the Member States, and the system of notification it involves prevents the Commission
from concentrating its resources on curbing the most serious infringements. It also imposes considerable
costs on undertakings.

(4) The present system should therefore be replaced by a directly applicable exception system in which the
competition authorities and courts of the Member States have the power to apply not only Article 81(1)
and Article 82 of the Treaty, which have direct applicability by virtue of the case-law of the Court of
Justice of the European Communities, but also Article 81(3) of the Treaty.

(5) In order to ensure an effective enforcement of the Community competition rules and at the same time
the respect of fundamental rights of defence, this Regulation should regulate the burden of proof under
Articles 81 and 82 of the Treaty. It should be for the party or the authority alleging an infringement of
Article 81(1) and Article 82 of the Treaty to prove the existence thereof to the required legal standard.
It should be for the undertaking or association of undertakings invoking the benefit of a defence against
a finding of an infringement to demonstrate to the
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required legal standard that the conditions for applying such defence are satisfied. This Regulation
affects neither national rules on the standard of proof nor obligations of competition authorities and
courts of the Member States to ascertain the relevant facts of a case, provided that such rules and
obligations are compatible with general principles of Community law.

(6) In order to ensure that the Community competition rules are applied effectively, the competition
authorities of the Member States should be associated more closely with their application. To this end,
they should be empowered to apply Community law.

(7) National courts have an essential part to play in applying the Community competition rules. When
deciding disputes between private individuals, they protect the subjective rights under Community law,
for example by awarding damages to the victims of infringements. The role of the national courts here
complements that of the competition authorities of the Member States. They should therefore be allowed
to apply Articles 81 and 82 of the Treaty in full.

(8) In order to ensure the effective enforcement of the Community competition rules and the proper
functioning of the cooperation mechanisms contained in this Regulation, it is necessary to oblige the
competition authorities and courts of the Member States to also apply Articles 81 and 82 of the Treaty
where they apply national competition law to agreements and practices which may affect trade between
Member States. In order to create a level playing field for agreements, decisions by associations of
undertakings and concerted practices within the internal market, it is also necessary to determine
pursuant to Article 83(2)(e) of the Treaty the relationship between national laws and Community
competition law. To that effect it is necessary to provide that the application of national competition
laws to agreements, decisions or concerted practices within the meaning of Article 81(1) of the Treaty
may not lead to the prohibition of such agreements, decisions and concerted practices if they are not
also prohibited under Community competition law. The notions of agreements, decisions and concerted
practices are autonomous concepts of Community competition law covering the coordination of
behaviour of undertakings on the market as interpreted by the Community Courts. Member States
should not under this Regulation be precluded from adopting and applying on their territory stricter
national competition laws which prohibit or impose sanctions on unilateral conduct engaged in by
undertakings. These stricter national laws may include provisions which prohibit or impose sanctions on
abusive behaviour toward economically dependent undertakings. Furthermore, this Regulation does not
apply to national laws which impose criminal sanctions on natural persons except to the extent that
such sanctions are the means whereby competition rules applying to undertakings are enforced.

(9) Articles 81 and 82 of the Treaty have as their objective the protection of competition on the market.
This Regulation, which is adopted for the implementation of these Treaty provisions, does not preclude
Member States from implementing on their territory national legislation, which protects other legitimate
interests provided that such legislation is compatible with general principles and other provisions of
Community law. In so far as such national legislation pursues predominantly an objective different from
that of protecting competition on the market, the competition authorities and courts of the Member
States may apply such legislation on their territory. Accordingly, Member States may under this
Regulation implement on their territory national legislation that prohibits or imposes sanctions on acts
of unfair trading practice, be they unilateral or contractual. Such legislation pursues a specific objective,
irrespective of the actual or presumed effects of such acts on competition on the market. This is
particularly the case of legislation which prohibits undertakings from imposing on their trading partners,
obtaining or attempting to obtain from them terms and conditions that are unjustified, disproportionate
or without consideration.

(10) Regulations such as 19/65/EEC(6), (EEC) No 2821/71(7), (EEC) No 3976/87(8), (EEC) No 1534/91(9),
or (EEC) No 479/92(10) empower the Commission to apply Article 81(3) of the Treaty
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by Regulation to certain categories of agreements, decisions by associations of undertakings and
concerted practices. In the areas defined by such Regulations, the Commission has adopted and may
continue to adopt so called "block" exemption Regulations by which it declares Article 81(1) of the
Treaty inapplicable to categories of agreements, decisions and concerted practices. Where agreements,
decisions and concerted practices to which such Regulations apply nonetheless have effects that are
incompatible with Article 81(3) of the Treaty, the Commission and the competition authorities of the
Member States should have the power to withdraw in a particular case the benefit of the block
exemption Regulation.

(11) For it to ensure that the provisions of the Treaty are applied, the Commission should be able to address
decisions to undertakings or associations of undertakings for the purpose of bringing to an end
infringements of Articles 81 and 82 of the Treaty. Provided there is a legitimate interest in doing so,
the Commission should also be able to adopt decisions which find that an infringement has been
committed in the past even if it does not impose a fine. This Regulation should also make explicit
provision for the Commission's power to adopt decisions ordering interim measures, which has been
acknowledged by the Court of Justice.

(12) This Regulation should make explicit provision for the Commission's power to impose any remedy,
whether behavioural or structural, which is necessary to bring the infringement effectively to an end,
having regard to the principle of proportionality. Structural remedies should only be imposed either
where there is no equally effective behavioural remedy or where any equally effective behavioural
remedy would be more burdensome for the undertaking concerned than the structural remedy. Changes
to the structure of an undertaking as it existed before the infringement was committed would only be
proportionate where there is a substantial risk of a lasting or repeated infringement that derives from the
very structure of the undertaking.

(13) Where, in the course of proceedings which might lead to an agreement or practice being prohibited,
undertakings offer the Commission commitments such as to meet its concerns, the Commission should
be able to adopt decisions which make those commitments binding on the undertakings concerned.
Commitment decisions should find that there are no longer grounds for action by the Commission
without concluding whether or not there has been or still is an infringement. Commitment decisions are
without prejudice to the powers of competition authorities and courts of the Member States to make
such a finding and decide upon the case. Commitment decisions are not appropriate in cases where the
Commission intends to impose a fine.

(14) In exceptional cases where the public interest of the Community so requires, it may also be expedient
for the Commission to adopt a decision of a declaratory nature finding that the prohibition in Article 81
or Article 82 of the Treaty does not apply, with a view to clarifying the law and ensuring its consistent
application throughout the Community, in particular with regard to new types of agreements or practices
that have not been settled in the existing case-law and administrative practice.

(15) The Commission and the competition authorities of the Member States should form together a network
of public authorities applying the Community competition rules in close cooperation. For that purpose it
is necessary to set up arrangements for information and consultation. Further modalities for the
cooperation within the network will be laid down and revised by the Commission, in close cooperation
with the Member States.

(16) Notwithstanding any national provision to the contrary, the exchange of information and the use of such
information in evidence should be allowed between the members of the network even where the
information is confidential. This information may be used for the application of Articles 81 and 82 of
the Treaty as well as for the parallel application of national competition law, provided that the latter
application relates to the same case and does not lead to a different
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outcome. When the information exchanged is used by the receiving authority to impose sanctions on
undertakings, there should be no other limit to the use of the information than the obligation to use it
for the purpose for which it was collected given the fact that the sanctions imposed on undertakings are
of the same type in all systems. The rights of defence enjoyed by undertakings in the various systems
can be considered as sufficiently equivalent. However, as regards natural persons, they may be subject
to substantially different types of sanctions across the various systems. Where that is the case, it is
necessary to ensure that information can only be used if it has been collected in a way which respects
the same level of protection of the rights of defence of natural persons as provided for under the
national rules of the receiving authority.

(17) If the competition rules are to be applied consistently and, at the same time, the network is to be
managed in the best possible way, it is essential to retain the rule that the competition authorities of the
Member States are automatically relieved of their competence if the Commission initiates its own
proceedings. Where a competition authority of a Member State is already acting on a case and the
Commission intends to initiate proceedings, it should endeavour to do so as soon as possible. Before
initiating proceedings, the Commission should consult the national authority concerned.

(18) To ensure that cases are dealt with by the most appropriate authorities within the network, a general
provision should be laid down allowing a competition authority to suspend or close a case on the
ground that another authority is dealing with it or has already dealt with it, the objective being that
each case should be handled by a single authority. This provision should not prevent the Commission
from rejecting a complaint for lack of Community interest, as the case-law of the Court of Justice has
acknowledged it may do, even if no other competition authority has indicated its intention of dealing
with the case.

(19) The Advisory Committee on Restrictive Practices and Dominant Positions set up by Regulation No 17
has functioned in a very satisfactory manner. It will fit well into the new system of decentralised
application. It is necessary, therefore, to build upon the rules laid down by Regulation No 17, while
improving the effectiveness of the organisational arrangements. To this end, it would be expedient to
allow opinions to be delivered by written procedure. The Advisory Committee should also be able to
act as a forum for discussing cases that are being handled by the competition authorities of the Member
States, so as to help safeguard the consistent application of the Community competition rules.

(20) The Advisory Committee should be composed of representatives of the competition authorities of the
Member States. For meetings in which general issues are being discussed, Member States should be
able to appoint an additional representative. This is without prejudice to members of the Committee
being assisted by other experts from the Member States.

(21) Consistency in the application of the competition rules also requires that arrangements be established for
cooperation between the courts of the Member States and the Commission. This is relevant for all
courts of the Member States that apply Articles 81 and 82 of the Treaty, whether applying these rules
in lawsuits between private parties, acting as public enforcers or as review courts. In particular, national
courts should be able to ask the Commission for information or for its opinion on points concerning the
application of Community competition law. The Commission and the competition authorities of the
Member States should also be able to submit written or oral observations to courts called upon to apply
Article 81 or Article 82 of the Treaty. These observations should be submitted within the framework of
national procedural rules and practices including those safeguarding the rights of the parties. Steps
should therefore be taken to ensure that the Commission and the competition authorities of the Member
States are kept sufficiently well informed of proceedings before national courts.
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(22) In order to ensure compliance with the principles of legal certainty and the uniform application of the
Community competition rules in a system of parallel powers, conflicting decisions must be avoided. It
is therefore necessary to clarify, in accordance with the case-law of the Court of Justice, the effects of
Commission decisions and proceedings on courts and competition authorities of the Member States.
Commitment decisions adopted by the Commission do not affect the power of the courts and the
competition authorities of the Member States to apply Articles 81 and 82 of the Treaty.

(23) The Commission should be empowered throughout the Community to require such information to be
supplied as is necessary to detect any agreement, decision or concerted practice prohibited by Article 81
of the Treaty or any abuse of a dominant position prohibited by Article 82 of the Treaty. When
complying with a decision of the Commission, undertakings cannot be forced to admit that they have
committed an infringement, but they are in any event obliged to answer factual questions and to
provide documents, even if this information may be used to establish against them or against another
undertaking the existence of an infringement.

(24) The Commission should also be empowered to undertake such inspections as are necessary to detect
any agreement, decision or concerted practice prohibited by Article 81 of the Treaty or any abuse of a
dominant position prohibited by Article 82 of the Treaty. The competition authorities of the Member
States should cooperate actively in the exercise of these powers.

(25) The detection of infringements of the competition rules is growing ever more difficult, and, in order to
protect competition effectively, the Commission's powers of investigation need to be supplemented. The
Commission should in particular be empowered to interview any persons who may be in possession of
useful information and to record the statements made. In the course of an inspection, officials authorised
by the Commission should be empowered to affix seals for the period of time necessary for the
inspection. Seals should normally not be affixed for more than 72 hours. Officials authorised by the
Commission should also be empowered to ask for any information relevant to the subject matter and
purpose of the inspection.

(26) Experience has shown that there are cases where business records are kept in the homes of directors or
other people working for an undertaking. In order to safeguard the effectiveness of inspections,
therefore, officials and other persons authorised by the Commission should be empowered to enter any
premises where business records may be kept, including private homes. However, the exercise of this
latter power should be subject to the authorisation of the judicial authority.

(27) Without prejudice to the case-law of the Court of Justice, it is useful to set out the scope of the control
that the national judicial authority may carry out when it authorises, as foreseen by national law
including as a precautionary measure, assistance from law enforcement authorities in order to overcome
possible opposition on the part of the undertaking or the execution of the decision to carry out
inspections in non-business premises. It results from the case-law that the national judicial authority
may in particular ask the Commission for further information which it needs to carry out its control and
in the absence of which it could refuse the authorisation. The case-law also confirms the competence of
the national courts to control the application of national rules governing the implementation of coercive
measures.

(28) In order to help the competition authorities of the Member States to apply Articles 81 and 82 of the
Treaty effectively, it is expedient to enable them to assist one another by carrying out inspections and
other fact-finding measures.

(29) Compliance with Articles 81 and 82 of the Treaty and the fulfilment of the obligations imposed on
undertakings and associations of undertakings under this Regulation should be enforceable
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by means of fines and periodic penalty payments. To that end, appropriate levels of fine should also be
laid down for infringements of the procedural rules.

(30) In order to ensure effective recovery of fines imposed on associations of undertakings for infringements
that they have committed, it is necessary to lay down the conditions on which the Commission may
require payment of the fine from the members of the association where the association is not solvent. In
doing so, the Commission should have regard to the relative size of the undertakings belonging to the
association and in particular to the situation of small and medium-sized enterprises. Payment of the fine
by one or several members of an association is without prejudice to rules of national law that provide
for recovery of the amount paid from other members of the association.

(31) The rules on periods of limitation for the imposition of fines and periodic penalty payments were laid
down in Council Regulation (EEC) No 2988/74(11), which also concerns penalties in the field of
transport. In a system of parallel powers, the acts, which may interrupt a limitation period, should
include procedural steps taken independently by the competition authority of a Member State. To clarify
the legal framework, Regulation (EEC) No 2988/74 should therefore be amended to prevent it applying
to matters covered by this Regulation, and this Regulation should include provisions on periods of
limitation.

(32) The undertakings concerned should be accorded the right to be heard by the Commission, third parties
whose interests may be affected by a decision should be given the opportunity of submitting their
observations beforehand, and the decisions taken should be widely publicised. While ensuring the rights
of defence of the undertakings concerned, in particular, the right of access to the file, it is essential that
business secrets be protected. The confidentiality of information exchanged in the network should
likewise be safeguarded.

(33) Since all decisions taken by the Commission under this Regulation are subject to review by the Court
of Justice in accordance with the Treaty, the Court of Justice should, in accordance with Article 229
thereof be given unlimited jurisdiction in respect of decisions by which the Commission imposes fines
or periodic penalty payments.

(34) The principles laid down in Articles 81 and 82 of the Treaty, as they have been applied by Regulation
No 17, have given a central role to the Community bodies. This central role should be retained, whilst
associating the Member States more closely with the application of the Community competition rules. In
accordance with the principles of subsidiarity and proportionality as set out in Article 5 of the Treaty,
this Regulation does not go beyond what is necessary in order to achieve its objective, which is to
allow the Community competition rules to be applied effectively.

(35) In order to attain a proper enforcement of Community competition law, Member States should designate
and empower authorities to apply Articles 81 and 82 of the Treaty as public enforcers. They should be
able to designate administrative as well as judicial authorities to carry out the various functions
conferred upon competition authorities in this Regulation. This Regulation recognises the wide variation
which exists in the public enforcement systems of Member States. The effects of Article 11(6) of this
Regulation should apply to all competition authorities. As an exception to this general rule, where a
prosecuting authority brings a case before a separate judicial authority, Article 11(6) should apply to the
prosecuting authority subject to the conditions in Article 35(4) of this Regulation. Where these
conditions are not fulfilled, the general rule should apply. In any case, Article 11(6) should not apply to
courts insofar as they are acting as review courts.

(36) As the case-law has made it clear that the competition rules apply to transport, that sector should be
made subject to the procedural provisions of this Regulation. Council Regulation No 141 of 26
November 1962 exempting transport from the application of Regulation No 17(12) should
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therefore be repealed and Regulations (EEC) No 1017/68(13), (EEC) No 4056/86(14) and (EEC) No
3975/87(15) should be amended in order to delete the specific procedural provisions they contain.

(37) This Regulation respects the fundamental rights and observes the principles recognised in particular by
the Charter of Fundamental Rights of the European Union. Accordingly, this Regulation should be
interpreted and applied with respect to those rights and principles.

(38) Legal certainty for undertakings operating under the Community competition rules contributes to the
promotion of innovation and investment. Where cases give rise to genuine uncertainty because they
present novel or unresolved questions for the application of these rules, individual undertakings may
wish to seek informal guidance from the Commission. This Regulation is without prejudice to the
ability of the Commission to issue such informal guidance,

HAS ADOPTED THIS REGULATION:
CHAPTER |
PRINCIPLES
Article 1
Application of Articles 81 and 82 of the Treaty

1. Agreements, decisions and concerted practices caught by Article 81(1) of the Treaty which do not
satisfy the conditions of Article 81(3) of the Treaty shall be prohibited, no prior decision to that effect
being required.

2. Agreements, decisions and concerted practices caught by Article 81(1) of the Treaty which satisfy the
conditions of Article 81(3) of the Treaty shall not be prohibited, no prior decision to that effect being
required.

3. The abuse of a dominant position referred to in Article 82 of the Treaty shall be prohibited, no prior
decision to that effect being required.

Article 2
Burden of proof

In any national or Community proceedings for the application of Articles 81 and 82 of the Treaty, the
burden of proving an infringement of Article 81(1) or of Article 82 of the Treaty shall rest on the party or
the authority alleging the infringement. The undertaking or association of undertakings claiming the benefit
of Article 81(3) of the Treaty shall bear the burden of proving that the conditions of that paragraph are
fulfilled.

Article 3
Relationship between Articles 81 and 82 of the Treaty and national competition laws

1. Where the competition authorities of the Member States or national courts apply national competition
law to agreements, decisions by associations of undertakings or concerted practices within the meaning
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of Article 81(1) of the Treaty which may affect trade between Member States within the meaning of that
provision, they shall also apply Article 81 of the Treaty to such agreements, decisions or concerted
practices. Where the competition authorities of the Member States or national courts apply national
competition law to any abuse prohibited by Article 82 of the Treaty, they shall also apply Article 82 of
the Treaty.

2. The application of national competition law may not lead to the prohibition of agreements, decisions by
associations of undertakings or concerted practices which may affect trade between Member States but
which do not restrict competition within the meaning of Article 81(1) of the Treaty, or which fulfil the
conditions of Article 81(3) of the Treaty or which are covered by a Regulation for the application of
Article 81(3) of the Treaty. Member States shall not under this Regulation be precluded from adopting and
applying on their territory stricter national laws which prohibit or sanction unilateral conduct engaged in
by undertakings.

3. Without prejudice to general principles and other provisions of Community law, paragraphs 1 and 2 do
not apply when the competition authorities and the courts of the Member States apply national merger
control laws nor do they preclude the application of provisions of national law that predominantly pursue
an objective different from that pursued by Articles 81 and 82 of the Treaty.

CHAPTER I
POWERS

Article 4
Powers of the Commission

For the purpose of applying Articles 81 and 82 of the Treaty, the Commission shall have the powers
provided for by this Regulation.

Article 5
Powers of the competition authorities of the Member States

The competition authorities of the Member States shall have the power to apply Articles 81 and 82 of the
Treaty in individual cases. For this purpose, acting on their own initiative or on a complaint, they may
take the following decisions:

- requiring that an infringement be brought to an end,

ordering interim measures,
- accepting commitments,
- imposing fines, periodic penalty payments or any other penalty provided for in their national law.

Where on the basis of the information in their possession the conditions for prohibition are not met they
may likewise decide that there are no grounds for action on their part.
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Article 6
Powers of the national courts
National courts shall have the power to apply Articles 81 and 82 of the Treaty.
CHAPTER IlI
COMMISSION DECISIONS
Article 7
Finding and termination of infringement

1. Where the Commission, acting on a complaint or on its own initiative, finds that there is an
infringement of Article 81 or of Article 82 of the Treaty, it may by decision require the undertakings and
associations of undertakings concerned to bring such infringement to an end. For this purpose, it may
impose on them any behavioural or structural remedies which are proportionate to the infringement
committed and necessary to bring the infringement effectively to an end. Structural remedies can only be
imposed either where there is no equally effective behavioural remedy or where any equally effective
behavioural remedy would be more burdensome for the undertaking concerned than the structural remedy.
If the Commission has a legitimate interest in doing so, it may also find that an infringement has been
committed in the past.

2. Those entitled to lodge a complaint for the purposes of paragraph 1 are natural or legal persons who
can show a legitimate interest and Member States.

Article 8
Interim measures

1. In cases of urgency due to the risk of serious and irreparable damage to competition, the Commission,
acting on its own initiative may by decision, on the basis of a prima facie finding of infringement, order
interim measures.

2. A decision under paragraph 1 shall apply for a specified period of time and may be renewed in so far
this is necessary and appropriate.

Article 9
Commitments

1. Where the Commission intends to adopt a decision requiring that an infringement be brought to an end
and the undertakings concerned offer commitments to meet the concerns expressed to them by the
Commission in its preliminary assessment, the Commission may by decision make those commitments
binding on the undertakings. Such a decision may be adopted for a specified period and shall conclude
that there are no longer grounds for action by the Commission.
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2. The Commission may, upon request or on its own initiative, reopen the proceedings:
(a) where there has been a material change in any of the facts on which the decision was based,;
(b) where the undertakings concerned act contrary to their commitments; or

(c) where the decision was based on incomplete, incorrect or misleading information provided by the
parties.

Article 10
Finding of inapplicability

Where the Community public interest relating to the application of Articles 81 and 82 of the Treaty so
requires, the Commission, acting on its own initiative, may by decision find that Article 81 of the Treaty
is not applicable to an agreement, a decision by an association of undertakings or a concerted practice,
either because the conditions of Article 81(1) of the Treaty are not fulfilled, or because the conditions of
Article 81(3) of the Treaty are satisfied.

The Commission may likewise make such a finding with reference to Article 82 of the Treaty.
CHAPTER IV
COOPERATION
Article 11
Cooperation between the Commission and the competition authorities of the Member States

1. The Commission and the competition authorities of the Member States shall apply the Community
competition rules in close cooperation.

2. The Commission shall transmit to the competition authorities of the Member States copies of the most
important documents it has collected with a view to applying Articles 7, 8, 9, 10 and Article 29(1). At the
request of the competition authority of a Member State, the Commission shall provide it with a copy of
other existing documents necessary for the assessment of the case.

3. The competition authorities of the Member States shall, when acting under Article 81 or Article 82 of
the Treaty, inform the Commission in writing before or without delay after commencing the first formal
investigative measure. This information may also be made available to the competition authorities of the
other Member States.

4. No later than 30 days before the adoption of a decision requiring that an infringement be brought to an
end, accepting commitments or withdrawing the benefit of a block exemption Regulation, the competition
authorities of the Member States shall inform the Commission. To that effect, they shall provide the
Commission with a summary of the case, the envisaged decision or, in the absence thereof, any other
document indicating the proposed course of action. This information may also be made available to the
competition authorities of the other Member States. At the request of the Commission, the acting
competition authority shall make available to the Commission other documents it holds which are
necessary for the assessment of the case. The information supplied to the Commission may be made
available to the competition authorities of the other Member States. National competition authorities may
also exchange between themselves information necessary for the assessment of a case
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that they are dealing with under Article 81 or Article 82 of the Treaty.

5. The competition authorities of the Member States may consult the Commission on any case involving
the application of Community law.

6. The initiation by the Commission of proceedings for the adoption of a decision under Chapter Il shall
relieve the competition authorities of the Member States of their competence to apply Articles 81 and 82
of the Treaty. If a competition authority of a Member State is already acting on a case, the Commission
shall only initiate proceedings after consulting with that national competition authority.

Article 12
Exchange of information

1. For the purpose of applying Articles 81 and 82 of the Treaty the Commission and the competition
authorities of the Member States shall have the power to provide one another with and use in evidence
any matter of fact or of law, including confidential information.

2. Information exchanged shall only be used in evidence for the purpose of applying Article 81 or Article
82 of the Treaty and in respect of the subject-matter for which it was collected by the transmitting
authority. However, where national competition law is applied in the same case and in parallel to
Community competition law and does not lead to a different outcome, information exchanged under this
Avrticle may also be used for the application of national competition law.

3. Information exchanged pursuant to paragraph 1 can only be used in evidence to impose sanctions on
natural persons where:

- the law of the transmitting authority foresees sanctions of a similar kind in relation to an infringement of
Acrticle 81 or Article 82 of the Treaty or, in the absence thereof,

- the information has been collected in a way which respects the same level of protection of the rights of
defence of natural persons as provided for under the national rules of the receiving authority. However, in
this case, the information exchanged cannot be used by the receiving authority to impose custodial
sanctions.

Article 13
Suspension or termination of proceedings

1. Where competition authorities of two or more Member States have received a complaint or are acting
on their own initiative under Article 81 or Article 82 of the Treaty against the same agreement, decision
of an association or practice, the fact that one authority is dealing with the case shall be sufficient grounds
for the others to suspend the proceedings before them or to reject the complaint. The Commission may
likewise reject a complaint on the ground that a competition authority of a Member State is dealing with
the case.

2. Where a competition authority of a Member State or the Commission has received a complaint against
an agreement, decision of an association or practice which has already been dealt with by another
competition authority, it may reject it.
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Article 14
Advisory Committee

1. The Commission shall consult an Advisory Committee on Restrictive Practices and Dominant Positions
prior to the taking of any decision under Articles 7, 8, 9, 10, 23, Article 24(2) and Article 29(1).

2. For the discussion of individual cases, the Advisory Committee shall be composed of representatives of
the competition authorities of the Member States. For meetings in which issues other than individual cases
are being discussed, an additional Member State representative competent in competition matters may be
appointed. Representatives may, if unable to attend, be replaced by other representatives.

3. The consultation may take place at a meeting convened and chaired by the Commission, held not earlier
than 14 days after dispatch of the notice convening it, together with a summary of the case, an indication
of the most important documents and a preliminary draft decision. In respect of decisions pursuant to
Avrticle 8, the meeting may be held seven days after the dispatch of the operative part of a draft decision.
Where the Commission dispatches a notice convening the meeting which gives a shorter period of notice
than those specified above, the meeting may take place on the proposed date in the absence of an
objection by any Member State. The Advisory Committee shall deliver a written opinion on the
Commission's preliminary draft decision. It may deliver an opinion even if some members are absent and
are not represented. At the request of one or several members, the positions stated in the opinion shall be
reasoned.

4. Consultation may also take place by written procedure. However, if any Member State so requests, the
Commission shall convene a meeting. In case of written procedure, the Commission shall determine a
time-limit of not less than 14 days within which the Member States are to put forward their observations
for circulation to all other Member States. In case of decisions to be taken pursuant to Article 8, the
time-limit of 14 days is replaced by seven days. Where the Commission determines a time-limit for the
written procedure which is shorter than those specified above, the proposed time-limit shall be applicable
in the absence of an objection by any Member State.

5. The Commission shall take the utmost account of the opinion delivered by the Advisory Committee. It
shall inform the Committee of the manner in which its opinion has been taken into account.

6. Where the Advisory Committee delivers a written opinion, this opinion shall be appended to the draft
decision. If the Advisory Committee recommends publication of the opinion, the Commission shall carry
out such publication taking into account the legitimate interest of undertakings in the protection of their
business secrets.

7. At the request of a competition authority of a Member State, the Commission shall include on the
agenda of the Advisory Committee cases that are being dealt with by a competition authority of a Member
State under Article 81 or Article 82 of the Treaty. The Commission may also do so on its own initiative.
In either case, the Commission shall inform the competition authority concerned.

A request may in particular be made by a competition authority of a Member State in respect of a case
where the Commission intends to initiate proceedings with the effect of Article 11(6).

The Advisory Committee shall not issue opinions on cases dealt with by competition authorities of the
Member States. The Advisory Committee may also discuss general issues of Community competition law.
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Article 15
Cooperation with national courts

1. In proceedings for the application of Article 81 or Article 82 of the Treaty, courts of the Member
States may ask the Commission to transmit to them information in its possession or its opinion on
guestions concerning the application of the Community competition rules.

2. Member States shall forward to the Commission a copy of any written judgment of national courts
deciding on the application of Article 81 or Article 82 of the Treaty. Such copy shall be forwarded
without delay after the full written judgment is notified to the parties.

3. Competition authorities of the Member States, acting on their own initiative, may submit written
observations to the national courts of their Member State on issues relating to the application of Article 81
or Article 82 of the Treaty. With the permission of the court in question, they may also submit oral
observations to the national courts of their Member State. Where the coherent application of Article 81 or
Article 82 of the Treaty so requires, the Commission, acting on its own initiative, may submit written
observations to courts of the Member States. With the permission of the court in question, it may also
make oral observations.

For the purpose of the preparation of their observations only, the competition authorities of the Member
States and the Commission may request the relevant court of the Member State to transmit or ensure the
transmission to them of any documents necessary for the assessment of the case.

4. This Article is without prejudice to wider powers to make observations before courts conferred on
competition authorities of the Member States under the law of their Member State.

Article 16
Uniform application of Community competition law

1. When national courts rule on agreements, decisions or practices under Article 81 or Article 82 of the
Treaty which are already the subject of a Commission decision, they cannot take decisions running counter
to the decision adopted by the Commission. They must also avoid giving decisions which would conflict
with a decision contemplated by the Commission in proceedings it has initiated. To that effect, the national
court may assess whether it is necessary to stay its proceedings. This obligation is without prejudice to the
rights and obligations under Article 234 of the Treaty.

2. When competition authorities of the Member States rule on agreements, decisions or practices under
Acrticle 81 or Article 82 of the Treaty which are already the subject of a Commission decision, they cannot
take decisions which would run counter to the decision adopted by the Commission.

CHAPTER V
POWERS OF INVESTIGATION

Article 17
Investigations into sectors of the economy and into types of agreements
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1. Where the trend of trade between Member States, the rigidity of prices or other circumstances suggest
that competition may be restricted or distorted within the common market, the Commission may conduct
its inquiry into a particular sector of the economy or into a particular type of agreements across various
sectors. In the course of that inquiry, the Commission may request the undertakings or associations of
undertakings concerned to supply the information necessary for giving effect to Articles 81 and 82 of the
Treaty and may carry out any inspections necessary for that purpose.

The Commission may in particular request the undertakings or associations of undertakings concerned to
communicate to it all agreements, decisions and concerted practices.

The Commission may publish a report on the results of its inquiry into particular sectors of the economy
or particular types of agreements across various sectors and invite comments from interested parties.

2. Articles 14, 18, 19, 20, 22, 23 and 24 shall apply mutatis mutandis.
Article 18
Requests for information

1. In order to carry out the duties assigned to it by this Regulation, the Commission may, by simple
request or by decision, require undertakings and associations of undertakings to provide all necessary
information.

2. When sending a simple request for information to an undertaking or association of undertakings, the
Commission shall state the legal basis and the purpose of the request, specify what information is required
and fix the time-limit within which the information is to be provided, and the penalties provided for in
Avrticle 23 for supplying incorrect or misleading information.

3. Where the Commission requires undertakings and associations of undertakings to supply information by
decision, it shall state the legal basis and the purpose of the request, specify what information is required
and fix the time-limit within which it is to be provided. It shall also indicate the penalties provided for in
Article 23 and indicate or impose the penalties provided for in Article 24. It shall further indicate the right
to have the decision reviewed by the Court of Justice.

4. The owners of the undertakings or their representatives and, in the case of legal persons, companies or
firms, or associations having no legal personality, the persons authorised to represent them by law or by
their constitution shall supply the information requested on behalf of the undertaking or the association of
undertakings concerned. Lawyers duly authorised to act may supply the information on behalf of their
clients. The latter shall remain fully responsible if the information supplied is incomplete, incorrect or
misleading.

5. The Commission shall without delay forward a copy of the simple request or of the decision to the
competition authority of the Member State in whose territory the seat of the undertaking or association of
undertakings is situated and the competition authority of the Member State whose territory is affected.

6. At the request of the Commission the governments and competition authorities of the Member States
shall provide the Commission with all necessary information to carry out the duties assigned to it by this
Regulation.
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Article 19
Power to take statements

1. In order to carry out the duties assigned to it by this Regulation, the Commission may interview any
natural or legal person who consents to be interviewed for the purpose of collecting information relating to
the subject-matter of an investigation.

2. Where an interview pursuant to paragraph 1 is conducted in the premises of an undertaking, the
Commission shall inform the competition authority of the Member State in whose territory the interview
takes place. If so requested by the competition authority of that Member State, its officials may assist the
officials and other accompanying persons authorised by the Commission to conduct the interview.

Article 20
The Commission's powers of inspection

1. In order to carry out the duties assigned to it by this Regulation, the Commission may conduct all
necessary inspections of undertakings and associations of undertakings.

2. The officials and other accompanying persons authorised by the Commission to conduct an inspection
are empowered:

(a) to enter any premises, land and means of transport of undertakings and associations of undertakings;

(b) to examine the books and other records related to the business, irrespective of the medium on which
they are stored;

(c) to take or obtain in any form copies of or extracts from such books or records;

(d) to seal any business premises and books or records for the period and to the extent necessary for the
inspection;

(e) to ask any representative or member of staff of the undertaking or association of undertakings for
explanations on facts or documents relating to the subject-matter and purpose of the inspection and to
record the answers.

3. The officials and other accompanying persons authorised by the Commission to conduct an inspection
shall exercise their powers upon production of a written authorisation specifying the subject matter and
purpose of the inspection and the penalties provided for in Article 23 in case the production of the
required books or other records related to the business is incomplete or where the answers to questions
asked under paragraph 2 of the present Article are incorrect or misleading. In good time before the
inspection, the Commission shall give notice of the inspection to the competition authority of the Member
State in whose territory it is to be conducted.

4. Undertakings and associations of undertakings are required to submit to inspections ordered by decision
of the Commission. The decision shall specify the subject matter and purpose of the inspection, appoint
the date on which it is to begin and indicate the penalties provided for in Articles 23 and 24 and the right
to have the decision reviewed by the Court of Justice. The Commission shall take such decisions after
consulting the competition authority of the Member State in whose territory the inspection is to be
conducted.
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5. Officials of as well as those authorised or appointed by the competition authority of the Member State
in whose territory the inspection is to be conducted shall, at the request of that authority or of the
Commission, actively assist the officials and other accompanying persons authorised by the Commission.
To this end, they shall enjoy the powers specified in paragraph 2.

6. Where the officials and other accompanying persons authorised by the Commission find that an
undertaking opposes an inspection ordered pursuant to this Article, the Member State concerned shall
afford them the necessary assistance, requesting where appropriate the assistance of the police or of an
equivalent enforcement authority, so as to enable them to conduct their inspection.

7. If the assistance provided for in paragraph 6 requires authorisation from a judicial authority according to
national rules, such authorisation shall be applied for. Such authorisation may also be applied for as a
precautionary measure.

8. Where authorisation as referred to in paragraph 7 is applied for, the national judicial authority shall
control that the Commission decision is authentic and that the coercive measures envisaged are neither
arbitrary nor excessive having regard to the subject matter of the inspection. In its control of the
proportionality of the coercive measures, the national judicial authority may ask the Commission, directly
or through the Member State competition authority, for detailed explanations in particular on the grounds
the Commission has for suspecting infringement of Articles 81 and 82 of the Treaty, as well as on the
seriousness of the suspected infringement and on the nature of the involvement of the undertaking
concerned. However, the national judicial authority may not call into question the necessity for the
inspection nor demand that it be provided with the information in the Commission's file. The lawfulness of
the Commission decision shall be subject to review only by the Court of Justice.

Article 21
Inspection of other premises

1. If a reasonable suspicion exists that books or other records related to the business and to the
subject-matter of the inspection, which may be relevant to prove a serious violation of Article 81 or
Article 82 of the Treaty, are being kept in any other premises, land and means of transport, including the
homes of directors, managers and other members of staff of the undertakings and associations of
undertakings concerned, the Commission can by decision order an inspection to be conducted in such other
premises, land and means of transport.

2. The decision shall specify the subject matter and purpose of the inspection, appoint the date on which it
is to begin and indicate the right to have the decision reviewed by the Court of Justice. It shall in
particular state the reasons that have led the Commission to conclude that a suspicion in the sense of
paragraph 1 exists. The Commission shall take such decisions after consulting the competition authority of
the Member State in whose territory the inspection is to be conducted.

3. A decision adopted pursuant to paragraph 1 cannot be executed without prior authorisation from the
national judicial authority of the Member State concerned. The national judicial authority shall control that
the Commission decision is authentic and that the coercive measures envisaged are neither arbitrary nor
excessive having regard in particular to the seriousness of the suspected infringement, to the importance of
the evidence sought, to the involvement of the undertaking concerned and to the reasonable likelihood that
business books and records relating to the subject matter of the inspection are kept in the premises for
which the authorisation is requested. The national judicial authority may ask the Commission, directly or
through the Member State competition authority,
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for detailed explanations on those elements which are necessary to allow its control of the proportionality
of the coercive measures envisaged.

However, the national judicial authority may not call into question the necessity for the inspection nor
demand that it be provided with information in the Commission's file. The lawfulness of the Commission
decision shall be subject to review only by the Court of Justice.

4. The officials and other accompanying persons authorised by the Commission to conduct an inspection
ordered in accordance with paragraph 1 of this Article shall have the powers set out in Article 20(2)(a),
(b) and (c). Article 20(5) and (6) shall apply mutatis mutandis.

Article 22
Investigations by competition authorities of Member States

1. The competition authority of a Member State may in its own territory carry out any inspection or other
fact-finding measure under its national law on behalf and for the account of the competition authority of
another Member State in order to establish whether there has been an infringement of Article 81 or Article
82 of the Treaty. Any exchange and use of the information collected shall be carried out in accordance
with Article 12.

2. At the request of the Commission, the competition authorities of the Member States shall undertake the
inspections which the Commission considers to be necessary under Article 20(1) or which it has ordered
by decision pursuant to Article 20(4). The officials of the competition authorities of the Member States
who are responsible for conducting these inspections as well as those authorised or appointed by them
shall exercise their powers in accordance with their national law.

If so requested by the Commission or by the competition authority of the Member State in whose territory
the inspection is to be conducted, officials and other accompanying persons authorised by the Commission
may assist the officials of the authority concerned.

CHAPTER VI
PENALTIES

Article 23
Fines

1. The Commission may by decision impose on undertakings and associations of undertakings fines not
exceeding 1 % of the total turnover in the preceding business year where, intentionally or negligently:

(a) they supply incorrect or misleading information in response to a request made pursuant to Article 17 or
Acrticle 18(2);

(b) in response to a request made by decision adopted pursuant to Article 17 or Article 18(3), they supply
incorrect, incomplete or misleading information or do not supply information within the required
time-limit;

(c) they produce the required books or other records related to the business in incomplete form during
inspections under Article 20 or refuse to submit to inspections ordered by a decision adopted pursuant
to Article 20(4);
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(d) in response to a question asked in accordance with Article 20(2)(e),
- they give an incorrect or misleading answer,

- they fail to rectify within a time-limit set by the Commission an incorrect, incomplete or misleading
answer given by a member of staff, or

- they fail or refuse to provide a complete answer on facts relating to the subject-matter and purpose of an
inspection ordered by a decision adopted pursuant to Article 20(4);

(e) seals affixed in accordance with Article 20(2)(d) by officials or other accompanying persons authorised
by the Commission have been broken.

2. The Commission may by decision impose fines on undertakings and associations of undertakings where,
either intentionally or negligently:

(a) they infringe Article 81 or Article 82 of the Treaty; or
(b) they contravene a decision ordering interim measures under Article 8; or
(c) they fail to comply with a commitment made binding by a decision pursuant to Article 9.

For each undertaking and association of undertakings participating in the infringement, the fine shall not
exceed 10 % of its total turnover in the preceding business year.

Where the infringement of an association relates to the activities of its members, the fine shall not exceed
10 % of the sum of the total turnover of each member active on the market affected by the infringement
of the association.

3. In fixing the amount of the fine, regard shall be had both to the gravity and to the duration of the
infringement.

4. When a fine is imposed on an association of undertakings taking account of the turnover of its
members and the association is not solvent, the association is obliged to call for contributions from its
members to cover the amount of the fine.

Where such contributions have not been made to the association within a time-limit fixed by the
Commission, the Commission may require payment of the fine directly by any of the undertakings whose
representatives were members of the decision-making bodies concerned of the association.

After the Commission has required payment under the second subparagraph, where necessary to ensure full
payment of the fine, the Commission may require payment of the balance by any of the members of the
association which were active on the market on which the infringement occurred.

However, the Commission shall not require payment under the second or the third subparagraph from
undertakings which show that they have not implemented the infringing decision of the association and
either were not aware of its existence or have actively distanced themselves from it before the Commission
started investigating the case.

The financial liability of each undertaking in respect of the payment of the fine shall not exceed 10 % of
its total turnover in the preceding business year.

5. Decisions taken pursuant to paragraphs 1 and 2 shall not be of a criminal law nature.
Article 24
Periodic penalty payments
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1. The Commission may, by decision, impose on undertakings or associations of undertakings periodic
penalty payments not exceeding 5 % of the average daily turnover in the preceding business year per day
and calculated from the date appointed by the decision, in order to compel them:

(a) to put an end to an infringement of Article 81 or Article 82 of the Treaty, in accordance with a
decision taken pursuant to Article 7;

(b) to comply with a decision ordering interim measures taken pursuant to Article 8;
(c) to comply with a commitment made binding by a decision pursuant to Article 9;

(d) to supply complete and correct information which it has requested by decision taken pursuant to Article
17 or Article 18(3);

(e) to submit to an inspection which it has ordered by decision taken pursuant to Article 20(4).

2. Where the undertakings or associations of undertakings have satisfied the obligation which the periodic
penalty payment was intended to enforce, the Commission may fix the definitive amount of the periodic
penalty payment at a figure lower than that which would arise under the original decision. Article 23(4)
shall apply correspondingly.

CHAPTER VII
LIMITATION PERIODS

Article 25
Limitation periods for the imposition of penalties

1. The powers conferred on the Commission by Articles 23 and 24 shall be subject to the following
limitation periods:

(d) three years in the case of infringements of provisions concerning requests for information or the
conduct of inspections;

(b) five years in the case of all other infringements.

2. Time shall begin to run on the day on which the infringement is committed. However, in the case of
continuing or repeated infringements, time shall begin to run on the day on which the infringement ceases.

3. Any action taken by the Commission or by the competition authority of a Member State for the
purpose of the investigation or proceedings in respect of an infringement shall interrupt the limitation
period for the imposition of fines or periodic penalty payments. The limitation period shall be interrupted
with effect from the date on which the action is notified to at least one undertaking or association of
undertakings which has participated in the infringement. Actions which interrupt the running of the period
shall include in particular the following:

() written requests for information by the Commission or by the competition authority of a Member State;

(b) written authorisations to conduct inspections issued to its officials by the Commission or by the
competition authority of a Member State;

(c) the initiation of proceedings by the Commission or by the competition authority of a Member State;
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(d) notification of the statement of objections of the Commission or of the competition authority of a
Member State.

4. The interruption of the limitation period shall apply for all the undertakings or associations of
undertakings which have participated in the infringement.

5. Each interruption shall start time running afresh. However, the limitation period shall expire at the latest
on the day on which a period equal to twice the limitation period has elapsed without the Commission
having imposed a fine or a periodic penalty payment. That period shall be extended by the time during
which limitation is suspended pursuant to paragraph 6.

6. The limitation period for the imposition of fines or periodic penalty payments shall be suspended for as
long as the decision of the Commission is the subject of proceedings pending before the Court of Justice.

Article 26
Limitation period for the enforcement of penalties

1. The power of the Commission to enforce decisions taken pursuant to Articles 23 and 24 shall be
subject to a limitation period of five years.

2. Time shall begin to run on the day on which the decision becomes final.
3. The limitation period for the enforcement of penalties shall be interrupted:

(a) by notification of a decision varying the original amount of the fine or periodic penalty payment or
refusing an application for variation;

(b) by any action of the Commission or of a Member State, acting at the request of the Commission,
designed to enforce payment of the fine or periodic penalty payment.

4. Each interruption shall start time running afresh.
5. The limitation period for the enforcement of penalties shall be suspended for so long as:
(a) time to pay is allowed,;
(b) enforcement of payment is suspended pursuant to a decision of the Court of Justice.
CHAPTER VIII
HEARINGS AND PROFESSIONAL SECRECY
Article 27
Hearing of the parties, complainants and others

1. Before taking decisions as provided for in Articles 7, 8, 23 and Article 24(2), the Commission shall
give the undertakings or associations of undertakings which are the subject of the proceedings conducted
by the Commission the opportunity of being heard on the matters to which the Commission has taken
objection. The Commission shall base its decisions only on objections on which the parties concerned have
been able to comment. Complainants shall be associated closely with the proceedings.

2. The rights of defence of the parties concerned shall be fully respected in the proceedings.
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They shall be entitled to have access to the Commission's file, subject to the legitimate interest of
undertakings in the protection of their business secrets. The right of access to the file shall not extend to
confidential information and internal documents of the Commission or the competition authorities of the
Member States. In particular, the right of access shall not extend to correspondence between the
Commission and the competition authorities of the Member States, or between the latter, including
documents drawn up pursuant to Articles 11 and 14. Nothing in this paragraph shall prevent the
Commission from disclosing and using information necessary to prove an infringement.

3. If the Commission considers it necessary, it may also hear other natural or legal persons. Applications
to be heard on the part of such persons shall, where they show a sufficient interest, be granted. The
competition authorities of the Member States may also ask the Commission to hear other natural or legal
persons.

4. Where the Commission intends to adopt a decision pursuant to Article 9 or Article 10, it shall publish a
concise summary of the case and the main content of the commitments or of the proposed course of
action. Interested third parties may submit their observations within a time limit which is fixed by the
Commission in its publication and which may not be less than one month. Publication shall have regard to
the legitimate interest of undertakings in the protection of their business secrets.

Article 28
Professional secrecy

1. Without prejudice to Articles 12 and 15, information collected pursuant to Articles 17 to 22 shall be
used only for the purpose for which it was acquired.

2. Without prejudice to the exchange and to the use of information foreseen in Articles 11, 12, 14, 15 and
27, the Commission and the competition authorities of the Member States, their officials, servants and
other persons working under the supervision of these authorities as well as officials and civil servants of
other authorities of the Member States shall not disclose information acquired or exchanged by them
pursuant to this Regulation and of the kind covered by the obligation of professional secrecy. This
obligation also applies to all representatives and experts of Member States attending meetings of the
Advisory Committee pursuant to Article 14.

CHAPTER IX
EXEMPTION REGULATIONS

Article 29
Withdrawal in individual cases

1. Where the Commission, empowered by a Council Regulation, such as Regulations 19/65/EEC, (EEC)
No 2821/71, (EEC) No 3976/87, (EEC) No 1534/91 or (EEC) No 479/92, to apply Article 81(3) of the
Treaty by regulation, has declared Article 81(1) of the Treaty inapplicable to certain categories of
agreements, decisions by associations of undertakings or concerted practices, it may, acting on its own
initiative or on a complaint, withdraw the benefit of such an exemption Regulation when it finds that in
any particular case an agreement, decision or concerted practice to which the exemption Regulation applies
has certain effects which are incompatible with Article 81(3)
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of the Treaty.

2. Where, in any particular case, agreements, decisions by associations of undertakings or concerted
practices to which a Commission Regulation referred to in paragraph 1 applies have effects which are
incompatible with Article 81(3) of the Treaty in the territory of a Member State, or in a part thereof,
which has all the characteristics of a distinct geographic market, the competition authority of that Member
State may withdraw the benefit of the Regulation in question in respect of that territory.

CHAPTER X
GENERAL PROVISIONS
Article 30
Publication of decisions
1. The Commission shall publish the decisions, which it takes pursuant to Articles 7 to 10, 23 and 24.

2. The publication shall state the names of the parties and the main content of the decision, including any
penalties imposed. It shall have regard to the legitimate interest of undertakings in the protection of their
business secrets.

Article 31
Review by the Court of Justice

The Court of Justice shall have unlimited jurisdiction to review decisions whereby the Commission has
fixed a fine or periodic penalty payment. It may cancel, reduce or increase the fine or periodic penalty
payment imposed.

Article 32
Exclusions
This Regulation shall not apply to:
(a) international tramp vessel services as defined in Article 1(3)(a) of Regulation (EEC) No 4056/86;

(b) a maritime transport service that takes place exclusively between ports in one and the same Member
State as foreseen in Article 1(2) of Regulation (EEC) No 4056/86;

(c) air transport between Community airports and third countries.
Article 33

Implementing provisions
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1. The Commission shall be authorised to take such measures as may be appropriate in order to apply this
Regulation. The measures may concern, inter alia:

(a) the form, content and other details of complaints lodged pursuant to Article 7 and the procedure for
rejecting complaints;

(b) the practical arrangements for the exchange of information and consultations provided for in Article 11;

(c) the practical arrangements for the hearings provided for in Article 27.

2. Before the adoption of any measures pursuant to paragraph 1, the Commission shall publish a draft
thereof and invite all interested parties to submit their comments within the time-limit it lays down, which
may not be less than one month. Before publishing a draft measure and before adopting it, the
Commission shall consult the Advisory Committee on Restrictive Practices and Dominant Positions.

CHAPTER XI

TRANSITIONAL, AMENDING AND FINAL PROVISIONS
Article 34

Transitional provisions

1. Applications made to the Commission under Article 2 of Regulation No 17, notifications made under
Articles 4 and 5 of that Regulation and the corresponding applications and notifications made under
Regulations (EEC) No 1017/68, (EEC) No 4056/86 and (EEC) No 3975/87 shall lapse as from the date of
application of this Regulation.

2. Procedural steps taken under Regulation No 17 and Regulations (EEC) No 1017/68, (EEC) No 4056/86
and (EEC) No 3975/87 shall continue to have effect for the purposes of applying this Regulation.

Article 35
Designation of competition authorities of Member States

1. The Member States shall designate the competition authority or authorities responsible for the
application of Articles 81 and 82 of the Treaty in such a way that the provisions of this regulation are
effectively complied with. The measures necessary to empower those authorities to apply those Articles
shall be taken before 1 May 2004. The authorities designated may include courts.

2. When enforcement of Community competition law is entrusted to national administrative and judicial
authorities, the Member States may allocate different powers and functions to those different national
authorities, whether administrative or judicial.

3. The effects of Article 11(6) apply to the authorities designated by the Member States including courts
that exercise functions regarding the preparation and the adoption of the types of decisions foreseen in
Article 5. The effects of Article 11(6) do not extend to courts insofar as they act as review courts in
respect of the types of decisions foreseen in Article 5.

4. Notwithstanding paragraph 3, in the Member States where, for the adoption of certain types of decisions
foreseen in Article 5, an authority brings an action before a judicial authority that
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is separate and different from the prosecuting authority and provided that the terms of this paragraph are
complied with, the effects of Article 11(6) shall be limited to the authority prosecuting the case which
shall withdraw its claim before the judicial authority when the Commission opens proceedings and this
withdrawal shall bring the national proceedings effectively to an end.

Article 36
Amendment of Regulation (EEC) No 1017/68
Regulation (EEC) No 1017/68 is amended as follows:
1. Article 2 is repealed;

2. in Article 3(1), the words "The prohibition laid down in Article 2" are replaced by the words "The
prohibition in Article 81(1) of the Treaty™;

3. Article 4 is amended as follows:

(a) In paragraph 1, the words "The agreements, decisions and concerted practices referred to in Article 2"
are replaced by the words "Agreements, decisions and concerted practices pursuant to Article 81(1) of
the Treaty";

(b) Paragraph 2 is replaced by the following:

"2. If the implementation of any agreement, decision or concerted practice covered by paragraph 1 has,
in a given case, effects which are incompatible with the requirements of Article 81(3) of the Treaty,
undertakings or associations of undertakings may be required to make such effects cease.”

4. Articles 5 to 29 are repealed with the exception of Article 13(3) which continues to apply to decisions
adopted pursuant to Article 5 of Regulation (EEC) No 1017/68 prior to the date of application of this
Regulation until the date of expiration of those decisions;

5. in Article 30, paragraphs 2, 3 and 4 are deleted.
Article 37
Amendment of Regulation (EEC) No 2988/74
In Regulation (EEC) No 2988/74, the following Article is inserted:
"Article 7a
Exclusion

This Regulation shall not apply to measures taken under Council Regulation (EC) No 1/2003 of 16
December 2002 on the implementation of the rules on competition laid down in Articles 81 and 82 of the
Treaty(16)."

Article 38
Amendment of Regulation (EEC) No 4056/86
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Regulation (EEC) No 4056/86 is amended as follows:
1. Article 7 is amended as follows:
(a) Paragraph 1 is replaced by the following:

"1. Breach of an obligation

Where the persons concerned are in breach of an obligation which, pursuant to Article 5, attaches to the
exemption provided for in Article 3, the Commission may, in order to put an end to such breach and
under the conditions laid down in Council Regulation (EC) No 1/2003 of 16 December 2002 on the
implementation of the rules on competition laid down in Articles 81 and 82 of the Treaty(17) adopt a
decision that either prohibits them from carrying out or requires them to perform certain specific acts, or
withdraws the benefit of the block exemption which they enjoyed."

(b) Paragraph 2 is amended as follows:

(i) In point (a), the words "under the conditions laid down in Section II" are replaced by the words "under
the conditions laid down in Regulation (EC) No 1/2003";

(ii) The second sentence of the second subparagraph of point (c)(i) is replaced by the following:

"At the same time it shall decide, in accordance with Article 9 of Regulation (EC) No 1/2003, whether
to accept commitments offered by the undertakings concerned with a view, inter alia, to obtaining
access to the market for non-conference lines."

2. Article 8 is amended as follows:
(a) Paragraph 1 is deleted.

(b) In paragraph 2 the words "pursuant to Article 10" are replaced by the words "pursuant to Regulation
(EC) No 1/2003".

(c) Paragraph 3 is deleted:;
3. Article 9 is amended as follows:

(@) In paragraph 1, the words "Advisory Committee referred to in Article 15" are replaced by the words
"Advisory Committee referred to in Article 14 of Regulation (EC) No 1/2003";

(b) In paragraph 2, the words "Advisory Committee as referred to in Article 15" are replaced by the words
"Advisory Committee referred to in Article 14 of Regulation (EC) No 1/2003";

4. Articles 10 to 25 are repealed with the exception of Article 13(3) which continues to apply to decisions
adopted pursuant to Article 81(3) of the Treaty prior to the date of application of this Regulation until the
date of expiration of those decisions;

5. in Article 26, the words "the form, content and other details of complaints pursuant to Article 10,
applications pursuant to Article 12 and the hearings provided for in Article 23(1) and (2)" are deleted.

Article 39
Amendment of Regulation (EEC) No 3975/87

Avrticles 3 to 19 of Regulation (EEC) No 3975/87 are repealed with the exception of Article 6(3) which
continues to apply to decisions adopted pursuant to Article 81(3) of the Treaty prior to the date of
application of this Regulation until the date of expiration of those decisions.
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Article 40
Amendment of Regulations No 19/65/EEC, (EEC) No 2821/71 and (EEC) No 1534/91

Article 7 of Regulation No 19/65/EEC, Article 7 of Regulation (EEC) No 2821/71 and Article 7 of
Regulation (EEC) No 1534/91 are repealed.

Article 41
Amendment of Regulation (EEC) No 3976/87
Regulation (EEC) No 3976/87 is amended as follows:
1. Article 6 is replaced by the following:
"Article 6

The Commission shall consult the Advisory Committee referred to in Article 14 of Council Regulation
(EC) No 1/2003 of 16 December 2002 on the implementation of the rules on competition laid down in
Articles 81 and 82 of the Treaty(18) before publishing a draft Regulation and before adopting a
Regulation.”

2. Article 7 is repealed.
Article 42
Amendment of Regulation (EEC) No 479/92
Regulation (EEC) No 479/92 is amended as follows:
1. Article 5 is replaced by the following:
"Article 5

Before publishing the draft Regulation and before adopting the Regulation, the Commission shall consult
the Advisory Committee referred to in Article 14 of Council Regulation (EC) No 1/2003 of 16 December
2002 on the implementation of the rules on competition laid down in Articles 81 and 82 of the
Treaty(19)."

2. Article 6 is repealed.
Article 43
Repeal of Regulations No 17 and No 141

1. Regulation No 17 is repealed with the exception of Article 8(3) which continues to apply to decisions
adopted pursuant to Article 81(3) of the Treaty prior to the date of application of this Regulation until the
date of expiration of those decisions.

2. Regulation No 141 is repealed.
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3. References to the repealed Regulations shall be construed as references to this Regulation.
Article 44
Report on the application of the present Regulation

Five years from the date of application of this Regulation, the Commission shall report to the European
Parliament and the Council on the functioning of this Regulation, in particular on the application of Article
11(6) and Article 17.

On the basis of this report, the Commission shall assess whether it is appropriate to propose to the
Council a revision of this Regulation.

Article 45
Entry into force

This Regulation shall enter into force on the 20th day following that of its publication in the Official
Journal of the European Communities.

It shall apply from 1 May 2004.

This Regulation shall be binding in its entirety and directly applicable in all Member States.
Done at Brussels, 16 December 2002.

For the Council

The President

M. Fischer Boel
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A.

COMMISSION CONSOLIDATED JURISDICTIONAL NOTICE

under Council Regulation (EC) No 139/2004
on the control of concentrations between undertakings

I ntroduction

The purpose of this Notice is to provide guidance as to jurisdictional issues under
Council Regulation (EC) No 139/2004, OJ L 24, 29.1.2003, page 1 (the “Merger
Regulation”).* This formal guidance should enable firms to establish more quickly,
in advance of any contact with the Commission, whether and to what extent their
operations may be covered by Community control of concentrations.

This Notice replaces the Notice on the concept of concentration?, the Notice on the
concept of full-function joint ventures,® the Notice on the concept of undertakings
concerned” and the Notice on calculation of turnover’.

This Notice deals with the concepts of a concentration and of a full-function joint
venture, undertakings concerned and the calculation of turnover as set out in Articles
1, 3 and 5 of the Merger Regulation. Issues concerning referrals are dealt with in the
Notice on referrals.® The Commission's interpretation of Articles 1, 3 and 5 in the
present Notice is without prejudice to the interpretation which may be given by the
Court of Justice or by the Court of First Instance of the European Communities.

The guidance set out in this Notice reflects the Commission’s experience in applying
the recast Merger Regulation and the former Merger Regulation since the latter
entered into force on 21 September 1990. The general principles governing the
issues dealt with in this Notice have not been changed by the entry into force of
Regulation (EC) No 139/2004, but where changes have occurred, the Notice deals

1

Where it is necessary in this Notice to distinguish between Regulation 139/2004 and Council

Regulation (EEC) No 4064/89 (OJ L 395, 30.12.19989, corrected version in OJ L 257, 21.9.1990, p.13,
Regulation last amended by Regulation (EC) No 1310/97, OJ L 180, 9.7.1997, p.1, corrigendum in OJ L 40,
13.2.1998, p.17), the former will be referred to as the “recast Merger Regulation” whereas the latter will be
geferred to asthe “former Merger Regulation”. Articles without reference refer to the recast Merger Regulation.

3
4
5
6

0J C 66, 02.03.1998, p. 5.
0JC 66, 02.03.1998, p.1.
0JC 66, 02.03.1998, p.14.
0JC 66, 02.03.1998, p.25.
0JC 56, 05.03.2005, p. 2.



with them explicitly. The principles contained in the Notice will be applied and
further developed by the Commission in individual cases.

According to Article 1, the Merger Regulation only applies to operations that satisfy
two conditions. First, there must be a concentration of two or more undertakings
within the meaning of Article 3 of the Merger Regulation. Secondly, the turnover of
the undertakings concerned, calculated in accordance with Article 5, must satisfy the
thresholds set out in Article 1 of the Regulation. The notion of a concentration
(including the particular requirements for joint ventures), as the first condition, is
deat with under Part B; the identification of undertakings concerned and the
calculation of their turnover as relevant for the second condition are dealt with under
Part C.

The Commission addresses the question of its jurisdiction over a concentration in
decisions according to Article 6 of the Merger Regulation.’

The concept of concentration

According to Article 3(1) of the Merger Regulation, a concentration only covers
operations where a change of control in the undertakings concerned occurs on a
lasting basis. Recital 20 in the preamble to the Merger Regulation further explains
that the concept of concentration is intended to relate to operations which bring
about a lasting change in the structure of the market. Because the test in Article 3 is
centred on the concept of control, the existence of a concentration is to a great extent
determined by qualitative rather than quantitative criteria.

Article 3(1) of the Merger Regulation defines two categories of concentrations:
- those arisng from a merger between previoudy independent undertakings
(point (a));

- those arising from an acquisition of control (point (b)).

These are treated respectively in Sections | and 11 below.

M er ger s between previoudy independent undertakings

See also opinion of AG Kokott in Case C-202/06 Cementbouw v Commission of 26 April 2007,
paragraph 56 (not yet reported).



A merger within the meaning of Article 3(1)(a) of the Merger Regulation occurs when
two or more independent undertakings amalgamate into a new undertaking and cease
to exist as separate lega entities. A merger may aso occur when an undertaking is
absorbed by another, the latter retaining its legal identity while the former ceases to

A merger within the meaning of Article 3(1)(a) may also occur where, in the absence
of a legad merger, the combining of the activities of previoudy independent
undertakings results in the creation of a single economic unit’. This may arise in
particular where two or more undertakings, while retaining their individua legal
persondlities, establish contractually a common economic management'® or the
structure of a dual listed company.™ If this leads to a defacto amalgamation of the
undertakings concerned into a single economic unit, the operation is considered to be a
merger. A prerequisite for the determination of such a de facto merger is the existence
of a permanent, single economic management. Other relevant factors may include
interna profit and loss compensation or a revenue distribution as between the various
entities within the group, and their joint liability or externa risk sharing. The de facto
amalgamation may be solely based on contractua arrangements™, but it can also be
reinforced by cross-shareholdings between the undertakings forming the economic

Person or undertaking acquiring control

See, for example, Case COMP/M. 1673 — VebaVIAG of 13 June 2000; Case COMP/M.1806 —
AstraZeneca/Novartis of 26 July 2000; Case COMP/M.2208 - Chevron/Texaco of 26 January 2001; and
Case IV/M.1383 - Exxon/Mobil of 29 September 1999. A merger in the meaning of Article 3(1)(a) is not
deemed to occur if atarget company is merged with a subsidiary of the acquiring company to the effect
that the parent company acquires control of the target undertaking under Article 3(1)(b), see Case
COMP/M.2510 — Cendant/Galileo of 24 September 2001.

9.

exist asalegal entity.?
10.

unit.
. Acquisition of control
1 Concept of control
11
8
9

10

11

12

In determining the previous independence of undertakings, the issue of control may be relevant as the
merger might otherwise only be an interna restructuring within the group. In this specific context, the
assessment of control also follows the general concept set out below and includes de jure as wdll as de
facto control.

This could apply for example in the case of a "Gleichordnungskonzern" in German law, certain
"Groupements dIntérét Economique” in French law, and the amalgamation of partnerships, as in Case
IV/M.1016 — Price Waterhouse/Coopers& Lybrand of 20 May 1998.

Case IV/IM.660 - RTZ/CRA of 7 December 1995; Case COMP/M.3071 — Carnival Corporation/P& O
Princess 1l of 24 July 2002.

See Case 1V/M.1016 — Price Waterhouse/Coopers& Lybrand of 20 May 1998; Case COMP/M.2824 —
Ernst & Y oung/Andersen Germany of 27 August 2002.



11

12.

13.

Article 3 (1)(b) provides that a concentration occurs in the case of an acquisition of
control. Such control may be acquired by one undertaking acting alone or by severd
undertakings acting jointly.

Person controlling another undertaking

Control may aso be acquired by a person in circumstances where that person aready
controls (whether solely or jointly) at least one other undertaking or, alternatively, by a
combination of persons (which control another undertaking) and undertakings. The
term "person” in this context extends to public bodies™ and private entities, as well
asnatura persons. Acquisitions of control by natura persons are only considered to
bring about a lasting change in the structure of the undertakings concerned if those
natural persons carry out further economic activities on their own account or if they
control at least one other undertaking.™*

Acquirer of control

Contral is normally acquired by persons or undertakings which are the holders of the
rights or are entitled to rights conferring control under the contracts concerned
(Article 3(3)(a)). However, there are also situations where the forma holder of a
contralling interest differs from the person or undertaking having in fact the real power
to exercise the rights resulting from this interest. This may be the case, for example,
where an undertaking uses another person or undertaking for the acquisition of a
controlling interest and has the power to exercise the rights conferring control through
this person or undertaking, i.e. the latter is formally the holder of the rights, but acts
only as a vehicle. In such a situation, control is acquired by the undertaking which in
redity is behind the operation and in fact enjoys the power to control the target
undertaking (Article 3(3)(b)). The Court of First Instance concluded from this
provision that control held by commercia companies can be attributed to their
exclusive shareholder, their mgority shareholders or to those jointly controlling the
companies since these companies comply in any event with the decisons of those
shareholders.™ A controlling shareholding which is held by different entitiesin a group

13

14

15

Including the State itself, e.g. Case IV/M.157 - Air France/Sabena, of 5 October 1992 in relation to the
Belgian State, or other public bodies such as the Treuhandanstalt in CaselV/M.308 - Kai und
SalzZ/IMDK /Treuhand, of 14 December 1993. See, however, recital 22 of the Merger Regulation.

Case IVIM.82 — AskolJakobs/Adia of 16 May 1991 including a private individua as undertaking
concerned.; Case COMP/M3762 - Apax/Travelex of 16 June 2005 in which a private individua acquiring
joint control was not considered an undertaking concerned.

Judgment in Case T-282/02 Cementbouw v Commission, paragraph 72, [2006] ECR 11-319.



is normaly attributed to the undertaking exercising control over the different formal
holders of the rights. In other cases, the evidence needed to establish this type of
indirect control may include, either separately or in combination and to be assessed on
a case-by-case basis, factors such as shareholdings, contractual relations, source of
financing or family links.*®

Acquisition of control by investment funds

14. Specific issues may arise in the case of acquisitions of control by investment funds.
The Commission will analyse structures involving investment funds on a case-by-case
basis, but some genera features of such structures can be set out on the basis of the
Commission’s past experience.

15. Investment funds are often set up in the legal form of limited partnerships, in which the
investors participate as limited partners and normally do not exercise control, either
individually or collectively. The investment funds usually acquire the shares and voting
rights which confer control over the portfolio companies. Depending on the
circumstances, control is normally exercised by the investment company which has set
up the fund as the fund itsdf is typically a mere investment vehicle; in more
exceptional circumstances, control may be exercised by the fund itself. The investment
company usualy exercises control by means of the organisationa structure, e.g. by
controlling the general partner of fund partnerships, or by contractual arrangements,
such as advisory agreements, or by a combination of both. This may be the case even if
the investment company itself does not own the company acting as a general partner,
but their shares are held by natural persons (who may be linked to the investment
company) or by a trust. Contractua arrangements with the investment company, in
particular advisory agreements, will become even more important if the genera partner
does not have any own resources and personnel for the management of the portfolio
companies, but only congtitutes a company structure whose acts are performed by
persons linked to the investment company. In these circumstances, the investment
company normally acquires indirect control within the meaning of Article 3(1)(b) and
3(3)(b) of the Merger Regulation, and has the power to exercise the rights which are
directly held by the investment fund.*’

12 M eans of contr ol

1o See Case M.754 — Anglo American Corporatior/Lonrho of 23 April 1997.

17 This structure aso has an effect on how the turnover is calculated in situations involving investment funds,
See paragraphs 189ff.



Control is defined by Article 3(2) of the Merger Regulation as the possibility of
exercising decisive influence on an undertaking. It is therefore not necessary to show
that the decisive influence is or will be actualy exercised. However, the possibility of
exercising that influence must be effective®® Article 3(2) further provides that the
possibility of exercising decisive influence on an undertaking can exist on the basis of
rights, contracts or any other means, either separately or in combination, and having
regard to the considerations of fact and law involved. A concentration therefore may
occur on a legd or a defacto basis, may take the form of sole or joint control, and
extend to the whole or parts of one or more undertakings (cf. Article 3(1)(b)).

Control by the acquisition of shares or assets

Whether an operation gives rise to an acquisition of control therefore depends on a
number of lega and/or factual elements. The most common means for the acquisition
of control is the acquisition of shares, possbly combined with a shareholders
agreement in cases of joint control, or the acquisition of assets.

Control can aso be acquired on a contractual basis. In order to confer control, the
contract must lead to asimilar control of the management and the resources of the other
undertaking as in the case of acquisition of shares or assets. In addition to transferring
control over the management and the resources, such contracts must be characterised
by a very long duration (ordinarily without a possibility of early termination for the
party granting the contractual rights). Only such contracts can result in a structural
change in the market.’® Examples of such contracts are organisational contracts under
national company law® or other types of contracts, e.g. in the form of agreements for
the lease of the business, giving the acquirer control over the management and the
resources despite the fact that property rights or shares are not transferred. In this
respect, Article 3(2)(a) specifies that control may also be congtituted by a right to use
the assets of an undertaking.?* Such contracts may also lead to a situation of joint

Judgment in Case T-282/02 Cementbouw v Commission, paragraph 58, [2006] ECR 11-319
In Case COMP/M.3858 — Lehman Brothers/SCG/Starwood/L e Meridien of 20 July 2005 the management
agreements had a duration of 10-15 years, in Case COMP/M.2632 — Deutsche Bahn/ECT
I nternational/United Depots/JV of 11 February 2002 the contract had a duration of 8 years.
Examples of such specific contracts under national company law are the “Beherrschungsvertrag” in
German law or the “Contrato de subordinacdo” in Portuguese law; such contracts do not exist in all

16.
17.
Control on a contractual basis

18.

18

19

20

Member States.
21

See Case COMP/M.2060 — Bosch/Rexroth of 12 January 2001 concerning a control contract
(Beherrschungsvertrag) in combination with a business lease; Case COMP/M.3136 — GE/Agfa NDT of 5



19.

20.

21.

control if both the owner of the assets as well as the undertaking controlling the
management enjoy veto rights over strategic business decisions.?

Control by other means

In line with these considerations, franchising agreements as such do not normally
confer control over the franchisee's business on the franchisor. The franchisee usualy
exploits the entrepreneuria resources on its own account even if essential parts of the
assets may belong to the franchisor.?® Furthermore, purely financial agreements, such
as sale-and-lease-back transactions with arrangements for a buyback of the assets at the
end of the term, do not normally constitute a concentration as they do not change
control over the management and the resources.

Furthermore, control can also be established by any other means. Purely economic
relationships may play a decisive role for the acquisition of control. In exceptional
circumstances, a situation of economic dependence may lead to control on a de facto
basis where, for example, very important long-term supply agreements or credits
provided by suppliers or customers, coupled with structura links, confer decisive
influence®® In such a situation, the Commission will carefully analyse whether such
economic links, combined with other links, are sufficient to lead to a change of control
on alasting basis.®

There may be an acquisition of control even if it is not the declared intention of the
parties or if the acquirer is only passive and the acquisition of control is triggered by
action of third parties. Examples are situations where the change of control results from
the inheritance of a shareholder or where the exit of a shareholder triggers a change of

22

23

24

25

December 2003 concerning a specific contract to transfer control over entrepreneurial resources,
management and risks; Case COMP/M.2632 — Deutsche Bahn/ECT International/United Depots/JV of 11
February 2002 concerning abusiness lease.

Case COMP/M.3858 — Lehman BrothersSCG/Starwood/Le Meridien of 20 July 2005; see aso case
IVIM.126 — Accor/Wagon-Lits of 28 April 1992 in the context of Article 5(4)(b) of the Merger
Regulation.

Case M.940 — UBS/Mister Minit, in the context of Article 5(4)(b) of the Merger Regulation. For the
treatment of franchising relationships in the competitive assessment, see Case COMP/M.4220 — Food
Service Project/ Tele Pizza of 6 June 2006. The situation in Case IV/M.126 — Accor/Wagon-Lits of 28
April 1992 has to be distinguished from franchising agreements,. In this case, again in the context of
Article 5(4)(b), the hotel company had a right to manage also hotels in which it only owned a minority
stake as it had entered into long-term hotel management agreements giving it decisive influence over the
day-to-day operations of these hotels, including decisions on budgetary matters.

See Case IV/M. 794 — Coca-ColalAmalgamated Beverages GB of 22 January 1997; Case | V/ESCS.1031 —
US/Sollac/Bamesa of 28 July 1993; Case 1V/M.625 — Nordic Capital/Transpool of 23 August 1995; for
the criteria see dso Case | V/M.697 - Lockheed Martin Corporation/Loral Corporation, of 27 March 1996.
See Case IV/M.258 - CCIE/GTE, of 25 September 1992 where the Commission did not find control due to
the temporary nature of the commercial agreementsinvolved.

10



22.

23.

13

control, in particular a change from joint to sole control.?® Article 3(1)(b) covers such
scenarios in specifying that control may aso be acquired “by any other means’.

Control and national company law

National legidation within a Member State may provide specific rules on the structure
of bodies representing the organization of decision-making within an undertaking.
While such legidation may confer some power of control upon persons other than the
shareholders, in particular on representatives of employees, the concept of control
under the Merger Regulation is not related to such a means of influence as the Merger
Regulation focuses on decisive influence enjoyed on the basis of rights, assets or
contracts or equivaent de facto means. Restrictions in the articles of association or in
genera law concerning the persons dligible to sit on the board, such as a provisions
requiring the appointment of independent members or excluding persons holding office
or employment in the parent companies, do not exclude the existence of control aslong
as the shareholders decide the composition of the decision-making bodies.?” Similarly,
despite provisions of nationa law foreseeing that decisions of acompany must be taken
by its company organs in its interests, those persons holding the voting rights have the
power to adopt those decisions and therefore have the possibility to exercise decisive
influence on the company.?®

Contral in other areas of legidation

The concept of control under the Merger Regulation may be different from that applied
in specific areas of Community and national legidation concerning, for example,
prudentia rules, taxation, air transport or the media. The interpretation of “control” in
other areas is therefore not necessarily decisive for the concept of control under the
Merger Regulation

Object of control

26
27
28

See Case COMP/M.3330 — RTL/M6 of 12 March 2004; Case COMP/M 452 - Avesta (I1) of 9 June 1994.
Judgment in Case T-282/02 Cementbouw v Commission, paragraphs 70, 73, 74 [2006] ECR 11-319.
Judgment in Case T-282/02 Cementbouw v Commission, paragraphs 79 [2006] ECR 11-319.

11
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25.

The Merger Regulation providesin Article 3(1)(b), (2) that the object of control can be
one or more, or aso parts of, undertakings which constitute legal entities, or the assets
of such entities, or only some of these assets. The acquisition of control over assets can
only be considered a concentration if those assets constitute the whole or a part of an
undertaking, i.e. a business with a market presence, to which a market turnover can be
clearly attributed.” The transfer of the client base of a business can fulfil these criteria
if this is sufficient to transfer a business with a market turnover.® A transaction
confined to intangible assets such as brands, patents or copyrights may aso be
considered to be a concentration if those assets congtitute a business with a market
turnover. In any case, the transfer of licences for brands, patents or copyrights, without
additional assets, can only fulfil these criteria if the licences are exclusive @ least in a
certain territory and the transfer of such licences will transfer the turnover-generating
activity.*! For non-exclusive licences it can be excluded that they may constitute on
their own abusiness to which a market turnover is attached.

Specific issues arise in cases where an undertaking outsources in-house activities, such
as the provision of services or the manufacturing of products, to a service provider.
Typical cases are the outsourcing of IT services to specialised IT companies.
Outsourcing contracts can take severa forms; their common characteritic is that the
outsourcing service supplier shal provide those services to the customer which the
latter has performed in-house before. Cases of simple outsourcing do not involve any
transfer of assets or employees to the outsourcing service suppliers, but it is usualy the
case that any assets or employees are retained by the customer. Such an outsourcing
contract is akin to anormal service contract and even if the outsourcing service supplier
acquires a right to direct those assets and employees of the customer, no concentration
arisesif the assets and employees will be used exclusively to service the customer.

29
30
31

Seg, e.g., Case COMP/M. 3867 — Vattenfall/Elsam and E2 Assets of 22 December 2005.

Case COMP/M.2857 — ECS/IEH of 23 December 2002.
In addition, the granting of licences and the transfer of patent licences will only constitute a concentration
if thisis done on alasting basis. In this respect, similar considerations as set out above in paragraph 18 for

the acquisition of control by (long-term) agreements apply.

12
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27.
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The situation may be different if the outsourcing service supplier, in addition to taking
over a certain activity which was previoudsy provided internaly, is transferred the
associated assets and/or personnel. A concentration only arises in these circumstances
if the assets constitute the whole or part of an undertaking, i.e. abusiness with accessto
the market. This requires that the assets previously dedicated to in-house activities of
the seller will enable the outsourcing service supplier to provide services not only to the
outsourcing customer but also to third parties, either immediately or within a short
period after the transfer. This will be the case if the transfer relates to an interna
business unit or a subsidiary already engaged in the provision of services to third
parties. If third parties are not yet supplied, the assets transferred in the case of
manufacturing should contain production facilities, the product know-how (it is
sufficient if the assets transferred allow the build-up of such capabilities in the near
future) and, if there is no existing market access, the means for the purchaser to
develop a market access within a short period of time (e.g. including existing contracts
or brands).** As regards the provision of services, the assets transferred should include
the required know-how (e.g. the relevant personnel and intellectual property) and those
facilities which allow market access (such as, e.g., marketing facilities).®® The assets
transferred therefore have to include at least those core elements that would alow an
acquirer to build up a market presence in atime-frame smilar to the start-up period for
joint ventures as set out below under paragraphs 97, 100. As in the case of joint
ventures, the Commission will take account of substantiated business plans and general
market features for assessing this.

If the assets transferred do not alow the purchaser to at least develop a market
presence, it is likely that they will be used only for providing services to the
outsourcing customer. In such circumstances, the transaction will not result in alasting
change in the market structure and the outsourcing contract is again Similar to a service
contract. The transaction will not congtitute a concentration. The specific requirements
under which a joint venture for the provision of outsourcing services is qualified as a
concentration are assessed in the present Notice in the section on full-function joint
ventures.

Change of control on alasting basis

32

33

See Case COMP/M.1841 - CededticallBM of 25 February 2000; Case COMP/M.1849 -
Solectron/Ericsson of 29 February 2000; Case COMP/M.2479 — Flextronicg/Alcatel — of 29 June 2001,
Case COMP/M.2629 — Flextronics/Xerox of 12 November 2001.

See, in the context of joint ventures, Case 1IV/M.560 — EDS/Lufthansa of 11 May 1995; Case
COMPIM.2478 - IBM ltdia/lBusiness Solutions/JV of 29 June 2001.

13
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29.

30.

Article 3(1) of the Merger Regulation defines the concept of a concentration in such a
manner asto cover operations only if they bring about a lasting change in the control of
the undertakings concerned and, as recital 20 adds, in the structure of the market. The
Merger Regulation therefore does not deal with transactions resulting only in a
temporary change of control. However, a change of control on a lasting basis is not
excluded by the fact that the underlying agreements are entered into for a definite
period of time, provided those agreements are renewable. A concentration may arise
even in cases in which agreements envisage a definite end-date, if the period envisaged
is sufficiently long to lead to a lasting change in the control of the undertakings
concerned.®

The question whether an operation results in alasting change in the market structure is
also relevant for the assessment of several operations occurring in succession, where
the first transaction is only transitory in nature. Several scenarios can be distinguished

in this respect.

In one scenario, severa undertakings come together solely for the purpose of acquiring
another company on the basis of an agreement to divide up the acquired assets
according to a pre-existing plan immediately upon completion of the transaction. In
such circumstances, in a first step, the acquisition of the entire target company is
carried out by one or several undertakings. In a second step, the acquired assets are
divided among severd undertakings. The question is then whether the first transaction
IS to be considered as a separate concentration, involving an acquisition of sole control
(in the case of a single purchaser) or of joint control (in the case of ajoint purchase) of
the entire target undertaking, or whether only the acquisitions in the second step
congtitute concentrations, whereby each of the acquiring undertakings acquires its
relevant part of the target undertaking.

See, in cases of joint ventures, Case COMP/M.2903 — DaimlerChryder/Deutsche Telekom/JV of 30 April
2003 where a period of 12 years was considered sufficient; Case COMP/M.2632 — Deutsche Bahn/ECT
International/United DepotsJV of 11 February 2002 with a contract duration of 8 years. In Case
COMP/M.3858 Lehman Brothers/Starwood/Le Meridien of 20 July 2005, the Commission considered a
minimum period of 10-15 years sufficient, but not a period of three years. The acquisition of control by the
acquisition of shares or assets is not normally confined to a definite period of time and is therefore
assumed to lead to a change of control on alasting basis. Only in the scenarios set out in paragraphs 29 ff.,
will an acquisition of control by shares or assets be exceptionally considered to be transitory in nature and
thus not to lead to alasting change in the control of the undertakings concerned.
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31

32.

33.

The Commission considers that the first transaction does not constitute a concentration,
and examines the acquisitions of control by the ultimate acquirers, provided a number
of conditions are met: First, the subsequent break-up must be agreed between the
different purchasers in a legaly binding way. Second, there must not be any
uncertainty that the second step, the division of the acquired assets, will take place
within a short time period after the first acquisition. The Commission considers that
normally the maximum time-frame for the division of the assets should be one year.*

If both conditions are met, the first acquisition does not result in a structural change on
a lasting basis. There is no effective concentration of economic power between the
acquirer(s) and the target company as a whole since the acquired assets are not held in
an undivided way on a lasting basis, but only for the time necessary to carry out the
immediate split-up of the acquired assets. In those circumstances, only the acquisitions
of the different parts of the undertaking in the second step will constitute
concentrations, whereby each of these acquisitions by different purchasers will
congtitute a separate concentration. Thisis irrespective of whether the first acquisition
is carried out by only one undertaking® or jointly by the undertakings which are also
involved in the second step.®” In any case, it must be noted that the scope of aclearance
decison will only alow for a takeover of the entire target if the break-up can proceed
within a short time-frame afterwards and the different parts of the target undertaking
aredirectly sold on to the respective ultimate buyer.

However, if these conditions are not fulfilled, in particular if it is not certain that the
second step will proceed within a short time-frame after the first acquisition, the
Commission will consider the first transaction as a separate concentration, involving
the entire target undertaking. This, e.g., is the case if the first transaction may aso
proceed independently of the second transaction® or if a longer transitory period is
needed to divide up the target undertaking.*

35

36

37

38

39

Seg, e.g., Cases COMP/M. Case No COMP/M.3779 — Pernod Ricard/Allied Domecq of 24 June 2005 and
COMP/M.3813 — Fortune Brands/Allied Domecq of 10 June 2005, where the split-up of the assets was
foreseen to become effective within 6 months after the acquisition.

For afirst acquisition by only one undertaking see Case COMP/M.3779 — Pernod Ricard/Allied Domecq
of 24 June 2005 and Case COMP/M.3813 — Fortune Brands/Allied Domecg/Pernod Ricard of 10 June
2005; Case COMP/M.2060 — Bosch/Rexroth of 12 January 2001.

For a joint acquisition see Case COMP/M.1630 — Air Liquide/BOC of 18 January 2000; Case
COMP/IM.1922 - Semens/Bosch/Atecs of 11 August 2000; Case COMP/M.2059 -
Siemens/Dematic/VDO Sachs of 29 August 2000.

See Case COMP/M.2498 — UPM-Kymmene/Haindl of 21 November 2001 and Case COMP/M.2499 —
Norske Skog/Parenco/Walsum of 21 November 2001.

Case COMP/M.3372 — Carlsherg/Holsten of 16 March 2004.
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34. A second scenario is an operation leading to joint control for a starting-up period but,
according to legally binding agreements, this joint control will be converted to sole
control by one of the shareholders. As the joint control Situation may not constitute a
lasting change of control, the whole operation may be considered to be an acquisition
of sole contral. In the past, the Commission accepted that such a start-up period could
last up to three years* Such a period seems to be too long to exclude that the joint
control scenario has an impact on the structure of the market. The period therefore
should, in general, not exceed one year and the joint control period should be only
transitory in nature.** Only such a relatively short period will make it unlikely that the
joint control period will have a distinct impact on the market structure and can
therefore be considered as not leading to achange in control on alasting basis.

35. In athird scenario, an undertaking is “parked” with an interim buyer, often a bank, on
the basis of an agreement on the future onward sale of the business to an ultimate
acquirer. The interim buyer generally acquires shares “on behaf” of the ultimate
acquirer, which often bears the major part of the economic risks and may aso be
granted specific rights. In such circumstances, the first transaction is only undertaken to
facilitate the second transaction and the first buyer is directly linked to the ultimate
acquirer. Contrary to the situation described in the first scenario in paragraphs 30-33,
no other ultimate acquirer is involved, the target business remains unchanged, and the
sequence of transactions is initiated aone by the sole ultimate acquirer. From the date
of the adoption of this Notice, the Commission will examine the acquisition of control
by the ultimate acquirer, as provided for in the agreements entered into by the parties.
The Commission will consider the transaction by which the interim buyer acquires
control in such circumstances as the first step of a single concentration comprising the
lasting acquisition of control by the ultimate buyer.

15 Interrelated transactions

1.5.1 Relation between Article 3 and Article 5(2) second subpar agraph

36. Severa transactions can be treated as a single concentration under the Merger
Regulation either according to the genera rule of Article 3 — as the transactions are

"0 Case 1V/M.425 — British Telecom/Santander of 28 March 1994.

“ See Case M.2389 — Shell/DEA of 20 December 2001 where the ultimate acquirer of sole control had a
strong influence in the operationad management during the joint control period; Case M.2854 —
RAG/Degussa of 18 November 2002 where the transitional period was designed to facilitate internal post-
merger restructuring.
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37.

38.

39.

interdependent - or according to the specific provison of Article 5(2) second
subparagraph.

Article 5(2) second subparagraph governs a different question from that referred to by
Article 3 of the Merger Regulation. Article 3 defines the existence of a*concentration”
in genera and materia terms, but does not directly determine the question of the
Commission’s competence in respect of concentrations. Article 5 intends to specify the
scope of the Merger Regulation, in particular by defining the turnover to be taken into
account for the purpose of determining whether a concentration has Community
dimension, and Article 5(2) second subparagraph alows the Commission in this
respect to consider two or more concentrative transactions to constitute a single
concentration for the purposes of calculating the turnover of the undertakings
concerned. The assessment whether, in application of Article 3, a number of
transactions give rise to a single concentration or whether those transactions must be
regarded as giving rise to a number of concentrations, is thereby logically precedent to
the question addressed in Article 5(2) second subparagraph. *

1.5.2 Interdependent transactionsunder Article 3

The genera and teleologica definition of a concentration set out in Article 3(1) — the
result being control of one or more undertakings — implies that it makes no difference
whether control was acquired by one or several legal transactions, provided that the end
result constitutes a single concentration. Two or more transactions constitute a single
concentration for the purposes of Article 3 if they are unitary in nature. It should
therefore be determined whether the result leads to conferring one or more
undertakings direct or indirect economic control over the activities of one or more other
undertakings. For the assessment, the economic reality underlying the transactionsisto
be identified and thus the economic aim pursued by the parties. In other words, in order
to determine the unitary nature of the transactions in question, it is necessary, in each
individua case, to ascertain whether those transactions are interdependent, in such a
way that one transaction would not have been carried out without the other.*®

Recital 20 to the Merger Regulation explainsin this respect that it is appropriate to treat
as a single concentration transactions that are closely connected in that they are linked
by condition. The requirement that the transactions are interdependent as set out by the

42

Judgment in Case T-282/02 Cementbouw v Commission, paragraphs 113-119 [2006] ECR 11-319.
Judgment in Case T-282/02 Cementbouw v Commission, paragraphs 104-109 [2006] ECR 11-319:
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41.

42.

Court of First Instance in the Cementbouw judgment™ thereby corresponds to the
explanation set out in recital 20 that the transactions are linked by condition.

This generd approach reflects, on the one hand, that under the Merger Regulation
transactions which stand or fall together according to the economic objectives pursued
by the parties should also be analysed in one procedure. In these circumstances, the
change of the market structure is brought about by these transactions together. On the
other hand, if different transactions are not interdependent and if the parties would
proceed with one of the transactions if the other ones would not succeed, it seems
appropriate to assess these transactions individually under the Merger Regulation.

However, several transactions, even if linked by condition upon each other, can only be
treated as a single concentration, if control is acquired ultimately by the same
undertaking(s). Only in these circumstances two or more transactions can be
considered to be unitary in nature and therefore to congtitute a single concentration for
the purposes of Article 3. This excludes de-mergers of joint ventures by which
different parts of an undertaking are split between its former parent companies. The
Commission will consider those transactions as separate concentrations.*® The same
applies to transactions where two (or more) companies exchange assets in transactions
involving de-mergers of joint ventures or assets swaps. Although the parties will
normally consider those transactions as interdependent, the purpose of the Merger
Regulation requires a separate assessment of the results of each of the transactions:
Several undertakings acquire control of different assets, a separate combination of
resources takes place for each of the acquiring undertakings, and the impact on the
market of each of those acquisitions of control needs to be analysed separately under
the Merger Regulation.

The acquisition of different degrees of control (for example joint control of one
business and sole control of another business) raises specific questions. An operation
involving the acquisition of joint control of one part of an undertaking and sole control
of another part isin principle regarded as two separate concentrations under the Merger
Regulation.”” Those transactions constitute only one concentration if they are
interdependent and if the undertaking acquiring sole control is aso acquiring joint
control. In any case, such a scenario is considered to constitute one concentration

47

Judgment in Case T-282/02 Cementbouw v Commission, paragraphs 106-109 [2006] ECR 11-319.

This also covers situations where an undertaking sells a business to a purchaser and then acquirers the
sdler including the business sold, see Case COMP/M.4521 — L GI/Telenet of 26 February 2007.

See parallel cases COMP/M.3293 — Shell/BEB and COMP/M.3294 — ExxonMobil/BEB of 20 November
2003; case 1V/M.197 — Solvay/L aporte of 30 April 1992.

See Case IV/M.409 ABB/Renault Automation of 9 March 1994.
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where a corporate entity is acquired to which both the solely controlled and the jointly
controlled undertaking belong. On the basis of the interpretation in recita 20, the
stuation where the same undertaking acquires sole and joint control of other
undertakings based on interdependent agreementsis not to be treated differently. These
transactions, if they are interdependent, therefore congtitute a single concentration.

Requirement of conditionality of transactions

The required conditionality implies that none of the transactions would take place
without the others and they therefore constitute a single operation.* Such
conditionality is normally demonstrated if the transactions are linked de jure, i.e. the
agreements themselves are linked by mutua conditionality. If de facto conditionality
can be satisfactorily demonstrated, it may also suffice for treating the transactions as a
single concentration. This requires an economic assessment of whether each of the
transactions necessarily depends on the conclusion of the others.*® Further indications
of the interdependence of severa transactions may be the statements of the parties
themselves or the ssimultaneous conclusion of the relevant agreements. A conclusion of
de facto interconditionality of severa transactions will be difficult to reach in the
absence of their simultaneity. A pronounced lack of smultaneity of legally inter-
conditional transactions may likewise put into doubt their true interdependence.

The principle that several transactions can be treated as a single concentration under the
mentioned conditions only applies if the result is that control of one or more
undertakings is acquired by the same person(s) or undertaking(s). First, this may be the
case if a single business or undertaking is acquired via several legd transactions.
Second, a'so the acquisition of control of several undertakings — which could constitute
concentrations in themselves - can be linked in such away that it constitutes a single
concentration. However, it is not possible under the Merger Regulation to link different
legal transactions which only partly concern the acquisition of control of undertakings,
but partly also the acquisition of other assets, such as non-controlling minority stakesin
other companies. It would not be in line with the genera framework and the purpose
of the Merger Regulation if different transactions, linked by conditionality, were
assessed as a whole under the Merger Regulations if only some of these transactions
lead to achange in control of agiven target.

49

Judgment in Case T-282/02 Cementbouw v Commission, paragraphs 127 et seq. [2006] ECR 11-319.
Judgment in Case T-282/02 Cementbouw v Commission, paragraphs 131 et seq. [2006] ECR 11-319. See
Case COMP/IM.4521 — LGI/Telenet of 26 February 2007, where the interdependence was based on the
fact that two transactions were decided and carried out simultaneously and that, according to the economic
aims of the parties, each of the transactions would not have been carried out without the other.
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Acquisition of a single business

A single concentration may therefore exist if the same purchaser(s) acquire control of a
single business, i.e. a single economic entity, via several legal transactions if those are
inter-conditional. This is the case irrespective of whether the businessis acquired in a
corporate structure, consisting of one or severa companies, or whether various assets
are acquired which form a single business, i.e. a sSingle economic entity managed for a
common commercial purpose to which al the assets contribute. Such a business may
comprise majority and minority stakes in companies as well as tangible and intangible
assets. If severd lega transactions which are interdependent are required to transfer
such a business, these transactions constitute one concentration.™

Parallel and serial acquisitions of control

For the treatment of several acquisitions of control as a single concentration, severa
scenarios have arisen in the Commission’s past decisiona practice. One such scenario
isaparald acquisition of control, i.e. undertaking A acquires control of undertaking B
and C in parallel from separate sellers on condition that A is not obliged to buy either
and neither seller is obliged to sdl, unless both transactions proceed.” Another
scenario is a seria acquisition of control, i.e. undertaking A acquires control of
undertaking B conditional on B’ s prior or simultaneous acquisition of undertaking C, as
illustrated by the Kingfisher case.®

Serial acquisition of solefjoint control

50

51

52

See Case 1V/M.470 — Gencor/Shell of 29 August 1994; COMP/M.3410 — Tota/Gaz de France of 8
October 2004; Case IV/M.957 — L’ Oreal/Procasa/Cosmetique I bericalAlbesa of 19 September 1997; Case
IV/M.861 — Textron/Kautex of 18 December 1996 where all the assets were also used in the same product
market. The same considerations apply if ajoint venture is created by several companies, forming asingle
business, see Case M.4048 - Sonae Industria'Tarkett of 12 June 2006 where the interdependence of
transactions establishing, respectively, a production and a distribution joint venture was necessary in order
to demonstrate that there was a single concentration that would create a full-function joint venture.

Case COMP/IM.2926 — EQT/H& R/Dragoco — of 16 September 2002; the same considerations apply to the
guestion when several mergers constitute one concentration in the meaning of Article 3(1)(a), Case
COMP/M. 2824 — Ernst & Y oung/Andersen Germany of 27 August 2002.

Case 1V/M.1188 - Kingfisher/Wegert/ProMarkt of 18 June 1998; case COMP/M.2650 -—
Haniel/Cementbouw/JV (CVK) of 26 June 2002;
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In the same way as the Kingfisher scenario, the Commission approaches cases where,
in a seria transaction, an undertaking agrees to acquire first sole control of a target
undertaking, with a view to directly selling on parts of the acquired stake in the target
to another undertaking, finally resulting in joint control of both acquirers over the target
company. If both acquisitions are inter-conditional, the two transactions constitute a
single concentration and only the acquisition of joint control, as the final result of the
transactions, will be considered by the Commission.*

1.5.3 Seriesof transactionsin securities

Recital 20 of the Merger Regulation further explains that a single concentration will
also arise in cases where control over one undertaking is acquired by a series of
transactions in securities from one or severa sellers taking place within a reasonably
short period of time. The concentration in these scenarios is not limited to the
acquigition of the “one and decisive” share, but will cover al the acquisitions of
securities which take place in the reasonably short period of time.

1.5.4 Article 5(2) subparagraph 2

Article 5(2) subparagraph 2 provides a specific rule which alows the Commission. to
consider successive transactions occurring in a fixed period of time a single
concentration for the purposes of calculating the turnover of the undertakings
concerned. The purpose of this provision is to ensure that the same persons do not
bresk a transaction down into series of sales of assets over a period of time, with the
am of avoiding the competence conferred on the Commission by the Merger
Regulation.

If two or more transactions (each of them bringing about an acquisition of control) take
place within atwo-year period between the same persons or undertakings, they shall be
quaified as a single concentration®, irrespective of whether or not those transactions
relate to parts of the same business or concern the same sector. This does not apply
where the same persons or undertakings are joined by other persons or undertakings for
only some of the transactions involved. It is sufficient if the transactions, athough not
carried out between the same companies, are carried out between companies belonging

Case COMP/M.2420 — Mitsui/CVRD/Caemi of 30 October 2001.

Judgment in Case T-282/02 Cementbouw v Commission, paragraph 118 [2006] ECR 1-319.

See Case COMP/M.3173 — E.ON/Fortum Burghausen/Smaland/Endenderry of 13 June 2003. This aso
applies to situations where sole control is acquired whereby only parts of the undertaking were previously
jointly controlled by the acquiring undertaking, case COMP/M. 2679 — EdF/TXU/ Europe/24 Seven of 20
December 2001.
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51.

1.7

52.

to the same respective groups. The provision aso applies to two or more transactions
between the same persons or undertakings if they are carried out smultaneoudly.
Whenever they lead to acquisitions of control by the same undertaking, such
simultaneous transactions between the same parties form a single concentration even if
they are not conditional upon each other.®® However, Article 5(2) subparagraph 2
would not appear to apply to different transactions at least one of which involves an
undertaking concerned which is distinct from the common seller(s) and buyer(s). In
Situations involving two transactions where one transaction results in sole control and
the other in joint control, Article 5(2) subparagraph 2 therefore does not apply unless
the other jointly controlling parent(s) in the latter transaction are the seller(s) of the
solely controlling stake in the former transaction.

Internal Restructuring

A concentration within the meaning of the Merger Regulation is limited to changes in
control. An internal restructuring within a group of companies does not constitute a
concentration. This applies, e.g., to increases in shareholdings not accompanied by
changes of control or to restructuring operations such as a merger of a dua listed
company into a single legal entity or a merger of subsidiaries. A concentration could
only arise if the operation leads to a change in the quaity of control of one undertaking
and thereforeis no longer purely internal.

Concentrationsinvolving State-owned undertakings

An exceptiona situation exists where both the acquiring and acquired undertakings are
companies owned by the same State (or by the same public body or municipdity). In
this case, whether the operation is to be regarded as an internal restructuring dependsin
turn on the question whether both undertakings were formerly part of the same
economic unit. Where the undertakings were formerly part of different economic units
having an independent power of decision, the operation will be deemed to constitute a
concentration and not an internal restructuring.”’ However, where the different
economic units will continue to have an independent power of decision aso after the
operation, the operation is only to be regarded as an internal restructuring, even if the
shares of the undertakings, constituting different economic units, should be held by a

56
57

Case 1V/M.1283 — V olkswagen/RolIsRoyce/Cosworth of 24 August 1998.

Case IV/IM.0O97 -  Péchiney/Usinor, of 24 June 1991, Case [IV/M.216
CEA Indugtrie/France Telecom/SGS-Thomson, of 22 February 1993; Case 1V/M.931 — Neste/IVO of 2
June 1998. See aso recita 22 of the Merger Regulation.
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53.

55.

56.

single entity, such as a pure holding company.>®

However, the prerogatives exercised by a State acting as a public authority rather than
as a shareholder, in so far as they are limited to the protection of the public interest, do
not congtitute control within the meaning of the Merger Regulation to the extent that
they have neither the aim nor the effect of enabling the State to exercise a decisive
influence over the activity of the undertaking.

Sole control

Sole control is acquired if one undertaking alone can exercise decisive influence on an
undertaking. Two general situations in which an undertaking has sole control can be
digtinguished. Firgt, the solely controlling undertaking enjoys the power to determine
the strategic commercial decisions of the other undertaking. This power is typically
achieved by the acquisition of a majority of voting rights in a company. Second, a
Situation aso conferring sole control exists where only one shareholder is able to veto
strategic decisions in an undertaking, but this shareholder does not have the power, on
his own, to impose such decisions (the so-called negative sole control). In these
circumstances, a single shareholder possesses the same level of influence as that
usually enjoyed by an individual shareholder which jointly-controls a company, i.e. the
power to block the adoption of strategic decisions. In contrast to the Situation in a
jointly controlled company, there are no other shareholders enjoying the same level of
influence and the shareholder enjoying negative sole control does not necessarily have
to cooperate with specific other shareholders in determining the strategic behaviour of
the controlled undertaking. Since this shareholder can produce a deadlock situation, the
shareholder acquires decisive influence within the meaning of Article 3 (2) and
therefore control within the meaning of the Merger Regulation.®

Sole control can be acquired on ade jure and/or de facto basis.
Dejure sole control

Sole contral is normally acquired on a lega basis where an undertaking acquires a
majority of the voting rights of a company. In the absence of other elements, an

58

59
60

Specific issues concerning the calculation of turnover for state-owned companies are dealt with in
paragraphs 192-194

Case 1V/IM.493 - Tractebel/Distrigaz 11, of 1 September 1994.

Since this shareholder is the only undertaking acquiring a controlling influence, only this shareholder is
obliged to submit a notification under the Merger Regulation.
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58.

59.

acquisition which does not include a mgjority of the voting rights does not normally
confer control even if it involves the acquisition of a mgority of the share capita.
Where the company statutes require a supermgority for strategic decisons, the
acquisition of a smple mgority of the voting rights may not confer the power to
determine strategic decisions, but may be sufficient to confer a blocking right on the
acquirer and therefore negative control.

Even in the case of a minority shareholding, sole control may occur on alegal basisin
Stuations where specific rights are attached to this shareholding. These may be
preferentiad shares to which specia rights are attached enabling the minority
shareholder to determine the strategic commercia behaviour of the target company,
such as the power to appoint more than half of the members of the supervisory board or
the administrative board. Sole control can aso be exercised by a minority shareholder
who has the right to manage the activities of the company and to determine its business
policy on the basis of the organisational structure (e.g. as a genera partner in alimited
partnership which often does not even have a shareholding).

A typical situation of negative sole control occurs where one shareholder holds 50% in
an undertaking whilst the remaining 50% is held by several other shareholders
(assuming this does not lead to positive sole control on a de facto basis), or where there
is a supermajority required for strategic decisons which in fact confers a veto right
upon only one shareholder, irrespective of whether it is a mgority or a minority
shareholder.®*

De facto sole control

A minority shareholder may also be deemed to have sole control on a defacto basis.
This is in particular the case where the shareholder is highly likely to achieve a
majority at the shareholders meetings, given the level of its shareholding and the
evidence resulting from the presence of shareholders in the shareholders meetings in
previous years.*? Based on the past voting pattern, the Commission will carry out a
prospective analysis and take into account foreseeable changes of the shareholders

61

62

See consecutive Cases COMP/M.3537 — BBVA/BNL of 20 August 2004 and M.3768 — BBVA/BNL of
27 April 2005; Case M.3198 — VW-Audi/VW-Audi Vertriebszentren of 29 July 2003; Case
COMP/M.2777 — Cinven Limited/Angel Street Holdings of 8 May 2002; Case IV/M.258 - CCIE/GTE,
of 25 September 1992. In Case COMP/M.3876 — Diester Industrie/Bunge/JV of 30 September 2005,
there was the specific situation that a joint venture held a stake in a company by which it had negative
sole control over this company.

Case IV/IM.343 - Société Générale de Belgique/Générale de Banque, of 3 August 1993; Case
COMP/M.3330 — RTL/M6 of 12 March 2004 ; Case IV/M.159 — Mediobanca/Generali of 19 December
1991.
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presence which might arise in future following the operation.®> The Commission will
further analyse the position of other shareholders and assess their role. Criteriafor such
an assessment are in particular whether the remaining shares are widely dispersed,
whether other important shareholders have structural, economic or family links with
the large minority shareholder or whether other shareholders have a strategic or a
purely financial interest in the target company; these criteriawill be assessed on a case-
by-case basis® Where, on the basis of its shareholding, the historic voting pattern at
the shareholders meeting and the position of other shareholders, a minority shareholder
is likely to have a stable mgority of the votes at the shareholders meeting, then that
large minority shareholder istaken to have sole control.®®

An option to purchase or convert shares cannot in itself confer sole control unless the
option will be exercised in the near future according to legally binding agreements®®.
However, in exceptiona circumstances an option, together with other elements, may
lead to the conclusion that thereis de facto sole control .’

Sole control acquired by other means than voting rights

Apart from the acquisition of sole control on the basis of voting rights, the
considerations outlined in section 1.2 concerning the acquisition of sole control by
purchase of assets, by contract, or by any other means aso apply.

Joint control exists where two or more undertakings or persons have the possibility of
exercising decisive influence over another undertaking. Decisive influence in this sense
normally means the power to block actions which determine the strategic commercia
behaviour of an undertaking. Unlike sole control, which confers upon a specific
shareholder the power to determine the strategic decisions in an undertaking, joint
control is characterized by the possibility of a deadlock situation resulting from the

See Case COMP/M.4336 — MAN/Scania of 20 December 2007 as regards the question whether

60.

61.

3. Joint Control

62.

63

o Volkswagen hat acquired control of MAN.

65

66

67

Case IV/M.754 — Anglo American/Lonrho of 23 April 1997; Case IV/M.025 - Arjomari/Wiggins Teape,
of 10 February 1990.

See also Case COMP/M.2574 — Pirelli/Edizione/Olivetti/Telecom Italia of 20 September 2001; Case
1V/M.1519 — Renault/Nissan of 12 May 1999.

Judgment in Case T 2/93, Air France v Commission [1994] ECR 11-323. Even though an option does
normally not in itself lead to a concentration, it can be taken into account for the substantive assessment
in arelated concentration, see Case COMP/M.3696 — E.ON/MOL of 21 December 2005, at paragraphs
12-14, 480, 762 et subseq.

Case IV/M.397 — Ford/Hertz of 7 March 1994.
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31

32

65.

power of two or more parent companies to regect proposed strategic decisions. It
follows, therefore, that these shareholders must reach a common understanding in
determining the commercia policy of the joint venture and that they are required to
cooperate.®

Asin the case of sole control, the acquisition of joint control can aso be established on
a de jure or defacto bass. There is joint control if the shareholders (the
parent companies) must reach agreement on mgor decisions concerning the controlled
undertaking (the joint venture).

Equality in voting rights or appointment to decision-making bodies

The clearest form of joint control exists where there are only two parent companies
which share equally the voting rights in the joint venture. In this case, it is not
necessary for a forma agreement to exist between them. However, where there is a
formal agreement, it must be consistent with the principle of equality between the
parent companies, by laying down, for example, that each is entitled to the same
number of representatives in the management bodies and that none of the members has
a casting vote®. Equality may aso be achieved where both parent companies have the
right to appoint an equal number of members to the decision-making bodies of the joint
venture.

Vetorights

Joint control may exist even where there is no equality between the two
parent companies in votes or in representation in decision-making bodies or where
there are more than two parent companies. Thisis the case where minority shareholders
have additional rights which alow them to veto decisions which are essential for the
strategic commercial behaviour of the joint venture™. These veto rights may be set out
in the datute of the joint venture or conferred by agreement between its
parent companies. The veto rights themselves may operate by means of a specific
quorum required for decisions taken at the shareholders meeting or by the board of
directors to the extent that the parent companies are represented on this board. It isaso
possible that strategic decisions are subject to approval by a body, e.g. supervisory
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69

70

See also Judgment in Case T-282/02 Cementbouw v Commission, paragraphs 42, 52, 67 [2006] ECR II-
319.

Case COMP/M.3097 — Maersk Data/lEurogate I1T; Global Transport Solutions JV of 12 March 2003;
Case IVIM.272 - Matral CAP Gemini Sogeti, of 17 March 1993.

Case T 2/93, Air France v Commission [1994] ECR 11-323; Case 1V/M.010 - Conagra/ldea, of 3 May
1991.
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67.

68.

69.

board, where the minority shareholders are represented and form part of the quorum
needed for such decisions.

These veto rights must be related to strategic decisions on the business policy of the
joint venture. They must go beyond the veto rights normally accorded to minority
shareholdersin order to protect their financial interests as investors in the joint venture.
This normal protection of the rights of minority shareholdersis related to decisions on
the essence of the joint venture, such as changes in the statute, an increase or decrease
in the capital or liquidation. A veto right, for example, which prevents the sae or
winding-up of the joint venture does not confer joint control on the minority
shareholder concerned”.

In contrast, veto rights which confer joint control typically include decisions on issues
such as the budget, the business plan, major investments or the appointment of senior
management. The acquidition of joint control, however, does not require that the
acquirer has the power to exercise decisive influence on the day-to-day running of an
undertaking. The crucia element is that the veto rights are sufficient to enable the
parent companies to exercise such influence in relation to the strategic business
behaviour of the joint venture. Moreover, it is not necessary to establish that an
acquirer of joint control of the joint venture will actually make use of its decisive
influence. The possibility of exercising such influence and, hence, the mere existence
of the veto rights, is sufficient.

In order to acquire joint contral, it is not necessary for a minority shareholder to have
all the veto rights mentioned above. It may be sufficient that only some, or even one
such right, exists. Whether or not this is the case depends upon the precise content of
the veto right itself and aso the importance of this right in the context of the specific
business of the joint venture.

Appointment of senior management and deter mination of budget

Very important are the veto rights concerning decisions on the appointment and
dismissal of the senior management and the approval of the budget. The power to co-
determine the structure of the senior management, such as the members of the board,
usualy confers upon the holder the power to exercise decisive influence on the
commercia policy of an undertaking. The same is true with respect to decisions on the
budget since the budget determines the precise framework of the activities of the joint
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venture and, in particular, the investments it may make.

Business plan

The business plan normally provides details of the aims of a company together with the
measures to be taken in order to achieve those ams. A veto right over this type of
business plan may be sufficient to confer joint control even in the absence of any other
veto right. In contrast, where the business plan contains merely genera declarations
concerning the business ams of the joint venture, the existence of a veto right will be
only one element in the general assessment of joint control but will not, on its own, be
sufficient to confer joint control.

Investments

In the case of a veto right on investments, the importance of this right depends, first, on
the level of investments which are subject to the approva of the parent companies and,
secondly, on the extent to which investments constitute an essential feature of the
market in which the joint venture is active. In relation to the first criterion, where the
level of investments necessitating approval of the parent companies is extremely high,
this veto right may be closer to the normal protection of the interests of a minority
shareholder than to aright conferring a power of co-determination over the commercid
policy of the joint venture. With regard to the second, the investment policy of an
undertaking is normally an important element in assessing whether or not there isjoint
control. However, there may be some markets where investment does not play a
significant role in the market behaviour of an undertaking.

Mar ket-specific rights

Apart from the typical veto rights mentioned above, there exist a number of other
possible veto rights related to specific decisions which are important in the context of
the particular market of the joint venture. One example is the decison on the
technology to be used by the joint venture where technology is a key feature of the joint
venture's activities. Another example relates to markets characterized by product
differentiation and a significant degree of innovation. In such markets, a veto right over
decisions relating to new product linesto be developed by the joint venture may aso be
an important element in establishing the existence of joint control.

Overall context
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In assessing the relative importance of veto rights, where there are a number of them,
these rights should not be evaluated in isolation. On the contrary, the determination of
whether or not joint control exists is based upon an assessment of these rights as a
whole. However, a veto right which does not relate either to strategic commercia
policy, to the appointment of senior management or to the budget or business plan
cannot be regarded as giving joint control to its owner’.

Joint exercise of voting rights

Even in the absence of specific veto rights, two or more undertakings acquiring
minority shareholdings in another undertaking may obtain joint control. This may be
the case where the minority shareholdings together provide the means for controlling
the target undertaking. This means that the minority shareholders, together, will have a
majority of the voting rights, and they will act together in exercising these voting
rights. This can result from a legally binding agreement to this effect, or it may be
established on ade facto basis.

The legal means to ensure the joint exercise of voting rights can be in the form of a
(jointly controlled) holding company to which the minority shareholders transfer their
rights, or an agreement by which they undertake to act in the same way
(pooling agreement).

Very exceptionaly, collective action can occur on a defacto bass where strong
common interests exist between the minority shareholders to the effect that they would
not act against each other in exercising their rights in relation to the joint venture. The
greater the number of parent companies involved in such ajoint venture, however, the
more remote isthe likelihood of this situation occurring.

Indicative for such a commonality of interests is a high degree of mutua dependency
as between the parent companies to reach the strategic objectives of the joint venture.
Thisisin particular the case when each parent company provides a contribution to the
joint venture which is vital for its operation (e.g. specific technologies, local know-how
or supply agreements).” In these circumstances, the parent companies may be able to
block the strategic decisions of the joint venture and, thus, they can operate the joint
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Case 1V/M.295 - SITA-RPC/SCORI, of 19 March 1993.
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RTL/VeronicalEndemol of 20 September 1995.
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venture successfully only with each other's agreement on the strategic decisions even if
there is no express provision for any veto rights. The parent companies will therefore
be required to cooperate.”* Further factors are decision making procedures which are
tailored in such away asto alow the parent companies to exercise joint control evenin
the absence of explicit agreements granting veto rights or other links between the
minority shareholders related to the joint venture.”

Such a scenario may not only occur in a Situation where two or more minority
shareholders jointly control an undertaking on a de facto basis, but also where there is
high degree of dependency of a mgority shareholder on a minority shareholder. This
may be the case where the joint venture economically and financially depends on the
minority shareholder or where only the minority shareholder has the required know-
how for, and will play a major role in, the operation of the joint undertaking whereas
the mgjority shareholder is a mere financia investor.”® In such circumstances, the
majority shareholder will not be able to enforce its position, but the joint venture
partner may be able to block strategic decisions so that both parent undertakings will be
required to cooperate permanently. This leads to a Situation of de facto joint control
which prevails over a pure de jure assessment according to which the maority
shareholder could have been considered to have sole control.

These criteria apply to the formation of a new joint venture as well as to acquisitions of
minority shareholdings, together conferring joint control. In case of acquisitions of
shareholdings, there is a higher probability of a commonality of interests if the
shareholdings are acquired by means of concerted action. However, an acquisition by
way of a concerted action is not alone sufficient for the purposes of establishing de
facto joint control. In genera, a common interest as financial investors (or creditors) of
a company in a return on investment does not constitute a commonality of interests
leading to the exercise of de facto joint control.

In the absence of strong common interests such as those outlined above, the possibility
of changing coalitions between minority shareholders will normally exclude the
assumption of joint control. Where there is no stable majority in the decision-making
procedure and the majority can on each occasion be any of the various combinations
possible amongst the minority shareholders, it cannot be assumed that the minority
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Judgment in Case T-282/02 Cementbouw v Commission, paragraphs 42, 52, 67 [2006] ECR 11-319.
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shareholders (or a certain group thereof) will jointly control the undertaking.”” In this
context, it is not sufficient that there are agreements between two or more parties
having an equal shareholding in the capita of an undertaking which establish identical
rights and powers between the parties, where these fall short of strategic veto rights.
For example, in the case of an undertaking where three shareholders each own one-
third of the share capital and each elect one-third of the members of the Board of
Directors, the shareholders do not have joint control since decisions are required to be
taken on the basis of asimple majority.

Other considerationsrelated tojoint control
Unequal role of the parent companies

Joint control is not incompatible with the fact that one of the parent companies enjoys
specific knowledge of and experience in the business of the joint venture. In such a
case, the other parent company can play a modest or even non-existent role in the daily
management of the joint venture where its presence is motivated by considerations of a
financia, long-term-strategy, brand image or genera policy nature. Nevertheless, it
must always retain the real possibility of contesting the decisions taken by the other
parent company on the basis of equdity in voting rights or rights of appointment to
decision making bodies or of veto rights related to strategic issues. Without this, there
would be sole control.

Cadting Vote

For joint control to exist, there should not be a casting vote for one parent company
only as this would lead to sole control of the company enjoying the casting vote.
However, there can be joint control when this casting vote is in practice of limited
relevance and effectiveness. This may be the case when the casting vote can be
exercised only after a series of stages of arbitration and attempts at reconciliation or in
avery limited field or if the exercise of the casting vote triggers a put option implying a
serious financia burden or if the mutual interdependence of the parent companies
would make the exercise of the casting vote unlikely. ™

Changesin the quality of control

7
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Case IV/JV .12 — Ericsson/Nokia/Psion/Motorola of 22 December 1998.

Case COMP/M.2574 — Pirelli/Edizione/Olivetti/Telecom Italia of 20 September 2001; Case 1V/M.553 —
RTL/VeronicalEndemol of 20 September 1995; Case IV/M.425 - British Telecom/Banco Santander, of 28
March 1994.
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The Merger Regulation covers operations resulting in the acquisition of sole or joint
control, including operations leading to changes in the quality of control. First, such a
change in the quality of control, resulting in a concentration, occurs if there is a change
between sole and joint control. Second, a change in the quality of control occurs
between joint control scenarios before and after the transaction if thereisanincreasein
the number or achange in the identity of controlling shareholders. However, thereisno
change in the quality of control if a change from negative to positive sole control
occurs. Such a change affects neither the incentives of the negatively controlling
shareholder nor the nature of the control structure, as the controlling shareholder did
not necessarily have to cooperate with specific shareholders at the time when it enjoyed
negative control. In any case, mere changes in the level of shareholdings of the same
controlling shareholders, without changes of the powers they hold in a company and of
the composition of the control structure of the company, do not constitute a change in
the quality of control and therefore are not a notifiable concentration.

These changes in the quality of control will be discussed in two categories: first, an
entrance of one or more new controlling shareholders irrespective of whether or not
they replace existing controlling shareholders and, second, a reduction of the number of
controlling shareholders.

Entry of controlling shareholders

An entry of new controlling shareholders leading to ajoint control scenario can either
result from a change from sole to joint control, or from the entry of an additiona
shareholder or a replacement of an existing shareholder in an aready jointly controlled
undertaking.

A move from sole control to joint control is considered a notifiable operation as this
changes the quality of control of the joint venture. First, there is a new acquisition of
control for the shareholder entering the controlled undertaking. Second, only the new
acquisition of control makes the controlled undertaking to a joint venture which
changes decisively aso the situation for the remaining controlling undertaking under
the Merger Regulation: In the future, it has to take into account the interests of one or
more other controlling shareholder(s) and it is required to cooperate permanently with
the new shareholder(s). Before, it could either determine the strategic behaviour of the
controlled undertaking alone (in the case of sole control) or was not forced to take into
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account the interests of specific other shareholders and was not forced to cooperate
with those sharehol ders permanently.

The entry of a new shareholder in ajointly controlled undertaking — either in addition
to the aready controlling shareholders or in replacement of one of them — also
congtitutes a notifiable concentration, athough the undertaking is jointly controlled
before and after the operation.” First, also in this scenario there is a shareholder newly
acquiring control of the joint venture. Second, the quality of control of the joint venture
is determined by the identity of all controlling shareholders. It lies in the nature of joint
control that, since each shareholder alone has a blocking right concerning strategic
decisions, the jointly controlling shareholders have to take into account each others
interests and are required to cooperate for the determination of the strategic behaviour
of the joint venture.® The nature of joint control therefore does not exhaust itself in a
pure mathematical addition of the blocking rights exercised by several shareholders,
but is determined by the composition of the jointly controlling shareholders. One of the
most obvious scenarios leading to a decisive change in the nature of the control
structure of a jointly controlled undertaking is a Situation where in a joint venture,
jointly controlled by a competitor of the joint venture and a financia investor, the
financia investor is replaced by another competitor. In these circumstances, the control
structure and the incentives of the joint venture may entirely change, not only because
of the entry of the new controlling shareholder, but also due to the change in the
behaviour of the remaining shareholder. The replacement of a controlling shareholder
or the entry of a new shareholder in a jointly controlled undertaking therefore
constitutes a change in the quality of control.

However, the entry of new shareholders only results in a notifiable concentration if one
or severa shareholders acquire sole or joint control by virtue of the operation. The
entry of new shareholders may lead to a Situation where joint control can neither be
established on adejure basis nor on a de facto basis as the entry of the new shareholder
leads to the consequence that changing coalitions between minority shareholders are
possible.®
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Seg, e.g., Case COMP/M.3440 — ENI/EDP/GdP of 9 December 2004.

Judgment in Case T-282/02 Cementbouw v Commission, paragraph 67 [2006] ECR 11-319.

Generally, it should be noted that the Commission will not assess as a separate concentration the
indirect replacement of a controlling shareholder in a joint control scenario which takes place via an
acquisition of control of one of its parent undertakings. The Commission will assess any changes
occurring in the competitive situation of the joint venture in the framework of the overall acquisition of
control of its parent undertaking. In those circumstances, the other controlling shareholders in the joint
venture will therefore not be undertakings concerned by the concentration which relates to its parent
undertaking.
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Reduction in the number of shareholders

A reduction in the number of controlling shareholders constitutes a change in the
quality of control and is thus to be considered as a concentration if the exit of one or
more controlling shareholders results in a change from joint to sole control. Decisive
influence exercised aone is substantially different from decisive influence exercised
jointly, since in the latter case the jointly controlling shareholders have to take into
account the potentially different interests of the other party or partiesinvolved.®

Where the operation involves a reduction in the number of jointly controlling
shareholders, without leading to a change from joint to sole controal, the transaction will
normally not lead to a notifiable concentration.

Joint Ventures—the concept of full-functionality

Article 3(1)(b) provides that a concentration shall be deemed to arise where control
is acquired by one or more undertakings of the whole or parts of another
undertaking. The new acquisition of another undertaking by several jointly
controlling undertakings therefore constitutes a concentration under the Merger
Regulation. As in the case of the acquisition of sole control of an undertaking, such
an acquisition of joint control will lead to a structural change in the market even if,
according to the plans of the acquiring undertakings, the acquired undertaking would
no longer be considered full-function after the transaction (e.g. because it will sell
exclusively to the parent undertakings in future). Thus, a transaction involving
severa undertakings acquiring joint control of another undertaking or parts of
another undertaking, fulfilling the criteria set out in paragraph 24, from third parties
will constitute a concentration according to Article 3(1) without it being necessary to
consider the full-functionality criterion.*

Article 3(4) provides in addition that the creation of ajoint venture performing on a
lasting basis al the functions of an autonomous economic entity (so called full-
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See Case IV/M023 — ICl/Tioxide, of 28 November 1990; see also paragraph 5 (d) of the Commission
Notice on a simplified procedure for treatment of certain concentrations under Council Regulation (EC)
No 139/2004.

These considerations do not apply to Article 2(4) in the same way. Wheress the interpretation of Article 3,
paragraphs (1) and (4) relates to the applicability of the Merger Regulation to joint ventures, Article 2(4)
relates to the substantive analysis of joint ventures. The “creation of a joint venture constituting a
concentration pursuant to Article 3", as provided for in Article 2(4), comprises the acquisition of joint
control according to Article 3, paragraphs (1) and (4).
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function joint ventures) shall constitute a concentration within the meaning of the
Merger Regulation. The full-functionality criterion therefore delineates the
application of the Merger Regulation for the creation of joint ventures by the parties,
irrespective of whether such ajoint venture is created as a “ greenfield operation” or
whether the parties contribute assets to the joint venture which they previously
owned individually. In these circumstances, the joint venture must fulfil the full-
functionality criterion in order to constitute a concentration.

The fact that a joint venture may be a full-function undertaking and therefore
economically autonomous from an operational viewpoint does not mean that it
enjoys autonomy as regards the adoption of its strategic decisions. Otherwise, a
jointly controlled undertaking could never be considered a full-function joint venture
and therefore the condition laid down in Article 3(4) would never be complied
with.2 It is therefore sufficient for the criterion of full-functionality if the joint
venture is autonomous in operational respect.

Sufficient resour ces to oper ate independently on a market

Full function character essentially means that a joint venture must operate on a
market, performing the functions normally carried out by undertakings operating on
the same market. In order to do so the joint venture must have a management
dedicated to its day-to-day operations and access to sufficient resources including
finance, staff, and assets (tangible and intangible) in order to conduct on a lasting
basis its business activities within the area provided for in the joint-venture
agreement.®® The personnel do not necessarily need to be employed by the joint
venture itself. If it is standard practice in the industry where the joint venture is
operating, it may be sufficient if third parties envisage the staffing under an
operational agreement or if staff is assigned by an interim employment agency. The
secondment of personnel by the parent companies may also be sufficient if thisis
done either only for a start-up period or if the joint venture deals with the parent
companies in the same way as with third parties. The latter case requires that the
joint venture deas with the parents at arm’s length on the basis of normal
commercia conditions and that the joint venture is also free to recruit its own
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Judgment in Case T-282/02 Cementbouw v Commission, paragraph 62 [2006] ECR 1-319.

Case IV/M.527 - Thomson CSF/Deutsche Aerospace, of 2 December 1994 -intellectual rights, Case
IVIM560 EDS/Lufthansa of 11 May 1995 - outsourcing, CaselV/M.585 - Voest Alpine
Industrieanlagenbau GmbH/Davy International Ltd, of 7 September 1995 - joint venture's right to
demand additional expertise and staff from its parent companies, Case |V/M.686 - Nokia/Autoliv, of 5
February 1996 , joint venture able to terminate “ service agreements’ with parent company and to move
from site retained by parent company, CaselV/M.791 - British Gas Trading Ltd/Group 4 Utility
Services Ltd, of 7 October 1996, joint venture's intended assets will be transferred to leasing company
and leased by joint venture.
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employees or to obtain staff viathird parties.
Activities beyond one specific function for the parents

A joint venture is not full-function if it only takes over one specific function within
the parent companies' business activities without its own access to or presence on the
market. This is the case, for example, for joint ventures limited to R&D or
production. Such joint ventures are auxiliary to their parent companies business
activities. This is also the case where a joint venture is essentially limited to the
distribution or sales of its parent companies products and, therefore, acts principally
as a sales agency. However, the fact that a joint venture makes use of the distribution
network or outlet of one or more of its parent companies normally will not disqualify
it as 'full-function' as long as the parent companies are acting only as agents of the
joint venture.®”

A freguent example where this question arises are joint ventures involved in the
holding of real estate property, which are typically set up for tax and other financial
reasons. As long as the purpose of the joint venture is limited to the acquisition
and/or holding of certain real estate for the parents and based on financial resources
provided by the parents, it will not usualy be considered to be full-function, as it
lacks an autonomous, long term business activity on the market and will typically
also lack the necessary resources to operate independently. This has to be
distinguished from joint ventures that are actively managing a real estate portfolio
and who act on their own behalf on the market, which typically indicates full-
functionality.®®

Sale/purchaserelationswith the parents

The strong presence of the parent companies in upstream or downstream markets is
a factor to be taken into consideration in assessing the full-function character of a
joint venture where this presence results in substantial sales or purchases between
the parent companies and the joint venture. The fact that, for an initial start-up
period only, the joint venture relies aimost entirely on sales to or purchases from its
parent companies does not normally affect its full-function character. Such a start-up
period may be necessary in order to establish the joint venture on a market. But the
period will normally not exceed a period of three years, depending on the specific
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Case IV/M.102 - TNT/Canada Post etc. of 2 December 1991.
See Case 1IV/M.929 — DIA/Veba Immobilien/Deutschbau of 23 June 1997; Case COMP/M. 3325 -
Morgan Stanley/Glick/Canary Wharf of 23 January 2004.

36



98.

99.

100.

conditions of the market in question®®.
Salesto the parents

Where sales from the joint venture to the parent companies are intended to be made
on a lasting basis, the essential question is whether, regardless of these sales, the
joint venture is geared to play an active role on the market and can be considered
economically autonomous from an operational viewpoint. In this respect the relative
proportion of sales made to its parents compared with the total production of the
joint venture is an important factor. Due to the particularities of each individual case,
it is impossible to define a specific turnover ratio which distinguishes full-function
from other joint ventures. If the joint venture achieves more than 50% of its turnover
with third parties, thiswill typically be an indication of full-functionality. Below this
indicative threshold, a case-by-case analysis is required, whereby, for the finding of
operational autonomy, the relationship between the joint venture and its parents must
be truly commercial in character. For this purpose, it is to be demonstrated that the
joint venture will supply its goods or servicesto the purchaser who values them most
and will pay most and that the joint venture will also deal with its parents
companies at arm’s length on the basis of normal commercial conditions.*® Under
these circumstances, i.e. if the joint venture will treat its parent companies in the
same commercial way as third parties, it may be sufficient that at least 20% of the
joint venture’'s predicted sales will go to third parties. However, the greater the
proportion of sales likely to be made to the parents, the greater will be the need for
clear evidence of the commercial character of the relationship.

For the determination of the proportion between sales to the parents and to third
parties, the Commission will take past accounts and substantiated business plans into
account. However, especially where substantial third—party sales cannot be readily
foreseen, the Commission will base its finding also on the general market structure.
This may be a relevant factor as well for the assessment whether the joint venture
will deal with its parents on an arm’ s length basis.

These issues frequently arise with regard to outsourcing agreements, where an
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Case IV/M.560 - EDS/Lufthansa of 11 May 1995 ; Case IV/M.686 Nokia/Autoliv of 5 February 1996 ;
to be contrasted with Case 1V/M.904 - RSB/Tenex/Fuel Logistics of 2 April 1997 and Case IV/M.979 -
Preussag/V oest-Alpine of 1 October 1997. A special case exists where sales by the joint venture to its
parent are caused by a lega monopoly downstream of the joint venture, see Case 1V/M.468 -
Siemeng/Italtel of 17 February 1995, or where the sales to a parent company consist of by-products,
which are of minor importance to the joint venture, see Case |V/M.550 - Union Carbide/Enichem of 13
March 1995.

Case IV/M.556 - Zenecal/Vanderhave of 9 April 1996; Case IV/M.751 - Bayer/Hiils of 3 July 1996.
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undertaking creates a joint venture with a service provider™ which will carry out
functions that were previously dealt with by the undertaking in-house. The JV
typically cannot be considered to be full-function in these scenarios: it provides its
services exclusively to the client undertaking, and it is dependent for its services on
input from the service provider. The fact that the joint venture' s business plan often
at least does not exclude that the joint venture can provide its services to third parties
does not alter this assessment, as in the typical outsourcing setup any third party
revenues are likely to remain ancillary to the joint venture’'s main activities for the
client undertaking. However, this general rule does not exclude that there are
outsourcing situations where the joint venture partners, for example for reasons of
economies of scale, set up ajoint venture with the perspective of significant market
access. This could qualify the joint venture as full function if significant third-party
sales are foreseen and if the relationship between the joint venture and its parent will
be truly commercial in character and if the joint venture deals with its parents on the
basis of normal commercial conditions.

Purchases from the parents

In relation to purchases made by the joint venture from its parent companies, the
full-function character of the joint venture is questionable in particular where little
value is added to the products or services concerned at the level of the joint venture
itself. In such a situation, the joint venture may be closer to ajoint sales agency.

Trade markets

However, in contrast to this situation where ajoint venture is active in a trade market
and performs the normal functions of a trading company in such a market, it
normally will not be an auxiliary sales agency but a full-function joint venture. A
trade market is characterised by the existence of companies which specialise in the
selling and distribution of products without being vertically integrated in addition to
those which are integrated, and where different sources of supply are available for
the products in question. In addition, many trade markets may require operators to
invest in specific facilities such as outlets, stockholding, warehouses, depots,
transport fleets and sales and service personnel. In order to constitute a full-function
joint venture in a trade market, an undertaking must have the necessary facilities and
be likely to obtain a substantial proportion of its supplies not only from its parent
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The question under which circumstances an outsourcing arrangement qualifies as a concentration is
dealt with in paragraphs 25ff. of this Notice.
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companies but also from other competing sources™.
Operation on alasting basis

Furthermore, the joint venture must be intended to operate on a lasting basis. The
fact that the parent companies commit to the joint venture the resources described
above normally demonstrates that this is the case. In addition, agreements setting up
ajoint venture often provide for certain contingencies, for example, the failure of the
joint venture or fundamental disagreement as between the parent companies.®® This
may be achieved by the incorporation of provisions for the eventual dissolution of
the joint venture itself or the possibility for one or more parent companies to
withdraw from the joint venture. This kind of provision does not prevent the joint
venture from being considered as operating on alasting basis. The same is normally
true where the agreement specifies a period for the duration of the joint venture
where this period is sufficiently long in order to bring about a lasting change in the
structure of the undertakings concerned™, or where the agreement provides for the
possible continuation of the joint venture beyond this period.

By contrast, the joint venture will not be considered to operate on a lasting basis
where it is established for a short finite duration. This would be the case, for
example, where ajoint venture is established in order to construct a specific project
such as a power plant, but it will not be involved in the operation of the plant once
its construction has been compl eted.

A joint venture also lacks the sufficient operations on a lasting basis at a stage where
there are decisions of third parties outstanding that are of an essentia core
importance for starting the joint venture’'s business activity. Only decisions that go
beyond mere formalities and the award of which is typically uncertain qualify for
these scenarios. Examples are the award of a contract (e.g., in public tenders),
licences (e.g., in the telecoms sector) or access rights to property (e.g., exploration
rights for oil and gas). Pending the decision on such factors, it is unclear whether the
joint venture will become operational at all. Thus, at that stage the joint venture
cannot be considered to perform economic functions on a lasting basis and
consequently does not qualify as full function. However, once a decision has been
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Case IV/M.788 - AgrEV O/Marubeni of 3 September 1996.
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taken in favour of the joint venture in question, this criterion is fulfilled and a
concentration arises.®

Changesin theactivities of thejoint venture

The parents may decide to enlarge the scope of the activities of the joint venture in
the course of its lifetime. This will be considered as a new concentration that may
trigger a notification requirement if this enlargement entails the acquisition of the
whole or part of another undertaking from the parents that would, considered in
isolation, qualify as a concentration as explained in paragraph 24 of this Notice.*

A concentration may also arise if the parent companies transfer significant additional
assets, contracts, know-how or other rights to the joint venture and these assets and
rights constitute the basis or nucleus of an extension of the activities of the joint
venture into other product or geographic markets which were not the object of the
original joint venture, and if the joint venture performs such activities on a full-
function basis. As the transfer of the assets or rights shows that the parents are the
real players behind the extension of the joint venture's scope, the enlargement of the
activities of the joint venture can be considered in the same way as the creation of a
new joint venture within the meaning of Article 3(4). ¥

If the scope of ajoint venture is enlarged without additional assets, contracts, know-
how or rights being transferred, no concentration will be deemed to arise.

A concentration arises if a change in the activity of an existing non-full-function
joint venture occurs so that a full-function joint venture within the meaning of
Article 3(4) is created. The following examples may be given: a change of the
organisational structure of a joint venture so that it fulfils the full functionality
criterion®; a joint venture that used to supply only the parent companies, which
subsequently starts a significant activity on the market; or scenarios, as described in
paragraph 105 above, where a joint venture can only start its activity on the market
once it has essential input (such as a licence for a joint venture in the telecoms
sector). Such a change in the activity of the joint venture will frequently require a
decision by its shareholders or its management. Once the decision is taken that leads
to the joint venture meeting the full functionality criterion, a concentration arises.
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Subject to the other criteria mentioned in this chapter of the Notice.

See Case COMP/M.3039 — Soprol/Céréol/Lesieur of 30 January 2003.

The triggering event for the notification in such a case will be the agreement or other lega act
underlying the transfer of the assets, contracts, know-how or other rights.

Case COMP/M.2276 — The Coca-Cola Company/Nestl&/JV of 27 September 2001.
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Exceptions

Article 3(5) sets out three exceptiona situations where the acquisition of a controlling
interest does not congtitute a concentration under the Merger Regulation.

First, the acquisition of securities by companies whose norma activities include
transactions and dealing in securities for their own account or for the account of others
is not deemed to congtitute a concentration if such an acquisition is made in the
framework of these businesses and if the securities are held on only a temporary basis
(Article 3(5)(a)). In order to fall within this exception, the following requirements must
be fulfilled:

- the acquiring undertaking must be a credit or other financia institution or insurance
company the normal activities of which are described above;

- the securities must be acquired with aview to their resae;

- the acquiring undertaking must not exercise the voting rights with a view to
determining the strategic commercia behaviour of the target company or must exercise
these rights only with a view to preparing the total or partial disposa of the
undertaking, its assets or the securities,

- the acquiring undertaking must dispose of its controlling interest within one year of
the date of the acquigition, that is, it must reduce its shareholding within this one-year
period at least to alevel which no longer confers control. This period, however, may be
extended by the Commission where the acquiring undertaking can show that the
disposal was not reasonably possible within the one-year period.

Second, there is no change of control, and hence no concentration within the meaning
of the Merger Regulation, where control is acquired by an office-holder according to
the law of a Member State relating to liquidation, winding-up, insolvency, cessation of
payments, compositions or analogous proceedings (Article 3(5)(b));

Third, a concentration does not arise where a financial holding company within the
meaning of Article 5(3) of the Council Directive 78/660/EEC® acquires control. The
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Fourth Council Directive 78/660/EEC of 25 July 1978 based on Article 54 (3) (g) of the Treaty on the
annua accounts of certain types of companies, OJ L 222, 14.8.1978, p. 11, as last amended by Directive
2003/5V/EC of 18 June 2003, OJ L 178, 17.7.2003, p.16. Article 5(3) of this Directive defines financia
holding companies as "those companies the sole objective of which is to acquire holdings in other
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notion of “financial holding company” is thus limited to companies whose sole purpose
it isto acquire holdings in other undertakings without involving themselves directly or
indirectly in the management of those undertakings, the foregoing without prejudice to
their rights as shareholders. Such investment companies must be further structured in a
way that compliance with these limitations can be supervised by an administrative or
judicia authority. The Merger Regulation provides for an additiona condition for this
exception to apply: such companies may exercise the voting rights in the other
undertakings only to maintain the full value of those investments and not to determine
directly or indirectly the strategic commercia conduct of the controlled undertaking.

The exceptions under Article 3(5) of the Merger Regulation only apply to a very
limited field. First, these exceptions only apply if the operation would otherwise be a
concentration in its own right, but not if the transaction is part of a broader, single
concentration, in circumstances in which the ultimate acquirer of control would not fall
within the terms of Article 3(5) (see e.g. paragraph 35 above). Second, the exceptions
under Article 3(5)(a) and (c) only apply to acquisitions of control by way of purchase
of securities, not to acquisitions of assets.

The exceptions do not apply to typica investment fund structures. According to their
objectives, these funds usualy do not limit themselves in the exercise of the voting
rights, but adopt decisions to appoint the members of the management and the
supervisory bodies of the undertakings or to even restructure those undertakings. This
would not be compatible with the requirement under both Article 3(5)(a) and (c) that
the acquiring companies do not exercise the voting rights with a view to determine the
competitive conduct of the other undertaking.'®

The question may arise whether an operation to rescue an undertaking before or from
insolvency proceedings congtitutes a concentration under the Merger Regulation. Such
a rescue operation typicaly involves the conversion of existing debt into a new
company, through which a syndicate of banks may acquire joint control of the
company concerned. Where such an operation meets the criteria for joint control, as
outlined above, it will normally be considered to be a concentration'®. Although the
primary intention of the banks is to restructure the financing of the undertaking
concerned for its subsequent resale, the exception set out in Article 3(5)(a) is normally
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undertakings, and to manage such holdings and turn them to profit, without involving themselves directly
or indirectly in the management of those undertakings, the foregoing without prejudice to their rights as
shareholders. The limitations imposed on the activities of these companies must be such that compliance
with them can be supervised by an administrative or judicia authority".

Case 1V/M.669 — Charterhouse/Porterbrook, of 11 December 1995.

Case IV/M.116 - Kelt/American Express, of 28 August 1991.
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not applicable to such an operation. In asimilar way as set out for investment funds, the
restructuring programme normally requires the controlling banks to determine the
strategic commercial behaviour of the rescued undertaking. Furthermore, it is not
normally a redlistic proposition to transform a rescued company into a commercialy
viable entity and to resdll it within the permitted one-year period. Moreover, the length
of time needed to achieve this aim may be so uncertain that it would be difficult to
grant an extension of the disposal period.

Abandonment of concentrations

A concentration ceases to exist and the Merger Regulation ceases to be applicable if
the undertakings concerned abandon the concentration.

In this respect, the revised Merger Regulation 139/2004 introduced a new provision
related to the closure of procedures concerning the control of concentrations without
afinal decision after the Commission has initiated proceedings under Article 6(1)(c)
1% sentence. That sentence reads as follows: “Without prejudice to Article 9, such
proceedings shall be closed by means of a decision as provided for in Article 8(1) to
(4), unless the undertakings concerned have demonstrated to the satisfaction of the
Commission that they have abandoned the concentration”. Prior to the initiation of
proceedings, such requirements do not apply.

As a genera principle, the requirements for the proof of the abandonment must
correspond in terms of legal form, intensity etc. to the initial act that was considered
sufficient to make the concentration notifiable. In case the parties proceed from that
initial act to a strengthening of their contractual links during the procedure, for
example by concluding a binding agreement after the transaction was notified on the
basis of a good faith intention, the requirements for the proof of the abandonment
must correspond also to the nature of the latest act.

In line with this principle, in case of implementation of the concentration prior to a
Commission decision, the re-establishment of the status quo ante has to be shown.
The mere withdrawal of the notification is not considered as sufficient proof that the
concentration has been abandoned in the sense of Article 6(1)(c). Likewise, minor
modifications of a concentration which do not affect the change in control or the
guality of that change, cannot be considered as an abandonment of the origina
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concentration. %

e Binding agreement: proof of the legally binding cancellation of the agreement in
the form envisaged by the initial agreement (i.e. usually a document signed by all
the parties) will be required. Expressions of intention to cancel the agreement or not
to implement the notified concentration, as well as unilateral declarations by (one
of) the parties will not be considered sufficient.'®

e Good faith intention to conclude an agreement: In case of a letter of intent or
memorandum of understanding reflecting such good faith intention, documents
proving that this basis for the good faith intention has been cancelled will be
required. As for possible other forms that indicated the good faith intention, the
abandonment must reverse this good faith intention and correspond in terms of
form and intensity to the initial expression of intent.

e Public announcement of a public bid or of the intention to make a public bid: a
public announcement terminating the bidding procedure or renouncing to the
intention to make a public bid will be required. The format and public reach of this
announcement must be comparable to the initial announcement.

¢ Implemented concentrations. In case the concentration has been implemented prior
to a Commission decision, the parties will be required to show that the situation
prevailing before the implementation of the concentration has been re-established.

121. It is for the parties to submit the necessary documentation to meet these
requirements in due time.

Changes of transactions after a Commission authorisation decision

122. In some cases, parties may wish not to implement the concentration in the form
foreseen after authorisation of the concentration by the Commission. The question
arises whether the Commission’s authorisation decision still covers the changed
structure of the transaction.
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This paragraph does not prejudge the assessment whether the modification requires submitting additional
information to the Commission under Art. 5 (3) Reg. 802/2004.

See Case COMP/M 4381 — JCI/VB/FIAMM of 10 May 2007, paragraph 15, where only one party did no
longer wished to implement an agreement, whereas the other party still considered the agreement to be
binding and enforceable.



123. Broadly speaking, if, before implementation of the authorised concentration, the
transactional structure is changed from an acquisition of control, falling under
Article 3(1)(b), to a merger according to Article 3(1)(a), or vice versa, then the
change in the transactional structure is considered a different concentration under the
Merger Regulation and a new notification is required.'® However, less significant
modifications of the transaction, for example minor changes in the shareholding
percentages which do not affect the change in control or the quality of that change,
changes in the offer price in the case of public bids or changes in the corporate
structure by which the transaction is implemented without effects on the relevant
control situation under the Merger Regulation, are considered as being covered by
the Commission’ s authorisation decision.

104

See cases COMP/M.2706 — Carnival Corporation/P& O Princess of 11 April 2002 and COMP/M.3071 -
Carnival Corporation/P&O Princess of 10 February 2003. In such circumstances, the identity of the
notifying parties changes, as both parties to a merger must notify, whereas only the party acquiring control
must do so. However, if the parties implement an acquisition of control over a target company and only
subsequently decide to merge with the newly acquired subsidiary, this would be regarded as an internal
restructuring that does not give rise to a change in control and would thus not fal within the terms of
Article 3 of the Merger Regulation.
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Community Dimension

Thresholds

124.
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A two fold test defines the operations to which the Merger Regulation applies. The first
test is that the operation must be a concentration within the meaning of Article 3. The
second comprises the turnover thresholds contained in Article 1, designed to identify
those operations which have an impact upon the Community and can be deemed to be
of "Community dimension”. Turnover is used as a proxy for the economic resources
being combined in a concentration, and is allocated geographically in order to reflect
the geographic distribution of those resources.

Two sets of thresholds are set out in Article 1 to establish whether the operation has a
Community dimension. Article 1(2) establishes three different criteria: The worldwide
turnover threshold is intended to measure the overall dimension of the undertakings
concerned; the Community turnover threshold seek to determine whether the
concentration involves a minimum level of activities in the Community; and the two-
thirds rule aimsto exclude purely domestic transactions from Community jurisdiction.

This second set of thresholds, contained in Article 1(3), is designed to tackle those
concentrations which fall short of achieving Community dimension under Article 1(2),
but would have a substantial impact in at least three Member States leading to multiple
notifications under national competition rules of those Member States. For this
purpose, Article 1(3) provides for lower turnover thresholds, both worldwide and
Community-wide, and for aminimum level of activities of the undertakings concerned,
jointly and individualy, in a least three Member States. Similarly to Article 1(2),
Article 1(3) also contains a two-thirds rule excluding predominantly domestic
concentrations.’®

The thresholds as such are designed to govern jurisdiction and not to assess the market
position of the parties to the concentration nor the impact of the operation. In so doing
they include turnover derived from, and thus the resources devoted to, al areas of
activity of the parties, and not just those directly involved in the concentration. The
thresholds are purely quantitative, since they are only based on turnover calculation
instead of market share or other criteria. They pursue the objective to provide a smple
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A concentration is further deemed to have a Community dimension if it is referred to the Commission
under Article 4(5) of the Merger Regulation. These cases are dealt with in the Commission Notice on Case

Referral in respect of concentrations, OJ C 56, 05.03.2005, p. 2.
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and objective mechanism that can be easily handled by the companies involved in a
merger in order to determine if their transaction has a Community dimension and is
therefore notifiable.

128. Whereas Article 1 sets out the numerical thresholds to establish jurisdiction, the
purpose of Article5 is to explain how turnover should be calculated to ensure that the
resulting figures are a true representation of economic reality.

. Notion of undertaking concerned
1 General

129. From the point of view of determining jurisdiction, the undertakings concerned are
those participating in a concentration, i.e. a merger or an acquisition of control as
foreseen in Article 3(1). The individual and aggregate turnover of those undertakings
will be decisive in determining whether the thresholds are met.

130. Once the undertakings concerned have been identified in a given transaction, their
turnover for the purposes of determining jurisdiction is to be calculated according to
the rules set out in Article5. Article 5(4) sets out detailed criteria to identify
undertakings whose turnover may be attributed to the undertaking concerned because
of certain direct or indirect links with the latter. The legidator’s intention was to lay
down concrete rules which, seen together, can be taken to establish the notion of a
“group” for the purposes of the turnover thresholds in the Merger Regulation. The term
“group” will be used in the following sections exclusively to refer to the collection of
undertakings whose relations with an undertaking concerned come within the terms of
one or more of the sub-paragraphs of Article 5(4) of the Merger Regulation.

131. It isimportant, when referring to the various undertakings which may be involved in a
procedure, not to confuse the concept of “undertakings concerned” under Articles1
and 5 with the terminology used elsewhere in the Merger Regulation and in
Commission Regulation (EC) No 802/2004 of 7 April 2004 implementing Council
Regulation (EC) No 139/2004 on the control of concentrations between undertakings
(hereinafter referred to as the “Implementing Regulation”)'® referring to the various
undertakings which may be involved in a procedure. This terminology refers to the
notifying parties, other involved parties, third parties and parties who may be subject to
fines or periodic penalty payments, and they are defined in Chapter IV of the

106 OJ L 133, 30 April 2004, p. 1.
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Implementing Regulation, along with their respective rights and duties.

Mergers

In amerger the undertakings concerned are each of the merging entities.

Acquisition of control

In the remaining cases, it is the concept of "acquiring control" that will determine
which are the undertakings concerned. On the acquiring side, there can be one or more
undertakings acquiring sole or joint control. On the acquired side, there can be one or
more undertakings as a whole or parts thereof. As a generd rule, each of these
undertakings will be an undertaking concerned within the meaning of the
Merger Regulation.

Acquisition of sole control

Acquisition of sole control of the whole undertaking is the most straightforward case of
acquisition of control. The undertakings concerned will be the acquiring undertaking
and the target undertaking.

Where the target undertaking is acquired by a group through one of its subsidiaries, the
undertakings concerned are the target undertaking and the acquiring subsidiary if thisis
not a mere acquisition vehicle. However, even though the subsidiary is normally the
undertaking concerned for the purpose of calculating turnover, the turnover of al
undertakings with which the undertaking concerned has the links as specified in Article
5(4) shdl be included in the threshold calculations. In this respect, the group is
considered to be a single economic unit and the different companies belonging to the
same group cannot be considered as different undertakings concerned for jurisdictiona
purposes under the Merger Regulation. The actua notification can be made by the
subsidiary concerned or by its parent company.

Acquisition of parts of an undertaking and staggered operations — Article 5(2)
The first subparagraph of Article 5(2) of the Merger Regulation provides that when the
operation concerns the acquisition of parts of one or more undertakings, only those

parts which are the subject of the transaction shall be taken into account with regard to
the seller. The possible impact of the transaction on the market will depend only on the
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combination of the economic and financia resources that are the subject of the
transaction with those of the acquirer and not on the remaining business of the seller. In
this case, the undertakings concerned will be the acquirer(s) and the acquired part(s) of
the target undertaking, but the remaining businesses of the seller will be ignored.

137. The second subparagraph of Article 5(2) includes a specia provison on staggered
operations or follow-up deals. The previous concentrations (within two years)
involving the same parties become (re)notifiable with the most recent transaction,
provided this congtitutes a concentration, if the thresholds are met whether for one or
more of the transactions taken in isolation or cumulatively. In this case, the
undertakings concerned are the acquirer(s) and the different acquired part(s) of the
target company taken as awhole.

Change fromjoint to sole control

138. If the acquisition of control occurs by way of a change from joint control to sole
control, one shareholder normally acquires the stake previously held by the other
shareholder(s). In this dtuation, the undertakings concerned are the acquiring
shareholder and the joint venture. As is the case for any other sdler, the "exiting"
shareholder is not an undertaking concerned.®”

Acquisition of joint control

139. In the case of acquisition of joint control of a newly-created undertaking, the
undertakings concerned are each of the companies acquiring control of the newly set-
up joint venture (which, as it does not yet exist, cannot be considered to be an
undertaking concerned and moreover, as yet, has no turnover of its own). The same
rule applies where one undertaking contributes a pre-existing subsidiary or a business
(over which it previoudy exercised sole control) to a newly created joint venture. In
these circumstances, each of the jointly-controlling undertakings is considered an
undertaking concerned whereas any company or business contributed to the joint
venture is not an undertaking concerned, and its turnover is part of the turnover of the
initial parent company.

140. The situation is different if undertakings newly acquire joint control of a pre-existing
undertaking or business. The undertakings concerned are each of the undertakings
acquiring joint control on the one hand, and the pre-existing acquired undertaking or

107 Case IV/M.023 - ICI/Tioxide, of 28 November 1990.
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business on the other.

The acquisition of a company with a view to immediately split up the assets is, as
explained above in paragraph 32, mostly not considered as an acquisition of joint
control of the entire target company, but as the acquisition of sole control by each of
the ultimate acquirers of the respective parts of the target company. In line with the
considerations for the acquisition of sole control, undertakings concerned are the
acquiring undertakings and the acquired partsin each of the transactions.

Changes of controlling shareholders in cases of joint control of an existing joint
venture

A notifiable concentration may arise, as explained above, where a change in the quality
of control occurs in a joint control structure due to the entrance of new controlling
shareholders, irrespective of whether or not they replace existing controlling
sharehol ders.

In the case where one or more shareholders acquire control, either by entry or by
substitution of one or more shareholders, in a situation of joint control both before and
after the operation, the undertakings concerned are the shareholders (both existing and
new) who exercise joint control and the joint venture itself.'® On the one hand, similar
to the acquisition of joint control of an existing company, the joint venture itself can be
considered as an undertaking concerned asit is an aready pre-existing undertaking. On
the other hand, as set out above, the entry of a new shareholder is not only in itself a
new acquisition of control, but also leads to a change in the quality of control for the
remaining controlling shareholders as the quality of control of the joint venture is
determined by the identity and composition of the controlling shareholders and
therefore also by the relationship between them. Furthermore, the Merger Regulation
considers a joint venture as a combination of the economic resources of the parent
companies, together with the joint venture if it already generates turnover on the
market. For these reasons, the newly entering controlling shareholders are undertakings
concerned alongside with the remaining controlling shareholders. Due to the change of
the quality in control, al of them are considered to undertake an acquisition of control.
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See Case IV/M.376 - Synthomer/Y ule Catto, of 22 October 1993.
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As Article 4(2) first sentence of the Merger Regulation foresees that all acquisitions of
joint control shall be notified jointly by the undertakings acquiring joint control,
existing and new shareholders in principle have to notify concentrations arising from
such changesin joint control scenariosjointly.

Acquisition of control by ajoint venture

In transactions where a joint venture acquires control of another company, the question
arises whether or not the joint venture should be regarded as the undertaking concerned
(the turnover of which would include the turnover of its parent companies), or whether
each of its parent companies should individualy be regarded as undertakings
concerned. This question may be decisive for jurisdictional purposes.’® Wheress, in
principle, the undertaking concerned is the joint venture as the direct participant in the
acquisition of control, there may be circumstances where companies set up "shell”
companies and the parent companies will individualy be consdered as undertakings
concerned. In this type of situation, the Commission will look at the economic redity
of the operation to determine which are the undertakings concerned.

Where the acquisition is carried out by a full-function joint venture, with the features
set out above, and aready operates on the same market, the Commission will normally
consider the joint venture itself and the target undertaking to be the undertakings
concerned (and not the joint venture's parent companies).

Conversely, where the joint venture can be regarded as a mere vehicle for an
acquisition by the parent companies, the Commission will consider each of the parent
companies themsalves to be the undertakings concerned, rather than the joint venture,
together with the target company. This s the case in particular where the joint venture
is set up especidly for the purpose of acquiring the target company or has not yet
started to operate, where an existing joint venture has no full-function character as
referred to above or where the joint venture is an association of undertakings. The same
applies where there are elements which demonstrate that the parent companies are in

109

Assume the following scenario: The target company has an aggregate Community turnover of less than

EUR 250 million, and the acquiring parties are two (or more) undertakings, each with a Community

turnover exceeding EUR 250 million. If the target is acquired by a "shell" company set up between the
acquiring undertakings, there would only be one undertaking (the "shell" company) with a Community
turnover exceeding EUR 250 million, and thus one of the cumulative threshold conditions for Community
jurisdiction, namely, the existence of at least two undertakings with a Community turnover exceeding

EUR 250 million, would not be fulfilled. Conversdly, if instead of acting through a "shell" company, the

acquiring undertakings acquire the target undertaking themselves, then the turnover threshold would be
met and the Merger Regulation would apply to this transaction. The same considerations apply to the
national turnover thresholds referred to in Article 1(3).
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fact the red players behind the operation. These elements may include a significant
involvement by the parent companies themselves in the initiation, organisation and
financing of the operation. In those cases, the parent companies are regarded as
undertakings concerned.

Break-up of joint ventures and exchange of assets

When two (or more) undertakings break up a joint venture and split the assets
(constituting businesses) between them, this will normally be considered as more than
one acquisition of control, as explained above in paragraph 41. For example,
undertakings A and B form a joint venture and subsequently split it up, in particular
with a new asset configuration. The break-up of the joint venture involves a change
from joint control over the joint venture's entire assets to sole control over the divided
assets by each of the acquiring undertakings.™'°

For each break-up operation, and in line with the consideration to the acquisition of
sole control, the undertakings concerned will be, on the one hand, the acquiring party
and, on the other, the assets that this undertaking will acquire.

Similar to the break-up scenario is the dtuation where two (or more) companies
exchange assets constituting a business on each side. In this case, each acquisition of
control is considered an independent acquisition of sole control. The undertakings
concerned will be, for each transaction, the acquiring companies and the acquired
undertaking or assets.

Acquisitions of control by natural persons

Control may aso be acquired by natura persons, within the meaning of Article 3 of the
Merger Regulation, if those persons themselves carry out further economic activities
(and are therefore classified as economic undertakings in their own right) or if they
control one or more other economic undertakings. In such a situation, the undertakings
concerned are the target undertaking and the individual acquirer (with the turnover of
the undertaking(s) controlled by that natural person being included in the calculation of
the natural person’s turnover to the extent that the terms of Article 5(4) are satisfied). ™
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See parallel cases COMP/M.3293 — Shell/BEB and COMP/M.3294 — ExxonMobil/BEB of 20 November
2003; Case 1 V/M.197 — Solvay/L aporte of 30 April 1992.
See Case IV/M.082 - Asko/Jacobg/Adia, of 16 May 1991 where a private individual with other economic

activities acquired joint control of an undertaking and was considered an undertaking concerned.

52



152. An acquisition of control of an undertaking by its managers is aso an acquisition by
natural persons, and paragraph 151 above is aso relevant. However, the managers may
pool their interests through a "vehicle company”, so that it acts with a single voice and
aso to facilitate decison-making. Such a vehicle company may be, but is not
necessarily, an undertaking concerned. The genera guidance given above in
paragraphs 145-147 on acquisitions of control by ajoint venture also applies here.

Acquisition of control by a State-owned undertaking

153. As described above, a merger or an acquisition of control arisng between two
undertakings owned by the same State (or the same public body) may congdtitute a
concentration if the undertakings were formerly part of different economic units having
an independent power of decision. If this is the case, both of them will qualify as
undertakings concerned athough both are owned by the same State.**?

1. Relevant date for establishing jurisdiction

154. The legal situation for establishing the Commission’s jurisdiction has been changed
under the recast Merger Regulation. Under the former Merger Regulation, the relevant
date was the triggering event for a notification according to Article 4(1) of this
Regulation — the conclusion of a fina agreement or the announcement of a public bid
or the acquisition of a controlling interest — or, at the latest, the time when the parties
were obliged to notify (i.e. one week after atriggering event for a notification).**®

155. Under the recast Merger Regulation, there is no longer an obligation for the parties to
notify within a certain time-frame (provided the parties do not implement the planned
concentration before notification). Moreover, according to Article 4(1) second
subparagraph, the undertakings concerned can already notify the transaction on the
basis of a good faith intention to conclude an agreement or, in the case of a public bid,
where they have publicly announced an intention to make such a bid. At the time of the
notification at the latest, the Commission —as well as national competition authorities —
must be able to determine their jurisdiction. Article 4(1) subparagraph 1 of the Merger
Regulation provides, generdly, that concentrations shall be notified following the
conclusion of the agreement, the announcement of the public bid, or the acquisition of
a controlling interest. The dates of these events are therefore still decisive under the
recast Merger Regulation in order to determine the relevant date for establishing

12 See recital 22 of the Merger Regulation, directly related to the calculation of turnover of a state-owned

undertaking concerned in the context of Article 5(4).

13 See Case COMP/M. 1741 — MCI Worldcom/Sprint of 28 June 2000.
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jurisdiction, if a notification does not occur before such events on the basis of a good
faith intention or an announced intention.***

The rdevant date for establishing Community jurisdiction over a concentration is
therefore the date of the conclusion of the binding legal agreement, the announcement
of a public bid or the acquisition of a controlling interest or the date of the first
notification, whichever date is earlier.!”® Regarding the date of notification, a
notification to either the Commission or to a Member State authority is relevant. The
relevant date needs in particular to be considered for the question whether acquisitions
or divestitures which occur after the period covered by the relevant account, but before
the relevant date, require adaptations to those accounts according to the principles set
out in paragraphs 172, 173.

Turnover

157.

158.

The concept of turnover

The concept of turnover as used in Article 5 of the Merger Regulation comprises "the
amounts derived [...] from the sale of products and the provision of services'. Those
amounts generally appear in company accounts under the heading "sales'. In the case
of products, turnover can be determined without difficulty, namely by identifying each
commercia act involving atransfer of ownership.

In the case of services, the method of calculating turnover in genera does not differ
from that used in the case of products. the Commission takes into consideration the
total amount of sales. However, the caculation of the amounts derived from the
provision of services may be more complex as this depends on the exact service
provided and the underlying legal and economic arrangements in the sector in question.
Where one undertaking provides the entire service directly to the customer, the
turnover of the undertaking concerned consists of the total amount of sales for the
provision of servicesin the last financial year.
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The alternative possibility that turnover should be defined on the latest date when the relevant parties
are obliged to notify (seven days after the “triggering event” under the former Merger Regulation)
cannot be retained under the recast merger Regulation, because there is no deadline for notification.

See also opinion of AG Kokott in Case C-202/06 Cementbouw v Commission of 26 April 2007,
paragraph 46 (not yet reported). Only the recast merger Regulation has provided for the possibility to
take into account the first notification if this is earlier than the date of the conclusion of the binding
legal agreement, the announcement of a public bid or the acquisition of a controlling interest, see fn. 35
of the opinion.



2.

159.

160.

161.

In other areas, this general principle may have to be adapted to the specific conditions
of the service provided. In certain sectors of activity (such as package holidays and
advertising), the service may be sold through intermediaries™® Even if the
intermediary invoices the entire amount to the final customer, the turnover of the
undertaking acting as an intermediary consists solely of the amount of its commission.
For package holidays, the entire amount paid by the final customer is then allocated to
the tour operator which uses the travel agency as distribution network. In the case of
advertising, only the amounts received (without the commission) are considered to
congtitute the turnover of the TV channe or the magazine since media agencies, as
intermediaries, do not congtitute the distribution channel for the sellers of advertising
space, but are chosen by the customers, i.e. those undertakings wishing to place
advertising.

The examples mentioned show that, due to the diversity of services, many different
Stuations may arise and the underlying legal and economic relations have to be
carefully analysed. Similarly, specific situations for the caculation of turnover may
arise in the areas of credit, financial services and insurance. These issues will be dealt
with in Section V1.

Ordinary activities

Article5(1) provides that the amounts to be included in the calculation of turnover
should correspond to the "ordinary activities' of the undertakings concerned. This is
the turnover achieved from the sale of products or the provison of services in the
normal course of its business. It generally excludes those items which are listed under
the headers “financia income’ or “extraordinary income’ in the company’s accounts.
Such extraordinary income may be derived from the sale of businesses or of fixed
assets. However, company accounts do not necessarily delineate the revenues derived
from ordinary activities in the way required for the purposes of turnover calculation
under the Merger Regulation. In some cases, the qudification of the items in the
accounts may have to be adapted to the requirements of the Merger Regulation.**”
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An undertaking will normally not act as an intermediary if it sells products via a commercia act which
involves a transfer of ownership, Judgment in Case T-417/05, Endesa v Commission, paragraph 213,
[2006] ECR 11-2533.

In Case IV/M.126 - Accor/Wagons-Lits, of 28 April 1992, the Commission decided to consider certain
income from car-hire activities as revenues from ordinary activities although they were included as
‘other operating proceeds"’ in Wagons-Lits' profit and |oss account.
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The revenues do not necessarily have to be derived from the customer of the products
or services. With regard to aid granted to undertakings by public bodies, any aid has to
be included in the calculation of turnover if the undertaking is itself the recipient of the
ad and if the aid is directly linked to the sale of products and the provision of services
by the undertaking. The aid is therefore an income of the undertaking from the sale of
products or provision of servicesin addition to the price paid by the consumer.**®

Specific issues have arisen for the calculation of turnover of a business unit which only
had internal revenues in the past. This may in particular apply for transactions
involving the outsourcing of services by transfer of a business unit. If such atransaction
constitutes a concentration on the basis of the considerations outlined in paragraphs 25
ff. of this Notice, the Commission’s practice is that the turnover should normally be
caculated on the basis of the previously interna turnover or of publicly quoted prices
where such pricesexist (e.g. in the oil industry). Where the previoudy internal turnover
does not appear to correspond to a market valuation of the activities in question (and,
thus, to the expected future turnover on the market), the forecast revenues to be
received on the basis of an agreement with the former parent may be a suitable proxy.

"Net" turnover

The turnover to be taken into account is "net" turnover, after deduction of a number of
components specified in the Regulation. The aim isto adjust turnover in such away as
to enableit to reflect the real economic strength of the undertaking.

Deduction of rebates and taxes

Article5(1) provides for the "deduction of saes rebates and of value added tax and
other taxes directly related to turnover”. "Sales rebates' mean all rebates or discounts
which are granted by the undertakings to their customers and which have a direct
influence on the amounts of sales.

As regards the deduction of taxes, the Merger Regulation refers to VAT and "other
taxes directly related to turnover”. The concept of "taxes directly related to turnover”
refers to indirect taxation linked to turnover, such as, for example, taxes on alcoholic
beverages or cigarettes.
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See Case IV/M.156 - Cereol/Continentale Italiana of 27 November 1991. In this case, the Commission
excluded Community aid from the calculation of turnover because the aid was not intended to support
the sale of products manufactured by one of the undertakings involved in the merger, but the producers
of the raw materials (grain) used by the undertaking, which specialized in the crushing of grain.
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32 Thetreatment of "internal" turnover

167. The first subparagraph of Article5(1) states that "the aggregate turnover of an
undertaking concerned shal not include the sale of products or the provison of
services between any of the undertakings referred to in paragraph 4, i.e. the group to
which the undertaking concerned belongs. The am is to exclude the proceeds of
business dealings within a group so as to take account of the real economic weight of
each entity in the form of market turnover. Thus, the "amounts' taken into account by
the Merger Regulation reflect only the transactions which take place between the group
of undertakings on the one hand and third parties on the other.

168. Article 5(5)(a) of the Merger Regulation applies the principle that double counting isto
be avoided specificaly to the situation where two or more undertakings concerned in a
concentration jointly have the rights or powers listed in Article 5(4)(b) in another
company. According to this provision, the turnover resulting from the sale of products
or the provision of services between the joint venture and each of the undertakings
concerned (or any other undertaking connected with any one of them in the sense of
Article 5(4)) should be excluded. As regards joint ventures between undertakings
concerned and third parties, insofar as their turnover is taken into account according to
Article 5(4)(b) as set out in paragraph 181 below, the turnover generated by sales
between the joint venture and the undertaking concerned (as well as undertakings
linked to the undertaking concerned in accordance with the criteria set out in Article
5(4)) is not taken into account according to Article 5(1).

4. Turnover calculation and financial accounts
4.1 Thegeneral rule

169. The Commission seeks to base itself upon the most accurate and reliable figures
available. Generadly, the Commission will refer to accounts which relate to the closest
financia year to the date of the transaction and which are audited under the standard
applicable to the undertaking in question and compulsory for the relevant financia
year.™® An adjustment of the audited figures should only take place if this is required
by the provisions of the Merger Regulation, including the cases explained in more

19 See Case COMP/M.3986 — Gas Natural/Endesa of 15 November 2005; confirmed by Judgment in Case
T-417/05, Endesav Commission, paragraphs 128, 131, [2006] ECR |1-2533,
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detail in paragraph 172.

The Commission is reluctant to rely on management or any other form of provisonad
accounts in any but exceptional circumstances.™®® Where a concentration takes place
within the first months of the year and audited accounts are not yet available for the
most recent financia year, the figures to be taken into account are those relating to the
previous year. Where there is amagor divergence between the two sets of accounts, due
to significant and permanent changes in the undertaking concerned, and, in particular,
when the final draft figures for the most recent year have been approved by the board
of management, the Commission may decide to take those figures into account.

Despite the general rule, in cases where major differences between the Community's
accounting standards and those of a non-member country are observed, the
Commission may consider it necessary to restate these accounts in accordance with
Community standards in respect of turnover.

Adjustments after the date of the last audited accounts

Notwithstanding the foregoing paragraphs, an adjustment must always be made to
account for permanent changes in the economic redity of the undertakings concerned,
such as acquisitions or divestments which are not or not fully reflected in the audited
accounts. Such changes have to be taken into account in order to identify the true
resources being concentrated and to better reflect the economic stuation of the
undertakings concerned. Those adjustments are only selective in nature and do not
endanger the principle that there should be a smple and objective mechanism to
determine the Commission’s jurisdiction as they do not require a complete revision of
the audited accounts.*! First, this applies to acquisitions, divestments or closure of part
of its business subsequent to the date of the audited accounts. This is relevant if a
company closes a transaction concerning the divestment and closure of part of its
business at any time before the relevant date for establishing jurisdiction (see paragraph
154) or where such a divestment or closure of a business is a pre-condition for the
operation.?? In this case, the turnover to be attributed to that part of the business must
be subtracted from the turnover of the notifying party as shown in its last audited
accounts. If an agreement for the sale of part of its businessis signed, but the closing of
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See Case COMP/M.3986 — Gas Natural/Endesa of 15 November 2005; confirmed by Judgment in
Case T-417/05, Endesav Commission, paragraphs 176,179, [2006] ECR 11-2533.

Judgment in Case T-417/05, Endesav Commission, paragraph 209, [2006] ECR 11-2533.

See Judgment in Case T-3/93, Air France v Commission, [1994] ECR 11-121 paragraphs 100 et seg. in
relation to Case IV/M.278 — British Airways/Dan Air; Case IV/M.588 — Ingersoll-Rand/Clark
Equipment.
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the sale (in other words, itslegal implementation and the transfer of the legd title to the
shares or assets acquired) has not yet occurred, such a change is not taken into
account™®®, unless the sale is a pre-condition for the notified operation. Conversly, the
turnover of those businesses whose acquisition has been closed subsequent to the
preparation of the most recent audited accounts, but before the relevant date for
establishing jurisdiction, must be added to a company's turnover for notification
pUrposes.

173. Second, an adjustment may also be necessary for acquisitions, divestments or closure
of part of the business which have taken place during the financial year for which the
audited accounts are drawn up. If acquisitions, divestments or closure of part of the
business within this period are made, the changes in the economic resources may only
partly be reflected in the audited accounts of the undertaking concerned. As the
turnover of the businesses acquired may be included in the accounts only from the time
of their acquisition, this may not reflect the full annual turnover of the acquired
business. Conversely, the turnover of the businesses divested or closed may still be
included in the audited accounts up to the point in time of their actua divestment or
closure. In these cases, adjustments have to be made to remove the turnover generated
by the divested or closed businesses from the audited accounts until the time of de-
consolidation and to add the turnover which the acquired businesses have generated in
the year until the time they have been consolidated in the accounts. As a result, the
turnover of the businesses divested or closed must be excluded in full and the full
annual turnover of the businesses acquired must be included.

174. Other factors that may affect turnover on atemporary basis such as a decrease in orders
for the product or a dow-down in the production process within the period prior to the
transaction will be ignored for the purposes of calculating turnover. No adjustment to
the definitive accounts will be made to incorporate them.

5. Attribution of turnover under Article 5(4)

51 I dentification of undertakingswhoseturnover istaken into account

175. When an undertaking concerned by a concentration belongs to a group, not only the
turnover of the undertaking concerned is considered, but the Merger Regulation

123 Case 1V/M.632 — Rhone Poulenc Rorer/Fisons of 21 September 1995; Case COMP/M.1741 — MCI
Worldcom/Sprint of 28 June 2000.
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requires to also take into account the turnover of those undertakings with which the
undertaking concerned has links consisting in the rights or powers listed in Article 5(4)
in order to determine whether the thresholds contained in Article 1 of the Merger
Regulation are met. The am is again to capture the tota volume of the economic
resources that are being combined through the operation irrespective of whether the
economic activities are carried out directly by the undertaking concerned or whether
they are undertaken indirectly via undertakings with which the undertaking concerned
possesses the links described in Article 5(4).

The Merger Regulation does not delineate the concept of a group in a single abstract
definition, but sets out in Article 5(4)(b) certain rights or powers. If an undertaking
concerned directly or indirectly has such links with other companies, those are to be
regarded as part of its group for purposes of turnover calculation under the Merger
Regulation.
Article 5(4) of the Merger Regulation provides the following:
"Without prejudice to paragraph 2 [acquisitions of parts], the aggregate turnover of an
undertaking concerned within the meaning of Article 1(2) and (3) shall be caculated by
adding together the respective turnovers of the following:
(&  theundertaking concerned;
(b)  those undertakings in which the undertaking concerned directly or indirectly:
0] owns more than half the capital or business assets, or
(i) has the power to exercise more than half the voting rights, or
(i)  has the power to appoint more than half the members of the supervisory
board, the administrative board or bodies legally representing the
undertakings, or

(iv)  hastheright to manage the undertaking' s affairs,

(¢  those undertakings which have in an undertaking concerned the rights or powers
listedin (b);
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(d)  those undertakings in which an undertaking as referred to in (c) has the rights or
powerslisted in (b);

(¢  those undertakings in which two or more undertakings as referred to in (a) to (d)
jointly have the rights or powerslisted in (b)."

An undertaking which has in another undertaking the rights and powers mentioned in
Article 5(4)(b) will be referred to as the “parent” of the latter in the present section of
this Notice dealing with the calculation of turnover, whereas the latter is referred to as
“subsidiary” of the former. In short, Article 5(4) therefore provides that the turnover of
the undertaking concerned by the concentration (point (&) should include its
subsidiaries (point (b)), its parent companies (point (c)), the other subsidiaries of its
parent undertakings (point (d)) and any other subsidiary jointly held by two or more of
the undertakings identified under (8)-(d) (point (€)).

178. A graphic exampleisasfollows:
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The undertaking concerned and its group:

cl
100%
C C
100%
50% 50% d
a
51% 51% 100%
b b b X
50% 50% 50%
100% 100% 50%
bl b2 e b3

a  Theundertaking concerned®

b: Its subsidiaries, jointly held companies together with third parties (b3) and their
own subsidiaries (b1 and b2)

C. Its parent companies and their own parent companies (cl)

d: Other subsidiaries of the parent companies of the undertaking concerned

e Companiesjointly held by two (or more) companies of the group

X: Third party

Note: the letters a— e correspond to the relevant points of Article 5(4). Percentages set
out in the graph relate to the percentage of voting rights held by the respective parent
company.

179. The rights or powers listed in Article 5(4)(b)(i)-(iii) can be identified in a rather

124 For the graph it is assumed that the joint venture itself is the undertaking concerned according to the
criteria set out in paragraph 146 (acquisition by afull-function JV operating on the same market).
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straightforward way as they refer to quantitative thresholds. These thresholds are
fulfilled if the undertaking concerned owns more than half of the capital or business
assets of other undertakings, has more than half of the voting rights or has legally the
power to appoint more than half of the board members in other undertakings. However,
the thresholds are aso met if the undertaking concerned de facto has the power to
exercise more than half of the voting rights in the shareholders' assembly or the power
to appoint more than half of the board membersin other undertakings.*®

The provison contained in Article 5(4)(b)(iv) refers to the right to manage the
undertaking’ s affairs. Such aright to manage exists under company law in particular on
the basis of organisational contracts such as a “Beherrschungsvertrag” under German
law, on the basis of business lease agreements or on the basis of the organisation
structure for the general partner in a limited partnership.®® However, the “right to
manage” may also result from the holding of voting rights (alone or in combination
with contractual arrangements, such as a shareholders agreement) which enable, on a
stable, dejure basis, to determine the strategic behaviour of an undertaking.

The right to manage also covers situations in which the undertaking concerned
jointly has the right to manage an undertaking's affairs together with third parties.'?’
The underlying consideration is that the undertakings exercising joint control have
jointly the right to manage the controlled undertakings' affairs even if each of them
individually may have those rights only in a negative sensg, i.e. in the form of veto
rights. In the example, the undertaking (b3) which is jointly controlled by the
undertaking concerned (a) and a third party (x) is taken into account as both (a) and
(x) have veto rights in (b3) on the basis of their equal shareholding in (b3).**® Under
Article 5(4)(b)(iv) the Commission only takes into account those joint ventures in
which the undertaking concerned and third parties have de jure rights that give rise
to a clear-cut right to manage. The inclusion of joint ventures is therefore limited to
situations where the undertaking concerned and third parties have a joint right to
manage on the basis of an agreement, e.g. a shareholders’ agreement, or where the
undertaking concerned and a third party have an equality of voting rights to the
effect that they have the right to appoint an equal number of members to the
decision-making bodies of the joint venture.
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Case IV/M.187 — Ifint/Exor of 2 March 1992; Case IV/M.062 — Eridania/l S| of 30 July 1991.
Case 1V/M.126 — Accor/WagonLits of 28 April 1992.
Case COMP/M.1741 — MCI Worldcom/Sprint; Case IV/ M. 187 — Ifint/Exor; Case 1V/ M.1046 —

Ameritech/Tele Danmark.

However, only half of the turnover generated by b3 is taken into account, see paragraph 187.
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In the same way, where two or more companies jointly control the undertaking
concerned in the sense that the agreement of each and all of them is needed in order to
manage the undertaking affairs, the turnover of al of them isincluded. In the example,
the two parent companies (c) of the undertaking concerned (&) would be taken into
account as well as their own parent companies (cl in the example). This interpretation
results from the referral from Article 5(4)(c), dealing with this case, to Article 5(4)(b),
which is applicable to jointly controlled companies as set out in the preceding

paragraph.

When any of the companies identified on the basis of Article 5(4) also has links as
defined in Article 5(4) with other undertakings, these should aso be brought into the
caculation. In the example, one of the subsidiaries of the undertaking concerned a
(called b) has in turn its own subsidiaries b1 and b2 and one of the parent companies
(called c) hasits own subsidiary (d).

Article 5(4) sets out specific criteriafor identifying undertakings whose turnover can be
attributed to the undertaking concerned. These criteria, including the "right to manage
the undertaking's affairs’, are not coextensive with the notion of "control" under
Article 3(2). There are significant differences between Articles 3 and 5, as those
provisions fulfil different roles. The differences are most apparent in the field of de
facto control. Whereas under Article 3(2) even a situation of economic dependence
may lead to control on a de facto basis (see in detail above), a solely controlled
subsidiary is only taken into account on a de facto basis under Article 5(4)(b) if it is
clearly demonstrated that the undertaking concerned has the power to exercise more
than haf of the voting rights or to appoint more than half of the board members.
Concerning joint control scenarios, Article 5(4)(b)(iv) covers those scenarios where the
controlling undertakings jointly have aright to manage on the basis of individua veto
rights. However, Article 5(4) would not cover situations where joint control occurs
on a de facto basis due to strong common interests between different minority
shareholders of the joint venture company on the basis of shareholders attendance.
The difference is reflected in the fact that Article 5(4)(b)(iv) refers to the right to
manage, and not a power (as in subparagraph (b)(ii) and (iii)) and is explained by the
need for precision and certainty in the criteria used for calculating turnover so that
jurisdiction can be readily verified. Under Article 3(3), however, the question
whether a concentration arises can be much more comprehensively investigated. In
addition, situations of negative sole control are only exceptionally covered (if the
conditions of Article 5(4)(b)(i)-(iii) are met in the specific case); the “right to
manage”’ under Article 5(4)(b)(iv) does not cover negative control scenarios. Finaly,
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Article 5(4)(b)(i), for example, covers situations where "control" under Article 3(2)
may not exist.

Allocation of turnover of the undertakingsidentified

In general, aslong asthe test under Article 5(4)(b) isfulfilled, the whole turnover of the
subsidiary in question will be taken into account regardless of the actua shareholding
which the undertaking concerned holds in the subsidiary. In the chart, the whole
turnover of the subsidiaries called b of the undertaking concerned a will be taken into
account.

However, the Merger Regulation includes specific rules for joint ventures. Article
5(5)(b) provides that for joint ventures between two or more undertakings concerned,
the turnover of the joint venture (as far as the turnover is generated from activities with
third parties as set out above in paragraph 168) should be apportioned equally amongst
the undertakings concerned, irrespective of their share of the capita or the voting
rights.

The principle contained in Article 5(5)(b) is followed by analogy for the allocation of
turnover for joint ventures between undertakings concerned and third parties if their
turnover is taken into account according to Article 5(4)(b) as set out above in paragraph
181. The Commission's practice has been to alocate to the undertaking concerned the
turnover of the joint venture on a per capita basis according to the number of
undertakings exercising joint control. In the example, half of the turnover of b3 is taken
into account.

The rules of Article 5(4) also have to be adapted in situations involving a change from
joint to sole control in order to avoid double counting of the turnover of the joint
venture. Even if the acquiring undertaking has rights or powers in the joint venture
which satisfy the requirements of Article 5(4), the turnover of the acquiring shareholder
has to be calculated without the turnover of the joint venture, and the turnover of the
joint venture has to be taken without the turnover of the acquiring shareholder.

Allocation of turnover in case of investment funds

The investment company, as set out above in paragraph 15, normally acquires indirect
control over portfolio companies held by an investment fund. In the same way, the
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investment company may be considered to indirectly have the powers and rights which
are set out in Article 5(4)(b), in particular to indirectly have the power to exercise the
voting rights held by the investment fund in the portfolio companies.

The same considerations, as set out above in the framework of Article 3 (paragraph
15), may aso apply if an investment company sets up severd investment funds with
possibly different investors. Typically, on the basis of the organisational structure, in
particular links between the investment company and the genera partner(s) of the
different funds organised as limited partnerships, or contractual arrangements,
especialy advisory agreements between the general partner or the investment fund and
the investment company, the investment company will indirectly have the power to
exercise the voting rights held by the investment fund in the portfolio companies or
indirectly have one of the other powers or rights set out in Article 5(4)(b). In these
circumstances, the investment company may exercise a common control structure over
the different funds which it has set up and the common operation of the different funds
by the investment company is often indicated by a common brand for the funds.

Consequently, such an organisation of the different funds by the investment company
may lead to the result that the turnover of al portfolio companies held by different
fundsis taken into account for the purpose of assessing whether the turnover thresholds
in Article 1 are met if the investment company acquires indirect control of a portfolio
company viaone of the funds.

Allocation of turnover for State-owned undertakings

As regards the calculation of turnover of State-owned undertakings, Article 5(4) should
be read in conjunction with recital 22 of the Merger Regulation. This recital declares
that, in order to avoid discrimination between the public and private sectors, "in the
public sector, caculation of the turnover of an undertaking concerned in a
concentration needs, therefore, to take account of undertakings making up an economic
unit with an independent power of decision, irrespective of the way in which their
capital is held or of the rules of administrative supervision applicable to them".*?

129

See dso Case 1V/M.216 - CEA Industrie/France Telecom/Finmeccanical SGS-Thomson, of 22 February
1993.

66



193.

194.

V.

195.

196.

This recita clarifies that Member States (or other public bodies) are not considered as
“undertakings’ under Article 5(4) simply because they have interests in other
undertakings which satisfy the conditions of Article 5(4). Therefore, for the purposes of
caculating turnover of State-owned undertakings, account is only taken of those
undertakings which belong to the same economic unit, having the same independent
power of decision.

Thus, where a State-owned company is not subject to any coordination with other
State-controlled holdings, it should be treated as independent for the purposes of
Article 5, and the turnover of other companies owned by that State should not be taken
into account. Where, however, several State-owned companies are under the same
independent centre of commercia decison-making, then the turnover of those
businesses should be considered part of the group of the undertaking concerned for the
purposes of Article 5.

Geogr aphic allocation of turnover

The thresholds concerning Community-wide and Member State turnover in Article
1(2) and (3) am to identify cases which have sufficient turnover within the Community
in order to be of Community interest and which are primarily cross-border in nature.
They require turnover to be allocated geographically to the Community and to
individual Member States. Since audited accounts often do not provide a geographical
breakdown as required by the Merger Regulation, the Commission will rely on the best
figures available provided by the undertakings. The second subparagraph of Article
5(1) provides that the location of turnover is determined by the location of the customer
at the time of the transaction:

"Turnover, in the Community or in a Member State, shall comprise products sold and
services provided to undertakings or consumers, in the Community or in that
Member State as the case may be."

General rule

The Merger Regulation does not discriminate between "products sold" and "services
provided” for the geographic allocation of turnover. In both cases, the genera rule is
that turnover should be attributed to the place where the customer is located. The
underlying principle is that turnover should be allocated to the location where
competition with aternative suppliers takes place. This location is normally aso the
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place where the characteristic action under the contract in question is to be performed,
i.e. where the service is actually provided and the product is actually delivered. In the
case of Internet transactions, it may be difficult for the undertakings to determine the
location of the customer at the time when the contract is concluded via the Internet. If
the product or the service itself is not supplied via the Internet, focusing on the place
where the characterigtic action under the contract is performed may avoid those
difficulties. In the following, the sale of goods and the provision of services are dealt
with separately as they exhibit certain different features in terms of allocation of
turnover.

Sale of goods

For the sale of goods, particular situations may arise in situations in which the place
where the customer was located at the time of concluding the purchase agreement is
different from the billing address and/or the place of delivery. In these stuations, the
place where the purchase agreement was entered into and the place of delivery are
more important than the billing address. As the delivery isin generd the characteristic
action for the sale of goods, the place of delivery may even be prevailing over the place
where the customer was located at the time when the purchase agreement was
concluded. This will depend on whether the place of delivery is to be considered the
place where competition takes place for the sale of goods or whether competition rather
takes place at the residence of the customer. In the case of a sale of mobile goods, such
asamotor car, to afina consumer, the place where the car is delivered to the customer
isdecisive even if the agreement was concluded via the phone or the Internet before.

A specific Situation arises in cases where a multinational corporation has a Community
buying strategy and sources al its requirements for a good from one location. As a
central purchasing organisation can take different forms, it is necessary to consider its
concrete form since this may determine how to allocate the turnover. Where goods are
purchased by and delivered to the central purchasing organisation and are subsequently
re-distributed interndly to different plants in a variety of Member States, turnover is
alocated only to the Member State where the central purchasing organisation is
located. In this case, competition takes place at the location of the central purchasing
organisation and this is also the place where the characteristic action under the sales
contract is performed. The situation is different in case of direct links between the seller
and the different subsidiaries. This comprises the case where the central purchasing
organisation concludes a mere framework agreement, but the individua orders are
placed by and the products are directly delivered to the subsidiaries in different
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Member States as well as the case where the individua orders are placed via the central
purchasing organisation, but the products are directly delivered to the subsidiaries. In
both cases, turnover is to be alocated to the different Member States in which the
subsidiaries are located, irrespective of whether the central purchasing organisation or
the subsidiaries receive the bills and effect the payment. The reason is that in both cases
competition with aternative suppliers takes place for the delivery of products to the
different subsidiaries even though the contract is concluded centrally. In the first case,
in addition, the subsidiaries actually decide upon the quantities to be delivered and on
an element essential for competition on their own.

Provision of services

For services, the Merger Regulation foresees that the place of their provision to the
customer is relevant. Services containing cross-border elements can be considered to
fall into three general categories. The first category comprises cases where the service
provider travels, the second category cases where the customer travels. The third
category comprises those cases where a service is provided without either the service
provider or the customer having to travel. In the first two categories, the turnover
generated is to be alocated to the place of destination of the traveller, i.e. the place
where the service is actualy provided to the customer. In the third category, the
turnover is generaly to be alocated to the location of the customer. For the central
sourcing of services the above outlined principles for the central purchasing of goods
apply in an analogous way.

An example of the first category would be a situation where a non-European company
provides specia airplane maintenance services to a carrier in a Member State. In this
case, the service provider travels to the Community where the service is actualy
provided and where also competition for this service takes place. If a European tourist
hires a car or books a hotd directly in the United States, this falls into the second
category as the service is provided outside the Community and also competition takes
place between hotels and rental car companies at the location chosen. However, the
case is different for package holidays. For this kind of holiday, the service starts with
the sade of the package through a travel agent at the customer’s location and
competition for the sale of holidays through travel agents takes place locally, as with
retail shopping, even though parts of the service may be provided in a number of
distant locations. The case therefore falls into the third category and the turnover
generated is to be alocated to the customer’s location. The third category aso
comprises cases like the supply of software or the distribution of films which are made
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202.

203.

V1.

204

outside the Community, but are supplied to a customer in a Member State so that the
serviceis actually provided to the customer within the Community.

Cases concerning the transport of goods are different as the customer, to whom those
services are provided, does not travel, but the transport service is provided to the
customer at its location. Those cases fal into the third category and the location of the
customer isthe relevant criterion for the allocation of the turnover.

In telecom cases, the qualification of call termination services may raise problems.
Although call termination would appear to fall into the third category, there are reasons
to treat it differently. Call termination services are provided, e.g., in Situations where a
cal, originating from a European operator, is being terminated in the United States.
Although neither the European nor the US operator travels, the signal travels and the
service is provided by the US network to the European operator in the United States.
Thisis also the place where competition takes place (if any). The turnover is therefore
to be considered as non-Community turnover.®

Fecific sectors

Certain sectors do, however, pose very particular problems with regard to the
geographical alocation of turnover. These will be dealt with in Section VI below.

Conversion of turnover into EURO

. When converting turnover figures into Euro great care should be taken with the
exchange rate used. The annual turnover of a company should be converted at the
average rate for the twelve months concerned. This average can be obtained via DG
Competition’s website.*! The audited annual turnover figures should be converted as
such and not be broken down into quarterly or monthly figures which would then be
converted individualy.

130

131

This does not affect the turnover which the European telephony operator generates vis-a-vis its own
customer with this call.

See

http://europa. eu.int/comm conpetition/nergers/others/exchange rates.
ht m #f oot not e_1. The website makes reference to the European Central Bank’s Monthly
Bulletin.
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When a company has salesin a range of currencies, the procedure is no different. The
total turnover given in the consolidated audited accounts and in that company's
reporting currency is converted into Euros at the yearly average rate. Loca currency
sales should not be converted directly into Euros since these figures are not from the
consolidated audited accounts of the company.

Provisonsfor credit and other financial institutions and insurance undertakings

Scope of application

Due to the specific nature of the sector, Article 5(3) contains specific rules for the
caculation of turnover of credit and other financia ingtitutions as well as insurance
undertakings.

In order to define the terms "credit ingtitutions and other financial institutions' under
the Merger Regulation, the Commission in its practice has consistently adopted the
definitions provided in the applicable European regulation in the banking sector. The
Directive on the taking up and pursuit of the business of credit institutions foresees
that™*:

- "Credit ingtitution shall mean an undertaking whose business is to receive
deposits or other repayable funds from the public and to grant credits for its
own account.”

- "Financial ingtitution shal mean an undertaking other than a credit institution, the
principa activity of which is to acquire holdings or to carry on one or more of the
activitieslisted in points 2 to 12 of Annex I."

Financial ingtitutions within the meaning of Article 5(3) of the Merger Regulation are,
accordingly, on the one hand holding companies and, on the other hand, undertakings
which perform on aregular basis as a principal activity one or more activities expressy
mentioned in points 2 to 12 of the Annex of the banking Directive. These activities
include:

e lending (comprising activities such as consumer credit, mortgage credit, factoring);

132

The definitions are to be found in Article 1 (1) and (5) of Directive 2000/12/EC of the European
Parliament and of the Council of 20 March 2000 relating to the taking up and pursuit of the business of
credit institutions (OJ L 126, 26.5.2000, p. 1).
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e financial leasing;

e money transmission services,

e issuing and administering means of payment (e.g. credit cards, travellers cheques and
bankers drafts);

e guarantees and commitments;

e trading for own account or for account of customers in money market instruments,
(cheques, hills, certificates of deposit, etc.), foreign exchange, financia futures and
options, exchange and interest-rate instruments, transferable securities,

e participation in securities issues and the provision of services related to such issues;

e money broking;

e portfolio management and advice; and

o safekeeping and administration of securities.

2. Calculation of turnover

209. Article 5(3) of the Merger Regulation sets out the methods of calculation of turnover
for credit and other financia ingtitutions and for insurance undertakings. In the
following Section, some supplementary questions related to turnover calculation for the
abovementioned types of undertakings are addressed.

2.1 Calculation of turnover of credit and financial ingtitutions (other than financial
holding companies)

2.1.1 General

210. There are normally no particular difficulties in applying the banking income criterion

for the definition of the worldwide turnover to credit institutions and other kinds of
financia ingtitutions.

For the geographic alocation of turnover to the Community and to individual Member

States, the specific provison of Article 5 (3)(a) second subparagraph applies. It
specifies that the turnover isto be alocated to the branch or division established in the
Community or in the Member State which receives thisincome.

2.1.2 Turnover of leasing companies

211.

There is a fundamental distinction to be made between financia leases and operating
leases. Basically, financial leases are made for longer periods than operating leases and
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ownership is generdly transferred to the lessee at the end of the lease term by means of
a purchase option included in the lease contract. Under an operating lease, on the
contrary, ownership is not transferred to the lessee at the end of the lease term and the
costs of maintenance, repair and insurance of the leased equipment are included in the
lease payments. A financial lease therefore functions as a loan by the lessor to enable
the lessee to purchase a given asset.

212. As dready mentioned above, a company performing as its principal activity financia
leasing isafinancia ingtitution within the meaning of Article 5(3)(a) and itsturnover is
to be calculated according to the specific rules set out in this provision. All payments
on financia leasing contracts, except for the redemption part, are to be taken into
account; a sde of future leasing payments at the beginning of the contract for re-
financing purposes is not relevant.

213. Operationa leasing activities are, however, not consdered to be carried out by
financia institutions, and therefore the general turnover calculation rules of Article 5(1)

apply.133
2.2 Insuranceundertakings

214. In order to measure the turnover of insurance undertakings, Article 5(3)(b) of the
Merger Regulation provides that gross premiums written are taken into account. The
gross premiums written are the sum of received premiums, including any received
reinsurance premiums if the undertaking concerned has activities in the field of
reinsurance. Outgoing or outward reinsurance premiums, i.e. al amounts paid and
payable by the undertaking concerned to get reinsurance cover, are only costs related to
the provison of insurance coverage and are not to be deducted from the gross
premiums written.

215. The premiums to be taken into account are not only related to new insurance contracts
made during the accounting year being considered but also to all premiums related to
contracts made in previous years which remain in force during the period taken into
consideration.

216. In order to congtitute appropriate reserves allowing for the payment of claims,
insurance undertakings, usualy hold a portfolio of investments in shares, interest-
bearing securities, land and property and other assets providing annua revenues.

133 See Case IV/M.234 - GECC/Avis Lease, 15 July 1992.

73



2.3

217.

218.

The annua revenues coming from those sources are not considered as turnover for
insurance undertakings under Article 5(3)(b). However, a distinction has to be made
between pure financia investments, which do not confer the rights and powers
specified in Article 5(4) to the insurance undertaking in the undertakings in which the
investment has been made, and those investments leading to the acquisition of an
interest which meets the criteria specified in Article 5(4)(b). In the latter case, Article
5(4) of the Merger Regulation applies, and the turnover of this undertaking has to be
added to the turnover of the insurance undertaking, as calculated according to Article
5(3)(b), for the determination of the thresholdslaid down in the Merger Regul ation.*®*

Financial holding companies

As an “other financia ingtitution” within the meaning of Article 5(3)(a) of the Merger
Regulation, the turnover of afinancial holding company has to be calculated according
to the specific rules set out in this provison. However, in the same way as mentioned
above for insurance undertakings, Article 5(4) applies to those participations which
meet the criteria specified in Article 5(4)(b). Thus, the turnover of afinancial holding is
to be basically calculated according to Article 5(3), but it may be necessary to add
turnover of undertakings falling within the categories set out in Article 5(4) (“Art. 5(4)
companies’).**

In practice, the turnover of the financia holding company (non-consolidated) must
first be taken into account. Then the turnover of the Art. 5(4) companies must be
added, whilst taking care to deduct dividends and other income distributed by those
companiesto the financia holdings. The following provides an example for this kind
of calculation:

EURO Million

1.  Turnover related to financia activities (from non-consolidated P& L) 3 000
Turnover related to insurance Art. 5(4) companies

(gross premiums written) 300
3. Turnover of industria Art. 5(4) companies 2000
4.  Deduct dividends and other income derived from Art. 5(4)
companies2 and 3 <200>

134
135

See Case IV/M.018 - AG/AMEV, of 21 November 1990.
The principles for financial holding companies may to a certain extent be applied to fund management
companies.
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Total turnover financial holding and its group 5100

219. In such caculations different accounting rules may need to be taken into consideration.
Whilst this consideration applies to any type of undertaking concerned by the Merger
Regulation, it is particularly important in the case of financia holding companies™®
where the number and the diversity of enterprises controlled and the degree of control
the holding holds on its subsidiaries, affiliated companies and other companies in
which it has shareholding requires careful examination.

220. Turnover caculation for financial holding companies as described above may in
practice prove onerous. Therefore a strict and detailed application of this method will
be necessary only in cases where it seems that the turnover of a financia holding
company is likely to be close to the Merger Regulation thresholds; in other cases it may
well be obvious that the turnover is far from the thresholds of the Merger Regulation,
and therefore the published accounts are adequate for the establishment of jurisdiction.

136 See for example Case 1V/M.166 - Torras/Sarri6, of 24 February 1992.
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IMPORTANT LEGAL NOTICE - The information on this site is subject to a disclaimer and a
copyright notice.

Case C-280/06
Autorita Garante della Concorrenza e del Mercato and Others
v
Ente tabacchi italiani — ET1 SpA and Others

(Reference for a preliminary ruling from the Consiglio di Stato)

(Competition — Imposition of fines where undertakings succeed each other — Principle of personal
responsibility — Entities answering to the same public authority — National law referring to
Community competition law as source of interpretation — Questions referred for a preliminary ruling
— Jurisdiction of the Court of Justice)

Summary of the Judgment
1. Preliminary rulings — Jurisdiction of the Court — Limits
(Art. 234 EC)
2. Competition — Community rules — Infringements — Attribution

(Art. 81(1), EC)

1. Neither the wording of Article 234 EC nor the aim of the procedure established by that article
indicates that the Treaty makers intended to exclude from the jurisdiction of the Court
requests for a preliminary ruling on a Community provision in the specific case where the
domestic law of a Member State refers to that Community provision in order to determine
the rules applicable to a situation which is purely internal to that State.

Where, in regulating purely internal situations, domestic legislation provides the same
solutions as those adopted in Community law, it is clearly in the Community interest that, in
order to avoid future differences of interpretation, provisions or concepts taken from
Community law should be interpreted uniformly, irrespective of the circumstances in which
they are to apply.

(see paras 21-22)

2. Where, irrespective of its legal status and the way in which it is financed, any entity engaged
in an economic activity infringes competition rules, it falls, according to the principle of
personal responsibility, to that entity to answer for that infringement. An entity that is not
the author of the infringement can nevertheless be penalised for it in certain circumstances.
That situation arises if the entity that has committed the infringement has ceased to exist,
either in law or economically. Moreover, bearing in mind the objective of suppressing
conduct that infringes the competition rules and preventing its reoccurrence by means of
deterrent penalties, when an entity that has committed an infringement of the competition
rules is subject to a legal or organisational change, that change does not necessarily create a
new undertaking free of liability for the conduct of its predecessor when, from an economic
point of view, the two are identical. The legal forms of the entity that committed the
infringement and the entity that succeeded it are irrelevant, as is the fact that the decision
to transfer an activity is taken not by individuals, but by the legislature in view of a
privatisation.

Where the economic activities of an entity on the market affected by an infringement of the

competition rules have been continued by another entity, the latter may be regarded, in the
context of the procedure regarding that infringement, as the economic successor of the first

http://curia.europa.eu/jurisp/cgi-bin/gettext.pl?where=&lang=en&num=79928788C19... 26/01/2009



Page 2 of 2

entity, even if the first entity continues to exist as an economic operator on other markets.
In that event, the fact that the first entity does not have legal personality is not a factor that
can justify imposing a penalty for the infringement which it committed on its successor,
although such an imposition may be justified by the fact that the two entities answer to the
same public authority. Where two entities constitute one economic entity, the fact that the
entity that committed the infringement still exists does not as such preclude imposing a
penalty on the entity to which its economic activities were transferred. In particular, applying
penalties in this way is permissible where those entities have been subject to control by the
same person within the group and have therefore, given the close economic and
organisational links between them, carried out, in all material respects, the same commercial
instructions.

It follows that, in the case of entities answering to the same public authority, where conduct
amounting to one and the same infringement of the competition rules was adopted by one
entity and subsequently continued until it ceased by another entity which succeeded the
first, which has not ceased to exist, that second entity may be penalised for the infringement
in its entirety if it is established that those two entities were subject to the control of the said
authority.

(see paras 38-49, 52, operative part)

http://curia.europa.eu/jurisp/cgi-bin/gettext.pl?where=&lang=en&num=79928788C19... 26/01/2009
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Council Regulation (EC) No 139/2004
of 20 January 2004
on the control of concentrations between undertakings (the EC Merger Regulation) (Text with EEA
relevance)

Council Regulation (EC) No 139/2004

of 20 January 2004

on the control of concentrations between undertakings
(the EC Merger Regulation)

(Text with EEA relevance)

THE COUNCIL OF THE EUROPEAN UNION,

Having regard to the Treaty establishing the European Community, and in particular Articles 83 and 308
thereof,

Having regard to the proposal from the Commission(1),

Having regard to the opinion of the European Parliament(2),

Having regard to the opinion of the European Economic and Social Committee(3),
Whereas:

(1) Council Regulation (EEC) No 4064/89 of 21 December 1989 on the control of concentrations between
undertakings(4) has been substantially amended. Since further amendments are to be made, it should be
recast in the interest of clarity.

(2) For the achievement of the aims of the Treaty, Article 3(1)(g) gives the Community the objective of
instituting a system ensuring that competition in the internal market is not distorted. Article 4(1) of the
Treaty provides that the activities of the Member States and the Community are to be conducted in
accordance with the principle of an open market economy with free competition. These principles are
essential for the further development of the internal market.

(3) The completion of the internal market and of economic and monetary union, the enlargement of the
European Union and the lowering of international barriers to trade and investment will continue to
result in major corporate reorganisations, particularly in the form of concentrations.

(4) Such reorganisations are to be welcomed to the extent that they are in line with the requirements of
dynamic competition and capable of increasing the competitiveness of European industry, improving the
conditions of growth and raising the standard of living in the Community.

(5) However, it should be ensured that the process of reorganisation does not result in lasting damage to
competition; Community law must therefore include provisions governing those concentrations which
may significantly impede effective competition in the common market or in a substantial part of it.

(6) A specific legal instrument is therefore necessary to permit effective control of all concentrations in
terms of their effect on the structure of competition in the Community and to be the only instrument
applicable to such concentrations. Regulation (EEC) No 4064/89 has allowed a Community policy to
develop in this field. In the light of experience, however, that Regulation should now be recast into
legislation designed to meet the challenges of a more integrated market and the future enlargement of
the European Union. In accordance with the principles of subsidiarity and of proportionality as set out
in Article 5 of the Treaty, this Regulation does not go beyond what is necessary in order to achieve the
objective of ensuring that competition in the common

© An extract from a JUSTIS database
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market is not distorted, in accordance with the principle of an open market economy with free
competition.

(7) Articles 81 and 82, while applicable, according to the case-law of the Court of Justice, to certain
concentrations, are not sufficient to control all operations which may prove to be incompatible with the
system of undistorted competition envisaged in the Treaty. This Regulation should therefore be based
not only on Article 83 but, principally, on Article 308 of the Treaty, under which the Community may
give itself the additional powers of action necessary for the attainment of its objectives, and also powers
of action with regard to concentrations on the markets for agricultural products listed in Annex | to the
Treaty.

(8) The provisions to be adopted in this Regulation should apply to significant structural changes, the
impact of which on the market goes beyond the national borders of any one Member State. Such
concentrations should, as a general rule, be reviewed exclusively at Community level, in application of
a "one-stop shop" system and in compliance with the principle of subsidiarity. Concentrations not
covered by this Regulation come, in principle, within the jurisdiction of the Member States.

(9) The scope of application of this Regulation should be defined according to the geographical area of
activity of the undertakings concerned and be limited by quantitative thresholds in order to cover those
concentrations which have a Community dimension. The Commission should report to the Council on
the implementation of the applicable thresholds and criteria so that the Council, acting in accordance
with Article 202 of the Treaty, is in a position to review them regularly, as well as the rules regarding
pre-notification referral, in the light of the experience gained; this requires statistical data to be provided
by the Member States to the Commission to enable it to prepare such reports and possible proposals for
amendments. The Commission's reports and proposals should be based on relevant information regularly
provided by the Member States.

(10) A concentration with a Community dimension should be deemed to exist where the aggregate turnover
of the undertakings concerned exceeds given thresholds; that is the case irrespective of whether or not
the undertakings effecting the concentration have their seat or their principal fields of activity in the
Community, provided they have substantial operations there.

(11) The rules governing the referral of concentrations from the Commission to Member States and from
Member States to the Commission should operate as an effective corrective mechanism in the light of
the principle of subsidiarity; these rules protect the competition interests of the Member States in an
adequate manner and take due account of legal certainty and the "one-stop shop™ principle.

(12) Concentrations may qualify for examination under a number of national merger control systems if they
fall below the turnover thresholds referred to in this Regulation. Multiple notification of the same
transaction increases legal uncertainty, effort and cost for undertakings and may lead to conflicting
assessments. The system whereby concentrations may be referred to the Commission by the Member
States concerned should therefore be further developed.

(13) The Commission should act in close and constant liaison with the competent authorities of the Member
States from which it obtains comments and information.

(14) The Commission and the competent authorities of the Member States should together form a network of
public authorities, applying their respective competences in close cooperation, using efficient
arrangements for information-sharing and consultation, with a view to ensuring that a case is dealt with
by the most appropriate authority, in the light of the principle of subsidiarity and with a view to
ensuring that multiple notifications of a given concentration are avoided to the greatest extent possible.
Referrals of concentrations from the Commission to Member States and from Member States to the
Commission should be made in an efficient manner avoiding, to

© An extract from a JUSTIS database
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the greatest extent possible, situations where a concentration is subject to a referral both before and
after its notification.

(15) The Commission should be able to refer to a Member State notified concentrations with a Community
dimension which threaten significantly to affect competition in a market within that Member State
presenting all the characteristics of a distinct market. Where the concentration affects competition on
such a market, which does not constitute a substantial part of the common market, the Commission
should be obliged, upon request, to refer the whole or part of the case to the Member State concerned.
A Member State should be able to refer to the Commission a concentration which does not have a
Community dimension but which affects trade between Member States and threatens to significantly
affect competition within its territory. Other Member States which are also competent to review the
concentration should be able to join the request. In such a situation, in order to ensure the efficiency
and predictability of the system, national time limits should be suspended until a decision has been
reached as to the referral of the case. The Commission should have the power to examine and deal with
a concentration on behalf of a requesting Member State or requesting Member States.

(16) The undertakings concerned should be granted the possibility of requesting referrals to or from the
Commission before a concentration is notified so as to further improve the efficiency of the system for
the control of concentrations within the Community. In such situations, the Commission and national
competition authorities should decide within short, clearly defined time limits whether a referral to or
from the Commission ought to be made, thereby ensuring the efficiency of the system. Upon request by
the undertakings concerned, the Commission should be able to refer to a Member State a concentration
with a Community dimension which may significantly affect competition in a market within that
Member State presenting all the characteristics of a distinct market; the undertakings concerned should
not, however, be required to demonstrate that the effects of the concentration would be detrimental to
competition. A concentration should not be referred from the Commission to a Member State which has
expressed its disagreement to such a referral. Before notification to national authorities, the undertakings
concerned should also be able to request that a concentration without a Community dimension which is
capable of being reviewed under the national competition laws of at least three Member States be
referred to the Commission. Such requests for pre-notification referrals to the Commission would be
particularly pertinent in situations where the concentration would affect competition beyond the territory
of one Member State. Where a concentration capable of being reviewed under the competition laws of
three or more Member States is referred to the Commission prior to any national notification, and no
Member State competent to review the case expresses its disagreement, the Commission should acquire
exclusive competence to review the concentration and such a concentration should be deemed to have a
Community dimension. Such pre-notification referrals from Member States to the Commission should
not, however, be made where at least one Member State competent to review the case has expressed its
disagreement with such a referral.

(17) The Commission should be given exclusive competence to apply this Regulation, subject to review by
the Court of Justice.

(18) The Member States should not be permitted to apply their national legislation on competition to
concentrations with a Community dimension, unless this Regulation makes provision therefor. The
relevant powers of national authorities should be limited to cases where, failing intervention by the
Commission, effective competition is likely to be significantly impeded within the territory of a Member
State and where the competition interests of that Member State cannot be sufficiently protected
otherwise by this Regulation. The Member States concerned must act promptly in such cases; this
Regulation cannot, because of the diversity of national law, fix a single time limit for the adoption of
final decisions under national law.
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(19) Furthermore, the exclusive application of this Regulation to concentrations with a Community dimension
is without prejudice to Article 296 of the Treaty, and does not prevent the Member States from taking
appropriate measures to protect legitimate interests other than those pursued by this Regulation,
provided that such measures are compatible with the general principles and other provisions of
Community law.

(20) It is expedient to define the concept of concentration in such a manner as to cover operations bringing
about a lasting change in the control of the undertakings concerned and therefore in the structure of the
market. It is therefore appropriate to include, within the scope of this Regulation, all joint ventures
performing on a lasting basis all the functions of an autonomous economic entity. It is moreover
appropriate to treat as a single concentration transactions that are closely connected in that they are
linked by condition or take the form of a series of transactions in securities taking place within a
reasonably short period of time.

(21) This Regulation should also apply where the undertakings concerned accept restrictions directly related
to, and necessary for, the implementation of the concentration. Commission decisions declaring
concentrations compatible with the common market in application of this Regulation should
automatically cover such restrictions, without the Commission having to assess such restrictions in
individual cases. At the request of the undertakings concerned, however, the Commission should, in
cases presenting novel or unresolved questions giving rise to genuine uncertainty, expressly assess
whether or not any restriction is directly related to, and necessary for, the implementation of the
concentration. A case presents a novel or unresolved question giving rise to genuine uncertainty if the
question is not covered by the relevant Commission notice in force or a published Commission
decision.

(22) The arrangements to be introduced for the control of concentrations should, without prejudice to Article
86(2) of the Treaty, respect the principle of non-discrimination between the public and the private
sectors. In the public sector, calculation of the turnover of an undertaking concerned in a concentration
needs, therefore, to take account of undertakings making up an economic unit with an independent
power of decision, irrespective of the way in which their capital is held or of the rules of administrative
supervision applicable to them.

(23) 1t is necessary to establish whether or not concentrations with a Community dimension are compatible
with the common market in terms of the need to maintain and develop effective competition in the
common market. In so doing, the Commission must place its appraisal within the general framework of
the achievement of the fundamental objectives referred to in Article 2 of the Treaty establishing the
European Community and Article 2 of the Treaty on European Union.

(24) In order to ensure a system of undistorted competition in the common market, in furtherance of a
policy conducted in accordance with the principle of an open market economy with free competition,
this Regulation must permit effective control of all concentrations from the point of view of their effect
on competition in the Community. Accordingly, Regulation (EEC) No 4064/89 established the principle
that a concentration with a Community dimension which creates or strengthens a dominant position as a
result of which effective competition in the common market or in a substantial part of it would be
significantly impeded should be declared incompatible with the common market.

(25) In view of the consequences that concentrations in oligopolistic market structures may have, it is all the
more necessary to maintain effective competition in such markets. Many oligopolistic markets exhibit a
healthy degree of competition. However, under certain circumstances, concentrations involving the
elimination of important competitive constraints that the merging parties had exerted upon each other, as
well as a reduction of competitive pressure on the remaining competitors, may, even in the absence of a
likelihood of coordination between the members of the oligopoly, result in a significant impediment to
effective competition. The Community courts have, however,
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not to date expressly interpreted Regulation (EEC) No 4064/89 as requiring concentrations giving rise to
such non-coordinated effects to be declared incompatible with the common market. Therefore, in the
interests of legal certainty, it should be made clear that this Regulation permits effective control of all
such concentrations by providing that any concentration which would significantly impede effective
competition, in the common market or in a substantial part of it, should be declared incompatible with
the common market. The notion of "significant impediment to effective competition™ in Article 2(2) and
(3) should be interpreted as extending, beyond the concept of dominance, only to the anti-competitive
effects of a concentration resulting from the non-coordinated behaviour of undertakings which would
not have a dominant position on the market concerned.

(26) A significant impediment to effective competition generally results from the creation or strengthening of
a dominant position. With a view to preserving the guidance that may be drawn from past judgments of
the European courts and Commission decisions pursuant to Regulation (EEC) No 4064/89, while at the
same time maintaining consistency with the standards of competitive harm which have been applied by
the Commission and the Community courts regarding the compatibility of a concentration with the
common market, this Regulation should accordingly establish the principle that a concentration with a
Community dimension which would significantly impede effective competition, in the common market
or in a substantial part thereof, in particular as a result of the creation or strengthening of a dominant
position, is to be declared incompatible with the common market.

(27) In addition, the criteria of Article 81(1) and (3) of the Treaty should be applied to joint ventures
performing, on a lasting basis, all the functions of autonomous economic entities, to the extent that their
creation has as its consequence an appreciable restriction of competition between undertakings that
remain independent.

(28) In order to clarify and explain the Commission's appraisal of concentrations under this Regulation, it is
appropriate for the Commission to publish guidance which should provide a sound economic framework
for the assessment of concentrations with a view to determining whether or not they may be declared
compatible with the common market.

(29) In order to determine the impact of a concentration on competition in the common market, it is
appropriate to take account of any substantiated and likely efficiencies put forward by the undertakings
concerned. It is possible that the efficiencies brought about by the concentration counteract the effects
on competition, and in particular the potential harm to consumers, that it might otherwise have and that,
as a consequence, the concentration would not significantly impede effective competition, in the
common market or in a substantial part of it, in particular as a result of the creation or strengthening of
a dominant position. The Commission should publish guidance on the conditions under which it may
take efficiencies into account in the assessment of a concentration.

(30) Where the undertakings concerned modify a notified concentration, in particular by offering
commitments with a view to rendering the concentration compatible with the common market, the
Commission should be able to declare the concentration, as modified, compatible with the common
market. Such commitments should be proportionate to the competition problem and entirely eliminate it.
It is also appropriate to accept commitments before the initiation of proceedings where the competition
problem is readily identifiable and can easily be remedied. It should be expressly provided that the
Commission may attach to its decision conditions and obligations in order to ensure that the
undertakings concerned comply with their commitments in a timely and effective manner so as to
render the concentration compatible with the common market. Transparency and effective consultation
of Member States as well as of interested third parties should be ensured throughout the procedure.

(31) The Commission should have at its disposal appropriate instruments to ensure the enforcement
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of commitments and to deal with situations where they are not fulfilled. In cases of failure to fulfil a
condition attached to the decision declaring a concentration compatible with the common market, the
situation rendering the concentration compatible with the common market does not materialise and the
concentration, as implemented, is therefore not authorised by the Commission. As a consequence, if the
concentration is implemented, it should be treated in the same way as a non-notified concentration
implemented without authorisation. Furthermore, where the Commission has already found that, in the
absence of the condition, the concentration would be incompatible with the common market, it should
have the power to directly order the dissolution of the concentration, so as to restore the situation
prevailing prior to the implementation of the concentration. Where an obligation attached to a decision
declaring the concentration compatible with the common market is not fulfilled, the Commission should
be able to revoke its decision. Moreover, the Commission should be able to impose appropriate
financial sanctions where conditions or obligations are not fulfilled.

(32) Concentrations which, by reason of the limited market share of the undertakings concerned, are not
liable to impede effective competition may be presumed to be compatible with the common market.
Without prejudice to Articles 81 and 82 of the Treaty, an indication to this effect exists, in particular,
where the market share of the undertakings concerned does not exceed 25 % either in the common
market or in a substantial part of it.

(33) The Commission should have the task of taking all the decisions necessary to establish whether or not
concentrations with a Community dimension are compatible with the common market, as well as
decisions designed to restore the situation prevailing prior to the implementation of a concentration
which has been declared incompatible with the common market.

(34) To ensure effective control, undertakings should be obliged to give prior notification of concentrations
with a Community dimension following the conclusion of the agreement, the announcement of the
public bid or the acquisition of a controlling interest. Notification should also be possible where the
undertakings concerned satisfy the Commission of their intention to enter into an agreement for a
proposed concentration and demonstrate to the Commission that their plan for that proposed
concentration is sufficiently concrete, for example on the basis of an agreement in principle, a
memorandum of understanding, or a letter of intent signed by all undertakings concerned, or, in the
case of a public bid, where they have publicly announced an intention to make such a bid, provided
that the intended agreement or bid would result in a concentration with a Community dimension. The
implementation of concentrations should be suspended until a final decision of the Commission has
been taken. However, it should be possible to derogate from this suspension at the request of the
undertakings concerned, where appropriate. In deciding whether or not to grant a derogation, the
Commission should take account of all pertinent factors, such as the nature and gravity of damage to
the undertakings concerned or to third parties, and the threat to competition posed by the concentration.
In the interest of legal certainty, the validity of transactions must nevertheless be protected as much as
necessary.

(35) A period within which the Commission must initiate proceedings in respect of a notified concentration
and a period within which it must take a final decision on the compatibility or incompatibility with the
common market of that concentration should be laid down. These periods should be extended whenever
the undertakings concerned offer commitments with a view to rendering the concentration compatible
with the common market, in order to allow for sufficient time for the analysis and market testing of
such commitment offers and for the consultation of Member States as well as interested third parties. A
limited extension of the period within which the Commission must take a final decision should also be
possible in order to allow sufficient time for the investigation of the case and the verification of the
facts and arguments submitted to the Commission.

(36) The Community respects the fundamental rights and observes the principles recognised in particular
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by the Charter of Fundamental Rights of the European Union(5). Accordingly, this Regulation should be
interpreted and applied with respect to those rights and principles.

(37) The undertakings concerned must be afforded the right to be heard by the Commission when
proceedings have been initiated; the members of the management and supervisory bodies and the
recognised representatives of the employees of the undertakings concerned, and interested third parties,
must also be given the opportunity to be heard.

(38) In order properly to appraise concentrations, the Commission should have the right to request all
necessary information and to conduct all necessary inspections throughout the Community. To that end,
and with a view to protecting competition effectively, the Commission's powers of investigation need to
be expanded. The Commission should, in particular, have the right to interview any persons who may
be in possession of useful information and to record the statements made.

(39) In the course of an inspection, officials authorised by the Commission should have the right to ask for
any information relevant to the subject matter and purpose of the inspection; they should also have the
right to affix seals during inspections, particularly in circumstances where there are reasonable grounds
to suspect that a concentration has been implemented without being notified; that incorrect, incomplete
or misleading information has been supplied to the Commission; or that the undertakings or persons
concerned have failed to comply with a condition or obligation imposed by decision of the
Commission. In any event, seals should only be used in exceptional circumstances, for the period of
time strictly necessary for the inspection, normally not for more than 48 hours.

(40) Without prejudice to the case-law of the Court of Justice, it is also useful to set out the scope of the
control that the national judicial authority may exercise when it authorises, as provided by national law
and as a precautionary measure, assistance from law enforcement authorities in order to overcome
possible opposition on the part of the undertaking against an inspection, including the affixing of seals,
ordered by Commission decision. It results from the case-law that the national judicial authority may in
particular ask of the Commission further information which it needs to carry out its control and in the
absence of which it could refuse the authorisation. The case-law also confirms the competence of the
national courts to control the application of national rules governing the implementation of coercive
measures. The competent authorities of the Member States should cooperate actively in the exercise of
the Commission's investigative powers.

(41) When complying with decisions of the Commission, the undertakings and persons concerned cannot be
forced to admit that they have committed infringements, but they are in any event obliged to answer
factual questions and to provide documents, even if this information may be used to establish against
themselves or against others the existence of such infringements.

(42) For the sake of transparency, all decisions of the Commission which are not of a merely procedural
nature should be widely publicised. While ensuring preservation of the rights of defence of the
undertakings concerned, in particular the right of access to the file, it is essential that business secrets
be protected. The confidentiality of information exchanged in the network and with the competent
authorities of third countries should likewise be safeguarded.

(43) Compliance with this Regulation should be enforceable, as appropriate, by means of fines and periodic
penalty payments. The Court of Justice should be given unlimited jurisdiction in that regard pursuant to
Article 229 of the Treaty.

(44) The conditions in which concentrations, involving undertakings having their seat or their principal fields
of activity in the Community, are carried out in third countries should be observed,
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and provision should be made for the possibility of the Council giving the Commission an appropriate
mandate for negotiation with a view to obtaining non-discriminatory treatment for such undertakings.

(45) This Regulation in no way detracts from the collective rights of employees, as recognised in the
undertakings concerned, notably with regard to any obligation to inform or consult their recognised
representatives under Community and national law.

(46) The Commission should be able to lay down detailed rules concerning the implementation of this
Regulation in accordance with the procedures for the exercise of implementing powers conferred on the
Commission. For the adoption of such implementing provisions, the Commission should be assisted by
an Advisory Committee composed of the representatives of the Member States as specified in Article
23,

HAS ADOPTED THIS REGULATION:
Article 1
Scope

1. Without prejudice to Article 4(5) and Article 22, this Regulation shall apply to all concentrations with a
Community dimension as defined in this Article.

2. A concentration has a Community dimension where:

(a) the combined aggregate worldwide turnover of all the undertakings concerned is more than EUR 5000
million; and

(b) the aggregate Community-wide turnover of each of at least two of the undertakings concerned is more
than EUR 250 million,

unless each of the undertakings concerned achieves more than two-thirds of its aggregate Community-wide
turnover within one and the same Member State.

3. A concentration that does not meet the thresholds laid down in paragraph 2 has a Community
dimension where:

() the combined aggregate worldwide turnover of all the undertakings concerned is more than EUR 2500
million;

(b) in each of at least three Member States, the combined aggregate turnover of all the undertakings
concerned is more than EUR 100 million;

(c) in each of at least three Member States included for the purpose of point (b), the aggregate turnover of
each of at least two of the undertakings concerned is more than EUR 25 million; and

(d) the aggregate Community-wide turnover of each of at least two of the undertakings concerned is more
than EUR 100 million,

unless each of the undertakings concerned achieves more than two-thirds of its aggregate Community-wide
turnover within one and the same Member State.

4. On the basis of statistical data that may be regularly provided by the Member States, the Commission
shall report to the Council on the operation of the thresholds and criteria set out in paragraphs 2 and 3 by
1 July 2009 and may present proposals pursuant to paragraph 5.

5. Following the report referred to in paragraph 4 and on a proposal from the Commission, the Council,

© An extract from a JUSTIS database



32004R0139 Official Journal L 024 , 29/01/2004 P. 0001 - 0022 9

acting by a qualified majority, may revise the thresholds and criteria mentioned in paragraph 3.
Article 2
Appraisal of concentrations

1. Concentrations within the scope of this Regulation shall be appraised in accordance with the objectives
of this Regulation and the following provisions with a view to establishing whether or not they are
compatible with the common market.

In making this appraisal, the Commission shall take into account:

(a) the need to maintain and develop effective competition within the common market in view of, among
other things, the structure of all the markets concerned and the actual or potential competition from
undertakings located either within or outwith the Community;

(b) the market position of the undertakings concerned and their economic and financial power, the
alternatives available to suppliers and users, their access to supplies or markets, any legal or other
barriers to entry, supply and demand trends for the relevant goods and services, the interests of the
intermediate and ultimate consumers, and the development of technical and economic progress provided
that it is to consumers' advantage and does not form an obstacle to competition.

2. A concentration which would not significantly impede effective competition in the common market or
in a substantial part of it, in particular as a result of the creation or strengthening of a dominant position,
shall be declared compatible with the common market.

3. A concentration which would significantly impede effective competition, in the common market or in a
substantial part of it, in particular as a result of the creation or strengthening of a dominant position, shall
be declared incompatible with the common market.

4. To the extent that the creation of a joint venture constituting a concentration pursuant to Article 3 has
as its object or effect the coordination of the competitive behaviour of undertakings that remain
independent, such coordination shall be appraised in accordance with the criteria of Article 81(1) and (3)
of the Treaty, with a view to establishing whether or not the operation is compatible with the common
market.

5. In making this appraisal, the Commission shall take into account in particular:

- whether two or more parent companies retain, to a significant extent, activities in the same market as the
joint venture or in a market which is downstream or upstream from that of the joint venture or in a
neighbouring market closely related to this market,

- whether the coordination which is the direct consequence of the creation of the joint venture affords the
undertakings concerned the possibility of eliminating competition in respect of a substantial part of the
products or services in question.

Article 3
Definition of concentration

1. A concentration shall be deemed to arise where a change of control on a lasting basis results from:
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() the merger of two or more previously independent undertakings or parts of undertakings, or

(b) the acquisition, by one or more persons already controlling at least one undertaking, or by one or more
undertakings, whether by purchase of securities or assets, by contract or by any other means, of direct
or indirect control of the whole or parts of one or more other undertakings.

2. Control shall be constituted by rights, contracts or any other means which, either separately or in
combination and having regard to the considerations of fact or law involved, confer the possibility of
exercising decisive influence on an undertaking, in particular by:

(a) ownership or the right to use all or part of the assets of an undertaking;

(b) rights or contracts which confer decisive influence on the composition, voting or decisions of the organs
of an undertaking.

3. Control is acquired by persons or undertakings which:
(a) are holders of the rights or entitled to rights under the contracts concerned; or

(b) while not being holders of such rights or entitled to rights under such contracts, have the power to
exercise the rights deriving therefrom.

4. The creation of a joint venture performing on a lasting basis all the functions of an autonomous
economic entity shall constitute a concentration within the meaning of paragraph 1(b).

5. A concentration shall not be deemed to arise where:

() credit institutions or other financial institutions or insurance companies, the normal activities of which
include transactions and dealing in securities for their own account or for the account of others, hold on
a temporary basis securities which they have acquired in an undertaking with a view to reselling them,
provided that they do not exercise voting rights in respect of those securities with a view to
determining the competitive behaviour of that undertaking or provided that they exercise such voting
rights only with a view to preparing the disposal of all or part of that undertaking or of its assets or
the disposal of those securities and that any such disposal takes place within one year of the date of
acquisition; that period may be extended by the Commission on request where such institutions or
companies can show that the disposal was not reasonably possible within the period set;

(b) control is acquired by an office-holder according to the law of a Member State relating to liquidation,
winding up, insolvency, cessation of payments, compositions or analogous proceedings;

(c) the operations referred to in paragraph 1(b) are carried out by the financial holding companies referred
to in Article 5(3) of Fourth Council Directive 78/660/EEC of 25 July 1978 based on Article 54(3)(g) of
the Treaty on the annual accounts of certain types of companies(6) provided however that the voting
rights in respect of the holding are exercised, in particular in relation to the appointment of members of
the management and supervisory bodies of the undertakings in which they have holdings, only to
maintain the full value of those investments and not to determine directly or indirectly the competitive
conduct of those undertakings.

Article 4
Prior notification of concentrations and pre-notification referral at the request of the notifying parties
1. Concentrations with a Community dimension defined in this Regulation shall be notified to the
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Commission prior to their implementation and following the conclusion of the agreement, the
announcement of the public bid, or the acquisition of a controlling interest.

Notification may also be made where the undertakings concerned demonstrate to the Commission a good
faith intention to conclude an agreement or, in the case of a public bid, where they have publicly
announced an intention to make such a bid, provided that the intended agreement or bid would result in a
concentration with a Community dimension.

For the purposes of this Regulation, the term "notified concentration” shall also cover intended
concentrations notified pursuant to the second subparagraph. For the purposes of paragraphs 4 and 5 of
this Article, the term "concentration" includes intended concentrations within the meaning of the second
subparagraph.

2. A concentration which consists of a merger within the meaning of Article 3(1)(a) or in the acquisition
of joint control within the meaning of Article 3(1)(b) shall be notified jointly by the parties to the merger
or by those acquiring joint control as the case may be. In all other cases, the notification shall be effected
by the person or undertaking acquiring control of the whole or parts of one or more undertakings.

3. Where the Commission finds that a notified concentration falls within the scope of this Regulation, it
shall publish the fact of the notification, at the same time indicating the names of the undertakings
concerned, their country of origin, the nature of the concentration and the economic sectors involved. The
Commission shall take account of the legitimate interest of undertakings in the protection of their business
secrets.

4. Prior to the notification of a concentration within the meaning of paragraph 1, the persons or
undertakings referred to in paragraph 2 may inform the Commission, by means of a reasoned submission,
that the concentration may significantly affect competition in a market within a Member State which
presents all the characteristics of a distinct market and should therefore be examined, in whole or in part,
by that Member State.

The Commission shall transmit this submission to all Member States without delay. The Member State
referred to in the reasoned submission shall, within 15 working days of receiving the submission, express
its agreement or disagreement as regards the request to refer the case. Where that Member State takes no
such decision within this period, it shall be deemed to have agreed.

Unless that Member State disagrees, the Commission, where it considers that such a distinct market exists,
and that competition in that market may be significantly affected by the concentration, may decide to refer
the whole or part of the case to the competent authorities of that Member State with a view to the
application of that State's national competition law.

The decision whether or not to refer the case in accordance with the third subparagraph shall be taken
within 25 working days starting from the receipt of the reasoned submission by the Commission. The
Commission shall inform the other Member States and the persons or undertakings concerned of its
decision. If the Commission does not take a decision within this period, it shall be deemed to have
adopted a decision to refer the case in accordance with the submission made by the persons or
undertakings concerned.

If the Commission decides, or is deemed to have decided, pursuant to the third and fourth subparagraphs,
to refer the whole of the case, no notification shall be made pursuant to paragraph 1 and national
competition law shall apply. Article 9(6) to (9) shall apply mutatis mutandis.

5. With regard to a concentration as defined in Article 3 which does not have a Community dimension
within the meaning of Article 1 and which is capable of being reviewed under the national competition
laws of at least three Member States, the persons or undertakings referred to in paragraph 2 may,
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before any notification to the competent authorities, inform the Commission by means of a reasoned
submission that the concentration should be examined by the Commission.

The Commission shall transmit this submission to all Member States without delay.

Any Member State competent to examine the concentration under its national competition law may, within
15 working days of receiving the reasoned submission, express its disagreement as regards the request to
refer the case.

Where at least one such Member State has expressed its disagreement in accordance with the third
subparagraph within the period of 15 working days, the case shall not be referred. The Commission shall,
without delay, inform all Member States and the persons or undertakings concerned of any such expression
of disagreement.

Where no Member State has expressed its disagreement in accordance with the third subparagraph within
the period of 15 working days, the concentration shall be deemed to have a Community dimension and
shall be notified to the Commission in accordance with paragraphs 1 and 2. In such situations, no Member
State shall apply its national competition law to the concentration.

6. The Commission shall report to the Council on the operation of paragraphs 4 and 5 by 1 July 2009.
Following this report and on a proposal from the Commission, the Council, acting by a qualified majority,
may revise paragraphs 4 and 5.

Article 5
Calculation of turnover

1. Aggregate turnover within the meaning of this Regulation shall comprise the amounts derived by the
undertakings concerned in the preceding financial year from the sale of products and the provision of
services falling within the undertakings' ordinary activities after deduction of sales rebates and of value
added tax and other taxes directly related to turnover. The aggregate turnover of an undertaking concerned
shall not include the sale of products or the provision of services between any of the undertakings referred
to in paragraph 4.

Turnover, in the Community or in a Member State, shall comprise products sold and services provided to
undertakings or consumers, in the Community or in that Member State as the case may be.

2. By way of derogation from paragraph 1, where the concentration consists of the acquisition of parts,
whether or not constituted as legal entities, of one or more undertakings, only the turnover relating to the
parts which are the subject of the concentration shall be taken into account with regard to the seller or
sellers.

However, two or more transactions within the meaning of the first subparagraph which take place within a
two-year period between the same persons or undertakings shall be treated as one and the same
concentration arising on the date of the last transaction.

3. In place of turnover the following shall be used:

(a) for credit institutions and other financial institutions, the sum of the following income items as defined
in Council Directive 86/635/EEC(7), after deduction of value added tax and other taxes directly related
to those items, where appropriate:

(i) interest income and similar income;

(ii) income from securities:
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- income from shares and other variable yield securities,
- income from participating interests,
- income from shares in affiliated undertakings;

(iii) commissions receivable;

(iv) net profit on financial operations;

(v) other operating income.

The turnover of a credit or financial institution in the Community or in a Member State shall comprise the
income items, as defined above, which are received by the branch or division of that institution established
in the Community or in the Member State in question, as the case may be;

(b) for insurance undertakings, the value of gross premiums written which shall comprise all amounts
received and receivable in respect of insurance contracts issued by or on behalf of the insurance
undertakings, including also outgoing reinsurance premiums, and after deduction of taxes and parafiscal
contributions or levies charged by reference to the amounts of individual premiums or the total volume
of premiums; as regards Article 1(2)(b) and (3)(b), (c) and (d) and the final part of Article 1(2) and (3),
gross premiums received from Community residents and from residents of one Member State
respectively shall be taken into account.

4. Without prejudice to paragraph 2, the aggregate turnover of an undertaking concerned within the
meaning of this Regulation shall be calculated by adding together the respective turnovers of the
following:

(a) the undertaking concerned;

(b) those undertakings in which the undertaking concerned, directly or indirectly:
(i) owns more than half the capital or business assets, or

(ii) has the power to exercise more than half the voting rights, or

(iii) has the power to appoint more than half the members of the supervisory board, the administrative board
or bodies legally representing the undertakings, or

(iv) has the right to manage the undertakings' affairs;
(c) those undertakings which have in the undertaking concerned the rights or powers listed in (b);
(d) those undertakings in which an undertaking as referred to in (c) has the rights or powers listed in (b);

(e) those undertakings in which two or more undertakings as referred to in (a) to (d) jointly have the rights
or powers listed in (b).

5. Where undertakings concerned by the concentration jointly have the rights or powers listed in paragraph
4(b), in calculating the aggregate turnover of the undertakings concerned for the purposes of this
Regulation:

(a) no account shall be taken of the turnover resulting from the sale of products or the provision of
services between the joint undertaking and each of the undertakings concerned or any other undertaking
connected with any one of them, as set out in paragraph 4(b) to (e);

(b) account shall be taken of the turnover resulting from the sale of products and the provision of services
between the joint undertaking and any third undertakings. This turnover shall be apportioned equally
amongst the undertakings concerned.
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Article 6
Examination of the notification and initiation of proceedings
1. The Commission shall examine the notification as soon as it is received.

(a) Where it concludes that the concentration notified does not fall within the scope of this Regulation, it
shall record that finding by means of a decision.

(b) Where it finds that the concentration notified, although falling within the scope of this Regulation, does
not raise serious doubts as to its compatibility with the common market, it shall decide not to oppose it
and shall declare that it is compatible with the common market.

A decision declaring a concentration compatible shall be deemed to cover restrictions directly related and
necessary to the implementation of the concentration.

(c) Without prejudice to paragraph 2, where the Commission finds that the concentration notified falls
within the scope of this Regulation and raises serious doubts as to its compatibility with the common
market, it shall decide to initiate proceedings. Without prejudice to Article 9, such proceedings shall be
closed by means of a decision as provided for in Article 8(1) to (4), unless the undertakings concerned
have demonstrated to the satisfaction of the Commission that they have abandoned the concentration.

2. Where the Commission finds that, following modification by the undertakings concerned, a notified
concentration no longer raises serious doubts within the meaning of paragraph 1(c), it shall declare the
concentration compatible with the common market pursuant to paragraph 1(b).

The Commission may attach to its decision under paragraph 1(b) conditions and obligations intended to
ensure that the undertakings concerned comply with the commitments they have entered into vis-a-vis the
Commission with a view to rendering the concentration compatible with the common market.

3. The Commission may revoke the decision it took pursuant to paragraph 1(a) or (b) where:

(a) the decision is based on incorrect information for which one of the undertakings is responsible or where
it has been obtained by deceit,

or
(b) the undertakings concerned commit a breach of an obligation attached to the decision.

4. In the cases referred to in paragraph 3, the Commission may take a decision under paragraph 1, without
being bound by the time limits referred to in Article 10(1).

5. The Commission shall notify its decision to the undertakings concerned and the competent authorities of
the Member States without delay.

Article 7
Suspension of concentrations

1. A concentration with a Community dimension as defined in Article 1, or which is to be examined by
the Commission pursuant to Article 4(5), shall not be implemented either before its notification or until it
has been declared compatible with the common market pursuant to a decision under Articles 6(1)(b), 8(1)
or 8(2), or on the basis of a presumption according to Article 10(6).
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2. Paragraph 1 shall not prevent the implementation of a public bid or of a series of transactions in
securities including those convertible into other securities admitted to trading on a market such as a stock
exchange, by which control within the meaning of Article 3 is acquired from various sellers, provided that:

(a) the concentration is notified to the Commission pursuant to Article 4 without delay; and

(b) the acquirer does not exercise the voting rights attached to the securities in question or does so only to
maintain the full value of its investments based on a derogation granted by the Commission under
paragraph 3.

3. The Commission may, on request, grant a derogation from the obligations imposed in paragraphs 1 or
2. The request to grant a derogation must be reasoned. In deciding on the request, the Commission shall
take into account inter alia the effects of the suspension on one or more undertakings concerned by the
concentration or on a third party and the threat to competition posed by the concentration. Such a
derogation may be made subject to conditions and obligations in order to ensure conditions of effective
competition. A derogation may be applied for and granted at any time, be it before notification or after the
transaction.

4. The validity of any transaction carried out in contravention of paragraph 1 shall be dependent on a
decision pursuant to Article 6(1)(b) or Article 8(1), (2) or (3) or on a presumption pursuant to Article
10(6).

This Article shall, however, have no effect on the validity of transactions in securities including those
convertible into other securities admitted to trading on a market such as a stock exchange, unless the
buyer and seller knew or ought to have known that the transaction was carried out in contravention of
paragraph 1.

Article 8
Powers of decision of the Commission

1. Where the Commission finds that a notified concentration fulfils the criterion laid down in Article 2(2)
and, in the cases referred to in Article 2(4), the criteria laid down in Article 81(3) of the Treaty, it shall
issue a decision declaring the concentration compatible with the common market.

A decision declaring a concentration compatible shall be deemed to cover restrictions directly related and
necessary to the implementation of the concentration.

2. Where the Commission finds that, following modification by the undertakings concerned, a notified
concentration fulfils the criterion laid down in Article 2(2) and, in the cases referred to in Article 2(4), the
criteria laid down in Article 81(3) of the Treaty, it shall issue a decision declaring the concentration
compatible with the common market.

The Commission may attach to its decision conditions and obligations intended to ensure that the
undertakings concerned comply with the commitments they have entered into vis-a-vis the Commission
with a view to rendering the concentration compatible with the common market.

A decision declaring a concentration compatible shall be deemed to cover restrictions directly related and
necessary to the implementation of the concentration.

3. Where the Commission finds that a concentration fulfils the criterion defined in Article 2(3) or, in the
cases referred to in Article 2(4), does not fulfil the criteria laid down in Article
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81(3) of the Treaty, it shall issue a decision declaring that the concentration is incompatible with the
common market.

4. Where the Commission finds that a concentration:

() has already been implemented and that concentration has been declared incompatible with the common
market, or

(b) has been implemented in contravention of a condition attached to a decision taken under paragraph 2,
which has found that, in the absence of the condition, the concentration would fulfil the criterion laid
down in Article 2(3) or, in the cases referred to in Article 2(4), would not fulfil the criteria laid down
in Article 81(3) of the Treaty,

the Commission may:

- require the undertakings concerned to dissolve the concentration, in particular through the dissolution of
the merger or the disposal of all the shares or assets acquired, so as to restore the situation prevailing
prior to the implementation of the concentration; in circumstances where restoration of the situation
prevailing before the implementation of the concentration is not possible through dissolution of the
concentration, the Commission may take any other measure appropriate to achieve such restoration as far
as possible,

- order any other appropriate measure to ensure that the undertakings concerned dissolve the concentration
or take other restorative measures as required in its decision.

In cases falling within point (a) of the first subparagraph, the measures referred to in that subparagraph
may be imposed either in a decision pursuant to paragraph 3 or by separate decision.

5. The Commission may take interim measures appropriate to restore or maintain conditions of effective
competition where a concentration:

(a) has been implemented in contravention of Article 7, and a decision as to the compatibility of the
concentration with the common market has not yet been taken;

(b) has been implemented in contravention of a condition attached to a decision under Article 6(1)(b) or
paragraph 2 of this Article;

(c) has already been implemented and is declared incompatible with the common market.
6. The Commission may revoke the decision it has taken pursuant to paragraphs 1 or 2 where:

(a) the declaration of compatibility is based on incorrect information for which one of the undertakings is
responsible or where it has been obtained by deceit; or

(b) the undertakings concerned commit a breach of an obligation attached to the decision.

7. The Commission may take a decision pursuant to paragraphs 1 to 3 without being bound by the time
limits referred to in Article 10(3), in cases where:

(a) it finds that a concentration has been implemented
(i) in contravention of a condition attached to a decision under Article 6(1)(b), or

(ii) in contravention of a condition attached to a decision taken under paragraph 2 and in accordance with
Article 10(2), which has found that, in the absence of the condition, the concentration would raise
serious doubts as to its compatibility with the common market; or

(b) a decision has been revoked pursuant to paragraph 6.
8. The Commission shall notify its decision to the undertakings concerned and the competent authorities
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of the Member States without delay.
Article 9
Referral to the competent authorities of the Member States

1. The Commission may, by means of a decision notified without delay to the undertakings concerned and
the competent authorities of the other Member States, refer a notified concentration to the competent
authorities of the Member State concerned in the following circumstances.

2. Within 15 working days of the date of receipt of the copy of the notification, a Member State, on its
own initiative or upon the invitation of the Commission, may inform the Commission, which shall inform
the undertakings concerned, that:

(a) a concentration threatens to affect significantly competition in a market within that Member State,
which presents all the characteristics of a distinct market, or

(b) a concentration affects competition in a market within that Member State, which presents all the
characteristics of a distinct market and which does not constitute a substantial part of the common
market.

3. If the Commission considers that, having regard to the market for the products or services in question
and the geographical reference market within the meaning of paragraph 7, there is such a distinct market
and that such a threat exists, either:

(@) it shall itself deal with the case in accordance with this Regulation; or

(b) it shall refer the whole or part of the case to the competent authorities of the Member State concerned
with a view to the application of that State's national competition law.

If, however, the Commission considers that such a distinct market or threat does not exist, it shall adopt a
decision to that effect which it shall address to the Member State concerned, and shall itself deal with the
case in accordance with this Regulation.

In cases where a Member State informs the Commission pursuant to paragraph 2(b) that a concentration
affects competition in a distinct market within its territory that does not form a substantial part of the
common market, the Commission shall refer the whole or part of the case relating to the distinct market
concerned, if it considers that such a distinct market is affected.

4. A decision to refer or not to refer pursuant to paragraph 3 shall be taken:

(a) as a general rule within the period provided for in Article 10(1), second subparagraph, where the
Commission, pursuant to Article 6(1)(b), has not initiated proceedings; or

(b) within 65 working days at most of the notification of the concentration concerned where the
Commission has initiated proceedings under Article 6(1)(c), without taking the preparatory steps in
order to adopt the necessary measures under Article 8(2), (3) or (4) to maintain or restore effective
competition on the market concerned.

5. If within the 65 working days referred to in paragraph 4(b) the Commission, despite a reminder from
the Member State concerned, has not taken a decision on referral in accordance with paragraph 3 nor has
taken the preparatory steps referred to in paragraph 4(b), it shall be deemed to have taken a decision to
refer the case to the Member State concerned in accordance with paragraph 3(b).

6. The competent authority of the Member State concerned shall decide upon the case without undue
delay.
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Within 45 working days after the Commission's referral, the competent authority of the Member State
concerned shall inform the undertakings concerned of the result of the preliminary competition assessment
and what further action, if any, it proposes to take. The Member State concerned may exceptionally
suspend this time limit where necessary information has not been provided to it by the undertakings
concerned as provided for by its national competition law.

Where a notification is requested under national law, the period of 45 working days shall begin on the
working day following that of the receipt of a complete notification by the competent authority of that
Member State.

7. The geographical reference market shall consist of the area in which the undertakings concerned are
involved in the supply and demand of products or services, in which the conditions of competition are
sufficiently homogeneous and which can be distinguished from neighbouring areas because, in particular,
conditions of competition are appreciably different in those areas. This assessment should take account in
particular of the nature and characteristics of the products or services concerned, of the existence of entry
barriers or of consumer preferences, of appreciable differences of the undertakings' market shares between
the area concerned and neighbouring areas or of substantial price differences.

8. In applying the provisions of this Article, the Member State concerned may take only the measures
strictly necessary to safeguard or restore effective competition on the market concerned.

9. In accordance with the relevant provisions of the Treaty, any Member State may appeal to the Court of
Justice, and in particular request the application of Article 243 of the Treaty, for the purpose of applying
its national competition law.

Article 10
Time limits for initiating proceedings and for decisions

1. Without prejudice to Article 6(4), the decisions referred to in Article 6(1) shall be taken within 25
working days at most. That period shall begin on the working day following that of the receipt of a
notification or, if the information to be supplied with the notification is incomplete, on the working day
following that of the receipt of the complete information.

That period shall be increased to 35 working days where the Commission receives a request from a
Member State in accordance with Article 9(2)or where, the undertakings concerned offer commitments
pursuant to Article 6(2) with a view to rendering the concentration compatible with the common market.

2. Decisions pursuant to Article 8(1) or (2) concerning notified concentrations shall be taken as soon as it
appears that the serious doubts referred to in Article 6(1)(c) have been removed, particularly as a result of
modifications made by the undertakings concerned, and at the latest by the time limit laid down in
paragraph 3.

3. Without prejudice to Article 8(7), decisions pursuant to Article 8(1) to (3) concerning notified
concentrations shall be taken within not more than 90 working days of the date on which the proceedings
are initiated. That period shall be increased to 105 working days where the undertakings concerned offer
commitments pursuant to Article 8(2), second subparagraph, with a view to rendering the concentration
compatible with the common market, unless these commitments have been offered less than 55 working
days after the initiation of proceedings.

The periods set by the first subparagraph shall likewise be extended if the notifying parties make
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a request to that effect not later than 15 working days after the initiation of proceedings pursuant to
Article 6(1)(c). The notifying parties may make only one such request. Likewise, at any time following the
initiation of proceedings, the periods set by the first subparagraph may be extended by the Commission
with the agreement of the notifying parties. The total duration of any extension or extensions effected
pursuant to this subparagraph shall not exceed 20 working days.

4. The periods set by paragraphs 1 and 3 shall exceptionally be suspended where, owing to circumstances
for which one of the undertakings involved in the concentration is responsible, the Commission has had to
request information by decision pursuant to Article 11 or to order an inspection by decision pursuant to
Avrticle 13.

The first subparagraph shall also apply to the period referred to in Article 9(4)(b).

5. Where the Court of Justice gives a judgment which annuls the whole or part of a Commission decision
which is subject to a time limit set by this Article, the concentration shall be re-examined by the
Commission with a view to adopting a decision pursuant to Article 6(1).

The concentration shall be re-examined in the light of current market conditions.

The notifying parties shall submit a new notification or supplement the original notification, without delay,
where the original notification becomes incomplete by reason of intervening changes in market conditions
or in the information provided. Where there are no such changes, the parties shall certify this fact without
delay.

The periods laid down in paragraph 1 shall start on the working day following that of the receipt of
complete information in a new notification, a supplemented notification, or a certification within the
meaning of the third subparagraph.

The second and third subparagraphs shall also apply in the cases referred to in Article 6(4) and Article
8(7).

6. Where the Commission has not taken a decision in accordance with Article 6(1)(b), (c), 8(1), (2) or (3)
within the time limits set in paragraphs 1 and 3 respectively, the concentration shall be deemed to have
been declared compatible with the common market, without prejudice to Article 9.

Article 11
Requests for information

1. In order to carry out the duties assigned to it by this Regulation, the Commission may, by simple
request or by decision, require the persons referred to in Article 3(1)(b), as well as undertakings and
associations of undertakings, to provide all necessary information.

2. When sending a simple request for information to a person, an undertaking or an association of
undertakings, the Commission shall state the legal basis and the purpose of the request, specify what
information is required and fix the time limit within which the information is to be provided, as well as
the penalties provided for in Article 14 for supplying incorrect or misleading information.

3. Where the Commission requires a person, an undertaking or an association of undertakings to supply
information by decision, it shall state the legal basis and the purpose of the request, specify what
information is required and fix the time limit within which it is to be provided. It shall also indicate the
penalties provided for in Article 14 and indicate or impose the penalties provided for in Article 15. It shall
further indicate the right to have the decision reviewed by the Court
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of Justice.

4. The owners of the undertakings or their representatives and, in the case of legal persons, companies or
firms, or associations having no legal personality, the persons authorised to represent them by law or by
their constitution, shall supply the information requested on behalf of the undertaking concerned. Persons
duly authorised to act may supply the information on behalf of their clients. The latter shall remain fully
responsible if the information supplied is incomplete, incorrect or misleading.

5. The Commission shall without delay forward a copy of any decision taken pursuant to paragraph 3 to
the competent authorities of the Member State in whose territory the residence of the person or the seat of
the undertaking or association of undertakings is situated, and to the competent authority of the Member
State whose territory is affected. At the specific request of the competent authority of a Member State, the
Commission shall also forward to that authority copies of simple requests for information relating to a
notified concentration.

6. At the request of the Commission, the governments and competent authorities of the Member States
shall provide the Commission with all necessary information to carry out the duties assigned to it by this
Regulation.

7. In order to carry out the duties assigned to it by this Regulation, the Commission may interview any
natural or legal person who consents to be interviewed for the purpose of collecting information relating to
the subject matter of an investigation. At the beginning of the interview, which may be conducted by
telephone or other electronic means, the Commission shall state the legal basis and the purpose of the
interview.

Where an interview is not conducted on the premises of the Commission or by telephone or other
electronic means, the Commission shall inform in advance the competent authority of the Member State in
whose territory the interview takes place. If the competent authority of that Member State so requests,
officials of that authority may assist the officials and other persons authorised by the Commission to
conduct the interview.

Article 12
Inspections by the authorities of the Member States

1. At the request of the Commission, the competent authorities of the Member States shall undertake the
inspections which the Commission considers to be necessary under Article 13(1), or which it has ordered
by decision pursuant to Article 13(4). The officials of the competent authorities of the Member States who
are responsible for conducting these inspections as well as those authorised or appointed by them shall
exercise their powers in accordance with their national law.

2. If so requested by the Commission or by the competent authority of the Member State within whose
territory the inspection is to be conducted, officials and other accompanying persons authorised by the
Commission may assist the officials of the authority concerned.

Article 13
The Commission's powers of inspection
1. In order to carry out the duties assigned to it by this Regulation, the Commission may conduct
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all necessary inspections of undertakings and associations of undertakings.

2. The officials and other accompanying persons authorised by the Commission to conduct an inspection
shall have the power:

(a) to enter any premises, land and means of transport of undertakings and associations of undertakings;

(b) to examine the books and other records related to the business, irrespective of the medium on which
they are stored;

(c) to take or obtain in any form copies of or extracts from such books or records;

(d) to seal any business premises and books or records for the period and to the extent necessary for the
inspection;

(e) to ask any representative or member of staff of the undertaking or association of undertakings for
explanations on facts or documents relating to the subject matter and purpose of the inspection and to
record the answers.

3. Officials and other accompanying persons authorised by the Commission to conduct an inspection shall
exercise their powers upon production of a written authorisation specifying the subject matter and purpose
of the inspection and the penalties provided for in Article 14, in the production of the required books or
other records related to the business which is incomplete or where answers to questions asked under
paragraph 2 of this Article are incorrect or misleading. In good time before the inspection, the Commission
shall give notice of the inspection to the competent authority of the Member State in whose territory the
inspection is to be conducted.

4. Undertakings and associations of undertakings are required to submit to inspections ordered by decision
of the Commission. The decision shall specify the subject matter and purpose of the inspection, appoint
the date on which it is to begin and indicate the penalties provided for in Articles 14 and 15 and the right
to have the decision reviewed by the Court of Justice. The Commission shall take such decisions after
consulting the competent authority of the Member State in whose territory the inspection is to be
conducted.

5. Officials of, and those authorised or appointed by, the competent authority of the Member State in
whose territory the inspection is to be conducted shall, at the request of that authority or of the
Commission, actively assist the officials and other accompanying persons authorised by the Commission.
To this end, they shall enjoy the powers specified in paragraph 2.

6. Where the officials and other accompanying persons authorised by the Commission find that an
undertaking opposes an inspection, including the sealing of business premises, books or records, ordered
pursuant to this Article, the Member State concerned shall afford them the necessary assistance, requesting
where appropriate the assistance of the police or of an equivalent enforcement authority, so as to enable
them to conduct their inspection.

7. If the assistance provided for in paragraph 6 requires authorisation from a judicial authority according to
national rules, such authorisation shall be applied for. Such authorisation may also be applied for as a
precautionary measure.

8. Where authorisation as referred to in paragraph 7 is applied for, the national judicial authority shall
ensure that the Commission decision is authentic and that the coercive measures envisaged are neither
arbitrary nor excessive having regard to the subject matter of the inspection. In its control of
proportionality of the coercive measures, the national judicial authority may ask the Commission, directly
or through the competent authority of that Member State, for detailed explanations relating to the subject
matter of the inspection. However, the national judicial authority may not call into question the necessity
for the inspection nor demand that it be provided with the
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information in the Commission's file. The lawfulness of the Commission's decision shall be subject to
review only by the Court of Justice.

Article 14
Fines

1. The Commission may by decision impose on the persons referred to in Article 3(1)b, undertakings or
associations of undertakings, fines not exceeding 1 % of the aggregate turnover of the undertaking or
association of undertakings concerned within the meaning of Article 5 where, intentionally or negligently:

(a) they supply incorrect or misleading information in a submission, certification, notification or supplement
thereto, pursuant to Article 4, Article 10(5) or Article 22(3);

(b) they supply incorrect or misleading information in response to a request made pursuant to Article 11(2);

(c) in response to a request made by decision adopted pursuant to Article 11(3), they supply incorrect,
incomplete or misleading information or do not supply information within the required time limit;

(d) they produce the required books or other records related to the business in incomplete form during
inspections under Article 13, or refuse to submit to an inspection ordered by decision taken pursuant to
Acrticle 13(4);

(e) in response to a question asked in accordance with Article 13(2)(e),
- they give an incorrect or misleading answer,

- they fail to rectify within a time limit set by the Commission an incorrect, incomplete or misleading
answer given by a member of staff, or

- they fail or refuse to provide a complete answer on facts relating to the subject matter and purpose of an
inspection ordered by a decision adopted pursuant to Article 13(4);

(f) seals affixed by officials or other accompanying persons authorised by the Commission in accordance
with Article 13(2)(d) have been broken.

2. The Commission may by decision impose fines not exceeding 10 % of the aggregate turnover of the
undertaking concerned within the meaning of Article 5 on the persons referred to in Article 3(1)b or the
undertakings concerned where, either intentionally or negligently, they:

(a) fail to notify a concentration in accordance with Articles 4 or 22(3) prior to its implementation, unless
they are expressly authorised to do so by Article 7(2) or by a decision taken pursuant to Article 7(3);

(b) implement a concentration in breach of Article 7;

(c) implement a concentration declared incompatible with the common market by decision pursuant to
Avrticle 8(3) or do not comply with any measure ordered by decision pursuant to Article 8(4) or (5);

(d) fail to comply with a condition or an obligation imposed by decision pursuant to Articles 6(1)(b),
Acrticle 7(3) or Article 8(2), second subparagraph.

3. In fixing the amount of the fine, regard shall be had to the nature, gravity and duration of the
infringement.
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4. Decisions taken pursuant to paragraphs 1, 2 and 3 shall not be of a criminal law nature.
Article 15
Periodic penalty payments

1. The Commission may by decision impose on the persons referred to in Article 3(1)b, undertakings or
associations of undertakings, periodic penalty payments not exceeding 5 % of the average daily aggregate
turnover of the undertaking or association of undertakings concerned within the meaning of Article 5 for
each working day of delay, calculated from the date set in the decision, in order to compel them:

(a) to supply complete and correct information which it has requested by decision taken pursuant to Article
11(3);

(b) to submit to an inspection which it has ordered by decision taken pursuant to Article 13(4);

(c) to comply with an obligation imposed by decision pursuant to Article 6(1)(b), Article 7(3) or Article
8(2), second subparagraph; or;

(d) to comply with any measures ordered by decision pursuant to Article 8(4) or (5).

2. Where the persons referred to in Article 3(1)(b), undertakings or associations of undertakings have
satisfied the obligation which the periodic penalty payment was intended to enforce, the Commission may
fix the definitive amount of the periodic penalty payments at a figure lower than that which would arise
under the original decision.

Article 16
Review by the Court of Justice

The Court of Justice shall have unlimited jurisdiction within the meaning of Article 229 of the Treaty to
review decisions whereby the Commission has fixed a fine or periodic penalty payments; it may cancel,
reduce or increase the fine or periodic penalty payment imposed.

Article 17
Professional secrecy

1. Information acquired as a result of the application of this Regulation shall be used only for the
purposes of the relevant request, investigation or hearing.

2. Without prejudice to Article 4(3), Articles 18 and 20, the Commission and the competent authorities of
the Member States, their officials and other servants and other persons working under the supervision of
these authorities as well as officials and civil servants of other authorities of the Member States shall not
disclose information they have acquired through the application of this Regulation of the kind covered by
the obligation of professional secrecy.

3. Paragraphs 1 and 2 shall not prevent publication of general information or of surveys which do not
contain information relating to particular undertakings or associations of undertakings.
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Article 18
Hearing of the parties and of third persons

1. Before taking any decision provided for in Article 6(3), Article 7(3), Article 8(2) to (6), and Articles 14
and 15, the Commission shall give the persons, undertakings and associations of undertakings concerned
the opportunity, at every stage of the procedure up to the consultation of the Advisory Committee, of
making known their views on the objections against them.

2. By way of derogation from paragraph 1, a decision pursuant to Articles 7(3) and 8(5) may be taken
provisionally, without the persons, undertakings or associations of undertakings concerned being given the
opportunity to make known their views beforehand, provided that the Commission gives them that
opportunity as soon as possible after having taken its decision.

3. The Commission shall base its decision only on objections on which the parties have been able to
submit their observations. The rights of the defence shall be fully respected in the proceedings. Access to
the file shall be open at least to the parties directly involved, subject to the legitimate interest of
undertakings in the protection of their business secrets.

4. In so far as the Commission or the competent authorities of the Member States deem it necessary, they
may also hear other natural or legal persons. Natural or legal persons showing a sufficient interest and
especially members of the administrative or management bodies of the undertakings concerned or the
recognised representatives of their employees shall be entitled, upon application, to be heard.

Article 19
Liaison with the authorities of the Member States

1. The Commission shall transmit to the competent authorities of the Member States copies of notifications
within three working days and, as soon as possible, copies of the most important documents lodged with
or issued by the Commission pursuant to this Regulation. Such documents shall include commitments
offered by the undertakings concerned vis-a-vis the Commission with a view to rendering the concentration
compatible with the common market pursuant to Article 6(2) or Article 8(2), second subparagraph.

2. The Commission shall carry out the procedures set out in this Regulation in close and constant liaison
with the competent authorities of the Member States, which may express their views upon those
procedures. For the purposes of Article 9 it shall obtain information from the competent authority of the
Member State as referred to in paragraph 2 of that Article and give it the opportunity to make known its
views at every stage of the procedure up to the adoption of a decision pursuant to paragraph 3 of that
Avrticle; to that end it shall give it access to the file.

3. An Advisory Committee on concentrations shall be consulted before any decision is taken pursuant to
Acrticle 8(1) to (6), Articles 14 or 15 with the exception of provisional decisions taken in accordance with
Article 18(2).

4. The Advisory Committee shall consist of representatives of the competent authorities of the Member
States. Each Member State shall appoint one or two representatives; if unable to attend, they may be
replaced by other representatives. At least one of the representatives of a Member State shall be competent
in matters of restrictive practices and dominant positions.
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5. Consultation shall take place at a joint meeting convened at the invitation of and chaired by the
Commission. A summary of the case, together with an indication of the most important documents and a
preliminary draft of the decision to be taken for each case considered, shall be sent with the invitation.
The meeting shall take place not less than 10 working days after the invitation has been sent. The
Commission may in exceptional cases shorten that period as appropriate in order to avoid serious harm to
one or more of the undertakings concerned by a concentration.

6. The Advisory Committee shall deliver an opinion on the Commission's draft decision, if necessary by
taking a vote. The Advisory Committee may deliver an opinion even if some members are absent and
unrepresented. The opinion shall be delivered in writing and appended to the draft decision. The
Commission shall take the utmost account of the opinion delivered by the Committee. It shall inform the
Committee of the manner in which its opinion has been taken into account.

7. The Commission shall communicate the opinion of the Advisory Committee, together with the decision,
to the addressees of the decision. It shall make the opinion public together with the decision, having
regard to the legitimate interest of undertakings in the protection of their business secrets.

Article 20
Publication of decisions

1. The Commission shall publish the decisions which it takes pursuant to Article 8(1) to (6), Articles 14
and 15 with the exception of provisional decisions taken in accordance with Article 18(2) together with
the opinion of the Advisory Committee in the Official Journal of the European Union.

2. The publication shall state the names of the parties and the main content of the decision; it shall have
regard to the legitimate interest of undertakings in the protection of their business secrets.

Article 21
Application of the Regulation and jurisdiction

1. This Regulation alone shall apply to concentrations as defined in Article 3, and Council Regulations
(EC) No 1/2003(8), (EEC) No 1017/68(9), (EEC) No 4056/86(10) and (EEC) No 3975/87(11) shall not
apply, except in relation to joint ventures that do not have a Community dimension and which have as
their object or effect the coordination of the competitive behaviour of undertakings that remain
independent.

2. Subject to review by the Court of Justice, the Commission shall have sole jurisdiction to take the
decisions provided for in this Regulation.

3. No Member State shall apply its national legislation on competition to any concentration that has a
Community dimension.

The first subparagraph shall be without prejudice to any Member State's power to carry out any enquiries
necessary for the application of Articles 4(4), 9(2) or after referral, pursuant to Article 9(3), first
subparagraph, indent (b), or Article 9(5), to take the measures strictly necessary for the application of
Acrticle 9(8).
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4. Notwithstanding paragraphs 2 and 3, Member States may take appropriate measures to protect legitimate
interests other than those taken into consideration by this Regulation and compatible with the general
principles and other provisions of Community law.

Public security, plurality of the media and prudential rules shall be regarded as legitimate interests within
the meaning of the first subparagraph.

Any other public interest must be communicated to the Commission by the Member State concerned and
shall be recognised by the Commission after an assessment of its compatibility with the general principles
and other provisions of Community law before the measures referred to above may be taken. The
Commission shall inform the Member State concerned of its decision within 25 working days of that
communication.

Article 22
Referral to the Commission

1. One or more Member States may request the Commission to examine any concentration as defined in
Article 3 that does not have a Community dimension within the meaning of Article 1 but affects trade
between Member States and threatens to significantly affect competition within the territory of the Member
State or States making the request.

Such a request shall be made at most within 15 working days of the date on which the concentration was
notified, or if no notification is required, otherwise made known to the Member State concerned.

2. The Commission shall inform the competent authorities of the Member States and the undertakings
concerned of any request received pursuant to paragraph 1 without delay.

Any other Member State shall have the right to join the initial request within a period of 15 working days
of being informed by the Commission of the initial request.

All national time limits relating to the concentration shall be suspended until, in accordance with the
procedure set out in this Article, it has been decided where the concentration shall be examined. As soon
as a Member State has informed the Commission and the undertakings concerned that it does not wish to
join the request, the suspension of its national time limits shall end.

3. The Commission may, at the latest 10 working days after the expiry of the period set in paragraph 2,
decide to examine, the concentration where it considers that it affects trade between Member States and
threatens to significantly affect competition within the territory of the Member State or States making the
request. If the Commission does not take a decision within this period, it shall be deemed to have adopted
a decision to examine the concentration in accordance with the request.

The Commission shall inform all Member States and the undertakings concerned of its decision. It may
request the submission of a notification pursuant to Article 4.

The Member State or States having made the request shall no longer apply their national legislation on
competition to the concentration.

4. Article 2, Article 4(2) to (3), Articles 5, 6, and 8 to 21 shall apply where the Commission examines a
concentration pursuant to paragraph 3. Article 7 shall apply to the extent that the concentration has not
been implemented on the date on which the Commission informs the undertakings concerned that a request
has been made.

Where a notification pursuant to Article 4 is not required, the period set in Article 10(1) within which
proceedings may be initiated shall begin on the working day following that on which the Commission
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informs the undertakings concerned that it has decided to examine the concentration pursuant to paragraph
3.

5. The Commission may inform one or several Member States that it considers a concentration fulfils the
criteria in paragraph 1. In such cases, the Commission may invite that Member State or those Member
States to make a request pursuant to paragraph 1.

Article 23
Implementing provisions

1. The Commission shall have the power to lay down in accordance with the procedure referred to in
paragraph 2:

(a) implementing provisions concerning the form, content and other details of notifications and submissions
pursuant to Article 4;

(b) implementing provisions concerning time limits pursuant to Article 4(4), (5) Articles 7, 9, 10 and 22;

(c) the procedure and time limits for the submission and implementation of commitments pursuant to
Article 6(2) and Article 8(2);

(d) implementing provisions concerning hearings pursuant to Article 18.

2. The Commission shall be assisted by an Advisory Committee, composed of representatives of the
Member States.

(a) Before publishing draft implementing provisions and before adopting such provisions, the Commission
shall consult the Advisory Committee.

(b) Consultation shall take place at a meeting convened at the invitation of and chaired by the Commission.
A draft of the implementing provisions to be taken shall be sent with the invitation. The meeting shall
take place not less than 10 working days after the invitation has been sent.

(c) The Advisory Committee shall deliver an opinion on the draft implementing provisions, if necessary by
taking a vote. The Commission shall take the utmost account of the opinion delivered by the
Committee.

Article 24
Relations with third countries

1. The Member States shall inform the Commission of any general difficulties encountered by their
undertakings with concentrations as defined in Article 3 in a third country.

2. Initially not more than one year after the entry into force of this Regulation and, thereafter periodically,
the Commission shall draw up a report examining the treatment accorded to undertakings having their seat
or their principal fields of activity in the Community, in the terms referred to in paragraphs 3 and 4, as
regards concentrations in third countries. The Commission shall submit those reports to the Council,
together with any recommendations.

3. Whenever it appears to the Commission, either on the basis of the reports referred to in paragraph 2 or
on the basis of other information, that a third country does not grant undertakings having
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their seat or their principal fields of activity in the Community, treatment comparable to that granted by
the Community to undertakings from that country, the Commission may submit proposals to the Council
for an appropriate mandate for negotiation with a view to obtaining comparable treatment for undertakings
having their seat or their principal fields of activity in the Community.

4. Measures taken under this Article shall comply with the obligations of the Community or of the
Member States, without prejudice to Article 307 of the Treaty, under international agreements, whether
bilateral or multilateral.

Article 25
Repeal

1. Without prejudice to Article 26(2), Regulations (EEC) No 4064/89 and (EC) No 1310/97 shall be
repealed with effect from 1 May 2004.

2. References to the repealed Regulations shall be construed as references to this Regulation and shall be
read in accordance with the correlation table in the Annex.

Article 26
Entry into force and transitional provisions

1. This Regulation shall enter into force on the 20th day following that of its publication in the Official
Journal of the European Union.

It shall apply from 1 May 2004.

2. Regulation (EEC) No 4064/89 shall continue to apply to any concentration which was the subject of an
agreement or announcement or where control was acquired within the meaning of Article 4(1) of that
Regulation before the date of application of this Regulation, subject, in particular, to the provisions
governing applicability set out in Article 25(2) and (3) of Regulation (EEC) No 4064/89 and Article 2 of
Regulation (EEC) No 1310/97.

3. As regards concentrations to which this Regulation applies by virtue of accession, the date of accession
shall be substituted for the date of application of this Regulation.

This Regulation shall be binding in its entirety and directly applicable in all Member States.
Done at Brussels, 20 January 2004.

For the Council

The President

C. McCreevy

(1) OJ C 20, 28.1.2003, p. 4.

(2) Opinion delivered on 9.10.2003 (not yet published in the Official Journal).

(3) Opinion delivered on 24.10.2003 (not yet published in the Official Journal).

(4) OJ L 395, 30.12.1989, p. 1. Corrected version in OJ L 257, 21.9.1990, p. 13. Regulation as last
amended by Regulation (EC) No 1310/97 (OJ L 180, 9.7.1997, p. 1). Corrigendum in
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0J L 40, 13.2.1998, p. 17.
(5) 0J C 364, 18.12.2000, p. 1.

(6) OJ L 222, 14. 8. 1978, p. 11. Directive as last amended by Directive 2003/51/EC of the European
Parliament and of the Council (OJ L 178, 17.7.2003, p. 16).

(7) OJ L 372, 31. 12. 1986, p. 1. Directive as last amended by Directive 2003/51/EC of the European
Parliament and of the Council.

(8) OJ L 1, 4.1.2003, p. 1.

(99 OJ L 175, 23. 7. 1968, p. 1. Regulation as last amended by Regulation (EC) No 1/2003 (OJ L 1,
4.1.2003, p. 1).

(10) OJ L 378, 31. 12. 1986, p. 4. Regulation as last amended by Regulation (EC) No 1/2003.
(11) OJ L 374. 31. 12. 1987, p. 1. Regulation as last amended by Regulation (EC) No 1/2003.
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Judgment of the Court (Grand Chamber)
of 11 December 2007
Autorita Garante della Concorrenza e del Mercato v Ente tabacchi italiani - ETI SpA and Others
and Philip Morris Products SA and Others v Autorita Garante della Concorrenza e del Mercato and
Others. Reference for a preliminary ruling: Consiglio di Stato - Italy. Competition - Imposition of
fines where undertakings succeed each other - Principle of personal responsibility - Entities
belonging to the same group of undertakings or answering to the same public authority - National
law referring to Community competition law as source of interpretation - Questions referred for a
preliminary ruling - Jurisdiction of the Court of Justice. Case C-280/06.
In Case C280/06,

REFERENCE for a preliminary ruling under Article 234 EC, by the Consiglio di Stato (Italy), made by
decision of 8 November 2005, received at the Court on 27 June 2006, in the proceedings

Autorita Garante della Concorrenza e del Mercato
%

Ente tabacchi italiani - ETI SpA,

Philip Morris Products SA,

Philip Morris Holland BV,

Philip Morris GmbH,

Philip Morris Products Inc.,

Philip Morris International Management SA,
and

Philip Morris Products SA,

Philip Morris Holland BV,

Philip Morris GmbH,

Philip Morris Products Inc.,

Philip Morris International Management SA,
Y

Autorita Garante della Concorrenza e del Mercato,
Ente tabacchi italiani - ETI SpA,

and

Philip Morris Products SA,

Philip Morris Holland BV,

Philip Morris GmbH,

Philip Morris Products Inc.,

Philip Morris International Management SA,
%

Autorita Garante della Concorrenza e del Mercato,
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Amministrazione autonoma dei monopoli di Stato,
Ente tabacchi italiani - ETI SpA,
THE COURT (Grand Chamber),

composed of V. Skouris, President, P. Jann, C.W.A. Timmermans, A. Rosas, K. Lenaerts, G. Arestis and
U. Lohmus, Presidents of Chambers, E. Juhasz, A. Borg Barthet, M. llei (Rapporteur), J. Kluka, E. Levits
and A. O Caoimh, Judges,

Advocate General: J. Kokott,

Registrar: B. Fulép, Administrator,

having regard to the written procedure and further to the hearing on 15 May 2007,

after considering the observations submitted on behalf of:

- Ente tabacchi italiani - ETI SpA, by S. D'Alberti, A. Clarizia and L. D'Amario, avvocati,

- Philip Morris Products SA, Philip Morris Holland BV, Philip Morris GmbH, Philip Morris Products Inc.
and Philip Morris International Management SA, by L. Di Via, C. Tesauro and P. Leone, avvocati,

- the Italian Government, by I. M. Bragulia and F. Arena, acting as Agents, assisted by D. Del Gaizo,
avvocato dello Stato,

- the Commission of the European Communities, by F. Castillo de la Torre and V. Di Bucci, acting as
Agents,

after hearing the Opinion of the Advocate General at the sitting on 3 July 2007,
gives the following
Judgment

On those grounds, the Court (Grand Chamber) hereby rules:

Article 81 EC et seq. must be interpreted as meaning that, in the case of entities answering to the same
public authority, where conduct amounting to one and the same infringement of the competition rules was
adopted by one entity and subsequently continued until it ceased by another entity which succeeded the
first, which has not ceased to exist, that second entity may be penalised for that infringement in its
entirety if it is established that those two entities were subject to the control of the said authority.

1. This reference for a preliminary ruling relates to the interpretation of Article 81 et seq. EC and the
general principles of Community law.

2. The reference has been made in the course of proceedings between Autorita Garante della Concorrenza
e del Mercato (national competition authority, the Authority’), Ente tabacchi italiani - ETI SpA, Philip
Morris Products SA, Philip Morris Holland BV, Philip Morris GmbH, Philip Morris Products Inc. and
Philip Morris International Management SA (the last five companies together, the companies in the Philip
Morris group’) and the Amministrazione autonoma dei monopoli di Stato (the autonomous body
administering State monopolies, the AAMS"), relating to a cartel on the sale price of cigarettes.

Legal context

3. In Italian law, Law No 287 of 10 October 1990 adopting provisions for the protection of competition
and the market (norme per la tutela della concorrenza e del mercato) (GURI No 240 of 13 October
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1990, p. 3; Law No 287/90"), contains in its Title | the following provisions in particular:
Article 1

1. The provisions of this Law, which is enacted under Article 41 of the Constitution for the purposes of
protecting and guaranteeing the right to economic initiative, shall apply to cartels, abuses of a dominant
position and concentrations of undertakings which do not come within the scope of application of Article
65 and/or Article 66 of the Treaty establishing the European Coal and Steel Community, Article 85 and/or
Article 86 of the Treaty establishing the European Economic Community (EEC), Regulations of the EEC,
or Community acts having the same legal effect.

4. The provisions in this Title shall be interpreted in accordance with the principles laid down in the
competition law of the European Communities.

Article 2

1. Cartels' means agreements and/or concerted practices of undertakings as well as decisions of consortia,
associations of undertakings and similar organisations, even where made on the basis of their statutes or
administrative rules.

2. Cartels between undertakings which have as their object or effect the material prevention, restriction or
distortion of competition within the national market or a substantial part of that market are prohibited, and
in particular those which:

(a) directly or indirectly fix purchase or selling prices or any other trading conditions;

(b) limit or control production, markets, access to the market, investment, technical development, or
technological advancement;

(c) share markets or sources of supply;

(d) apply objectively dissimilar conditions to equivalent transactions with other trading parties, thereby
unjustifiably placing them at a competitive disadvantage;

(e) make the conclusion of contracts subject to acceptance by the other parties of supplementary
obligations which, by their nature or according to commercial usage, have no connection with the subject
of such contracts.

3. Prohibited cartels shall be void for all purposes.'

4. Title 11 of Law No 287/90 deals entirely with the Authority, created on the basis of Article 10(1).
Acrticle 15(1) of the Law, which appears in that Title Il, provides:

If ... the Authority establishes the existence of infringements of Article 2 or 3, it shall lay down a
time-limit for the undertakings and operations concerned to cease the infringements. In case of serious
breaches, it may also impose, having regard to their gravity and duration, an administrative fine of up to
10% of the turnover which the undertaking or establishment in question achieved in the last accounting
year prior to the issue of the notice, and shall fix the time-limits within
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which the undertaking must pay the fine.'
5. Article 31, which appears in Title VI of Law No 287/90, provides:

So far as applicable, the provisions of Chapter I, Sections | and Il, of Law No 689 of 24 November 1981
apply in relation to administrative fines for breaches of this Law.'

6. On 8 December 1927, Royal Legislative Decree No 2258 was promulgated, which provides for the
creation of AAMS (istitutivo dell'Amministrazione autonoma dei monopoli di Stato, GURI No 288 of 14
December 1927). This organ of the State administration, which answered to the Ministry of the Economy
and Finance, was entrusted, until February 1999, with managing the tobacco monopoly. Subsequently,
AAMS continued to carry out public functions in the tobacco sector. In addition, AAMS pursues a
commercial activity in the gambling sector, in particular lotteries. As regards both its administration and its
finance and accounting functions, it is autonomous, although it does not have its own legal personality.

7. As from 1 March 1999, all manufacturing and sales activities in the tobacco sector that had been
assigned, until then, to AAMS were transferred to another public body created by Decree-Law No 283 of
9 July 1998 setting up the Italian tobacco office (istituzione dell'Ente tabacchi italiani) (GURI No 190 of
17 August 1998, p. 3; Decree-Law No 283/98"). That body received the assets and liabilities of AAMS
relating to the branches of activity which had been assigned to it. By decision of its administrative board
of 23 June 2000, it was transformed into a public limited company, becoming Ente tabacchi italiani - ETI
SpA (ETI'). Initially, 100% of its shares were owned by the Ministry of the Economy and Finance.
Following a call for tenders which that Ministry launched in 2003, ETI was privatised and came under the
sole control of British American Tobacco plc (BAT'), a holding company established under English law,
which belongs to the BAT-British American Tobacco group.

The disputes in the main proceedings and the questions referred for a preliminary ruling

8. Following an investigation commenced in June 2001, the Authority found by decision of 13 March
2003 that the companies in the Philip Morris group had - with AAMS, then with Ente tabacchi italiani
and finally with ETI - formed and implemented a cartel which had as its object and effect the distortion
of competition as regards the sale price of cigarettes on the national market between 1993 and 2001, in
breach of Article 2(2)(a) and (b) of Law No 287/90. The Authority imposed administrative fines totalling
EUR 50 million on the companies in the Philip Morris group and EUR 20 million on ETI.

9. In its decision, the Authority attributed the conduct adopted by AAMS prior to 1 March 1999 to ETI,
on the ground that AAMS ceased its manufacturing and sales activities in the tobacco sector once Ente
tabacchi italiani - which became ETI - became operational. In those circumstances, even though AAMS
did not cease to exist, ETI was AAMS' successor in accordance with the principle of economic continuity.

10. All the companies concerned challenged that decision before the Tribunale amministrativo regionale del
Lazio (Regional Administrative Court for Lazio). It dismissed the action brought by the companies in the
Philip Morris group and in part upheld the action brought by ETI, annulling the decision in so far as it
attributed responsibility to ETI for acts committed by AAMS. The Tribunale amministrativo regionale del
Lazio based its assessment on the criterion of personal responsibility.

11. Appeals against the judgments of the Tribunale amministrativo regionale del Lazio were brought before
the Consiglio di Stato (Council of State), which, by a first decision of 8 November 2005, dismissed the
appeals brought by ETI and the companies in the Philip Morris group in so far as they contested the
existence of a breach of the rules in the sphere of competition. As regards
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the question of attributing AAMS' conduct to ETI, the Consiglio di Stato points out, in the order for
reference, that the transfer of AAMS' activities to Ente tabacchi italiani marked a clear break of continuity
with the previous model of organisational management. That model - before the relevant activities were
transferred to Ente tabacchi italiani, which became ETI - was characterised by the attribution to AAMS, in
its role as an autonomous State administration, of a mass of economic tasks and administrative duties of a
public nature such as to create a dependence on the political powers. That connection can no longer be
found in relation to the new entity, whose functions are purely commercial. In addition, the Consiglio di
Stato states that, even though AAMS no longer carries out any commercial activities in the tobacco sector,
it still carries on an economic activity that is subject to competition law. According to the Consiglio di
Stato, those particular circumstances argue against application of the criterion of economic continuity.

12. The Consiglio di Stato nevertheless considered it appropriate to ask the Court about the criteria to be
applied under Community competition law, to which Article 1(4) of Law No 287/90 refers. It thus decided
to stay the proceedings and to refer the following questions to the Court for a preliminary ruling:

1. What, in accordance with Article 81 et seq. [EC] and with the general principles of Community law, is
the criterion to be adopted in determining the undertaking on which a penalty is to be imposed for
contravention of the rules in the sphere of competition when, in connection with conduct penalised as a
whole, the last part of those actions was carried out by an undertaking having succeeded the original
undertaking in the economic sphere concerned[, and when] the original body, while still in existence, no
longer operates as a commercial undertaking, or at least not in the economic sector affected by the
penalty?

2. Does it fall to the national authority responsible for the application of antitrust rules, when determining
the person to be penalised, to assess at its own discretion whether circumstances exist which warrant the
attribution to the economic successor of responsibility for contraventions of the competition rules
committed by the legal person which it has succeeded, even when that latter has not ceased to exist at the
date of the decision, so that the effectiveness of the competition rules is not compromised by alterations
made to the legal form of the undertakings?'

The jurisdiction of the Court

13. Given that the Commission of the European Communities has expressed doubts as to the jurisdiction
of the Court, that must be examined first.

Observations submitted to the Court

14. The Commission submits that the main proceedings concern the validity of a decision of a national
competition authority which, prior to the entry into force of Council Regulation (EC) No 1/2003 of 16
December 2002 on the implementation of the rules on competition laid down in Articles 81 and 82 of the
Treaty (OJ 2003, L 1, p. 1), exclusively applied national provisions prohibiting cartels, and not Article 81
EC.

15. The Commission submits that Article 1(4) of Law No 287/90, according to which the provisions of
Title 1 of that Law are to be interpreted on the basis of the principles of Community competition law, is
irrelevant in this respect. The issue in the main proceedings is to identify the undertakings and operations
concerned' within the meaning of Articles 15 and 31 of Law No 287/90, which fall under Titles Il and VI
thereof, respectively. Article 1(4) could be taken into consideration if it were a question of interpreting the
concept of an undertaking, which appears both in Article 81 EC and in Article 2 of Law No 287/90, but
not in order to determine which undertakings are to be penalised.
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16. The Commission adds that, even if it were accepted that the reference, in Law No 287/90, to the
principles of Community law is applicable in the main proceedings, the case-law of the Court would
nevertheless lead to the conclusion that the questions referred for a preliminary ruling are inadmissible. In
this respect, the Commission cites the judgment in Case C346/93 Kleinwort Benson [1995] ECR 1615 and
points out that Law No 287/90 does not specify that national courts must apply interpretations provided by
the Court absolutely and unconditionally.

17. On this last point, the Commission notes that the Tribunale amministrativo regionale del Lazio based
its judgment on Italian provisions concerning administrative fines, to which Article 31 of Law No 287/90
refers. Likewise, the Consiglio di Stato relied on arguments which the Authority has taken from the Italian
law on responsibility. This shows that, for Italian courts and lawyers, Community law constitutes merely
one of a number of elements for the purposes of interpreting the relevant provisions of national law.

18. ETI and the companies in the Philip Morris group submit on the contrary that the Court has
jurisdiction to adjudicate on the reference for a preliminary ruling. Without taking a position on the
jurisdiction of the Court, the Italian Government points out that an answer from the Court would be useful
for the Consiglio di Stato, taking into consideration the reference to Community law in Article 1(4) of
Law No 287/90.

The Court's assessment

19. Article 234 EC is an instrument of judicial cooperation, by means of which the Court provides
national courts with the points of interpretation of Community law which may be helpful to them in
assessing the effects of a provision of national law at issue in the disputes before them (Case C300/01
Salzmann [2003] ECR 14899, paragraph 28 and the case-law cited, and Case C448/01 EVN and
Wienstrom [2003] 114527, paragraph 77).

20. When the reference for a preliminary ruling concerns the interpretation of Community law, the Court
is as a rule bound to give a ruling (Salzmann , paragraph 29, and Case C-119/05 Lucchini [2007] ECR
1-0000, paragraph 43).

21. In adjudicating on references for a preliminary ruling in which the rules of Community law whose
interpretation was requested were applicable only because of a reference made to them by national law,
the Court has held consistently that, where, in regulating purely internal situations, domestic legislation
provides the same solutions as those adopted in Community law, it is clearly in the Community interest
that, in order to avoid future differences of interpretation, provisions or concepts taken from Community
law should be interpreted uniformly, irrespective of the circumstances in which they are to apply (see, in
particular, Joined Cases C297/88 and C197/89 Dzodzi [1990] ECR 13763, paragraph 37; Case C28/95
Leur-Bloem [1997] ECR 14161, paragraph 32; Case C1/99 Kofisa Italia [2001] ECR 1207, paragraph 32;
Case C222/01 British American Tobacco [2004] ECR 14683, paragraph 40; and Case C3/04 Poseidon
Chartering [2006] ECR 12505, paragraph 16).

22. Neither the wording of Article 234 EC nor the aim of the procedure established by that article
indicates that the EC Treaty makers intended to exclude from the jurisdiction of the Court requests for a
preliminary ruling on a Community provision in the specific case where the domestic law of a Member
State refers to that Community provision in order to determine the rules applicable to a situation which is
purely internal to that State (Dzodzi , paragraph 36; Leur-Bloem , paragraph 25, and Case C217/05
Confederacion Esparfiola de Empresarios de Estaciones de Servicio [2006] ECR 111987, paragraph 19).

23. As regards the application of the abovementioned case-law to the present reference for a preliminary
ruling, the fact remains that, in regulating purely internal situations, the provisions of Title | of Law No
287/90 provide the same solutions as those adopted in Community law.
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24. Article 1(4) of Law No 287/90 provides that the provisions in Title | of that Law are to be interpreted
in accordance with the principles laid down in Community competition law. Articles 2 and 3 of Law No
287/90, which fall under the same Title, reproduce mutatis mutandis the wording of Articles 81 EC and
82 EC.

25. Furthermore, there is no suggestion in the wording of Article 1(4) of Law No 287/90, the order for
reference, or the other documents before the Court that the reference to Community law in that provision
is subject to any condition whatsoever.

26. Therefore, pursuant to the abovementioned case-law, it is clearly in the Community interest that the
rules of Community law can - where doubts arise in the context of applying the reference made to them
by national law - be interpreted uniformly by means of Court judgments given on references for a
preliminary ruling.

27. As regards the Commission's argument that the disputes in the main proceedings are governed
exclusively by Titles Il and VI of Law No 287/90, so that Article 1(4) of the same Law, which falls
under Title I thereof, is not relevant, the fact remains that that assessment is not shared by the Consiglio
di Stato, which expressly referred to Article 1(4) as a ground for its reference for a preliminary ruling. In
this respect, it should be recalled that it is not for the Court to determine the accuracy of the legislative
context which the national court is responsible for defining (Salzmann , paragraph 31; Case C213/04
Burtscher [2005] ECR 110309, paragraph 35; and Joined Cases C222/05 to C225/05 van der Weerd and
Others [2007] ECR 1-0000, paragraph 22).

28. Lastly, as to the Commission's argument that Community law is merely one of a number of factors for
the purposes of interpreting the provisions of Title | of Law No 287/90, and that Italian courts are not
required to apply interpretations provided by the Court absolutely and unconditionally, it suffices to note
that the Authority and the Tribunale amministrativo regionale del Lazio based their decision and judgment
on Community rules and case-law, and that the Consiglio di Stato made its reference for a preliminary
ruling on the ground that it considered it necessary for the purposes of knowing the criterion to be taken
into consideration in accordance with the principles of Community competition law, to which Article 1(4)
of Law No 287/90 refers.

29. In the light of all the foregoing, the Court has jurisdiction to adjudicate on the reference for a
preliminary ruling.

The questions referred for a preliminary ruling

30. By the two questions, which should be examined together, the Consiglio di Stato asks, essentially,
what, in accordance with Article 81 et seq. EC and, where appropriate, with any other relevant rule of
Community law, are the criteria to be adopted in determining the undertaking to be penalised for breach of
the competition rules where undertakings have succeeded each other, more specifically where the last part
of an infringement of the competition rules was carried out by the economic successor of the entity that
commenced the infringement and the latter entity, while no longer operating in the economic sector
concerned by the penalty, is still in existence.

Observations submitted to the Court

31. According to ETI, the relevant criterion is that of personal responsibility. It is not possible to derogate
from that criterion other than in exceptional cases, in order to protect the effectiveness of the rules in the
sphere of competition. In such exceptional cases, responsibility for the infringement can be attributed to a
person other than the one that controlled the undertaking at the time of the infringement, even where the
latter undertaking is still in existence.

32. However, such exceptional circumstances do not exist where, as in the main proceedings, it is possible
to attribute responsibility for the infringement to the person who operated the undertaking
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at the time when the infringement was committed.

33. The companies in the Philip Morris group submit that the criterion of personal responsibility applies in
all cases in which the person that factually committed the infringing act is still in existence, carries out
commercial activities and is in a position to comply with the decision of the competition authority that
imposes the penalty.

34. Those companies submit that, apart from a situation in which the legal entity has disappeared, making
it impossible for it to be the subject of penalties, the Community legal order does not allow derogation
from the criterion of personal responsibility. Reliance on the criterion of economic continuity is only
justified where it is necessary to ensure effective application of the competition rules.

35. According to the Italian Government, the criterion of economic continuity means that - whenever the
undertaking concerned by the infringement and transferred from one person to another is identical from an
economic, structural and functional point of view -, responsibility lies with the person who continued and
brought to completion the conduct that is contrary to the competition rules and was commenced by
another person. In this respect, it is irrelevant whether the person who has sold the undertaking is still
formally in existence and whether or not that person carries on other activities.

36. In the present case, it follows from Decree-Law No 283/98 that the undertaking managed by AAMS
and the undertaking managed by Ente tabacchi italiani, which became ETI, are effectively the same. In
addition, AAMS and ETI have structural links, given that both are emanations of the Ministry of the
Economy and Finance.

37. According to the Commission, where the infringement was committed by an undertaking managed by a
body of a Member State endowed with its own decision-making powers, and the relevant economic
activity was transferred to another legal entity, penalties relating to that conduct must be imposed on the
State body if, following the transfer, that body continues to carry on commercial activity, even if it is in
sectors other than the one affected by the said conduct. By contrast, the penalties ought to be imposed on
the legal entity that has acquired the economic activity in question if, following the transfer, the State
body ceases commercial activity.

The Court's response

38. It is apparent from the case-law that Community competition law refers to the activities of
undertakings (Joined Cases C-204/00 P, C-205/00 P, C-211/00 P, C-213/00 P, C-217/00 P and C-219/00 P
Aalborg Portland and Others v Commission [2004] ECR 1-123, paragraph 59) and that the concept of an
undertaking covers any entity engaged in an economic activity, irrespective of its legal status and the way
in which it is financed (see, in particular, Joined Cases C189/02 P, C-202/02 P, C-205/02 P to C-208/02 P
and C-213/02 P Dansk Rgrindustri and Others v Commission [2005] ECR 1-5425, paragraph 112; Case
C-222/04 Cassa di Risparmio di Firenze and Others [2006] ECR 1-289, paragraph 107; and Case
C-205/03 P FENIN v Commission [2006] ECR 1-6295, paragraph 25).

39. When such an entity infringes competition rules, it falls, according to the principle of personal
responsibility, to that entity to answer for that infringement (see, to that effect, Case C49/92 P
Commission v Anic Partecipazioni [1999] ECR 14125, paragraph 145, and Case C279/98 P Cascades v
Commission [2000] ECR 19693, paragraph 78).

40. As to the circumstances in which an entity that is not responsible for the infringement can nevertheless
be penalised for that infringement, it must be held first that this situation arises if the entity that has
committed the infringement has ceased to exist, either in law (see, to that effect, Commission v Anic
Partecipazioni , paragraph 145) or economically. With regard to the
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latter, it is worth noting that a penalty imposed on an undertaking that continues to exist in law, but has
ceased economic activity, is likely to have no deterrent effect.

41. Next, it must be noted that if no possibility of imposing a penalty on an entity other than the one
which committed the infringement were foreseen, undertakings could escape penalties by simply changing
their identity through restructurings, sales or other legal or organisational changes. This would jeopardise
the objective of suppressing conduct that infringes the competition rules and preventing its reoccurrence by
means of deterrent penalties (Case 41/69 ACF Chemiefarma v Commission [1970] ECR 661, paragraph
173; Case C289/04 P Showa Denko v Commission [2006] ECR 15859, paragraph 61; and Case C76/06
P Britannia Alloys &amp; Chemicals v Commission [2007] ECR 1-0000, paragraph 22).

42. Consequently, as the Court has already held, when an entity that has committed an infringement of the
competition rules is subject to a legal or organisational change, this change does not necessarily create a
new undertaking free of liability for the conduct of its predecessor that infringed the competition rules,
when, from an economic point of view, the two are identical (see, to that effect, Joined Cases 29/83 and
30/83 CRAM and Rheinzink v Commission [1984] ECR 1679, paragraph 9, and Aalborg Portland and
Others v Commission , paragraph 59).

43. In accordance with that case-law, the legal forms of the entity that committed the infringement and the
entity that succeeded it are irrelevant. Imposing a penalty for the infringement on the successor can
therefore not be excluded simply because, as in the main proceedings, the successor has a different legal
status and is operated differently from the entity that it succeeded.

44. The fact that the decision to transfer an activity is taken not by individuals, but by the legislature in
view of a privatisation, is equally irrelevant. Measures to restructure or reorganise undertakings adopted by
the authorities of a Member State cannot have the effect, lawfully, of compromising the effectiveness of
Community competition law (see, to that effect, Case C415/03 Commission v Greece [2005] ECR 13875,
paragraphs 33 and 34).

45. In the main proceedings, it is apparent from the order for reference and the documents before the
Court that ETI continued AAMS' economic activities on the market affected by the cartel. In those
circumstances, even though AAMS continued to exist as an economic operator on other markets, ETI
could be regarded - for the purposes of the procedure relating to the cartel on the sale price of cigarettes -
as the economic successor of AAMS.

46. As to whether a case such as that in the main proceedings corresponds to circumstances in which an
economic entity can be penalised for an infringement committed by another entity, it must be held, first,
that the fact that AAMS does not have legal personality (see paragraph 6 of this judgment) is not a factor
that can justify imposing on its successor a penalty for the infringement committed by AAMS.

47. By contrast, imposing on ETI the penalty for the infringement committed by AAMS could be justified
by the fact that ETI and AAMS answer to the same public authority.

48. In this respect, it must be recalled that, where two entities constitute one economic entity, the fact that
the entity that committed the infringement still exists does not as such preclude imposing a penalty on the
entity to which its economic activities were transferred (see, to that effect, Aalborg Portland and Others v
Commission , paragraphs 355 to 358).

49. In particular, applying penalties in this way is permissible where those entities have been subject to
control by the same person within the group and have therefore, given the close economic and
organisational links between them, carried out, in all material respects, the same commercial instructions
(see, by analogy, Case C-294/98 P Metsé-Serla and Others v Commission [2000]
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ECR 1-10065, paragraphs 26 and 27, and Dansk Rgrindustri and Others v Commission , paragraph 117).

50. In the main proceedings, it is not disputed that at the time of their infringing conduct, AAMS and ETI
were owned by the same public entity, namely the Ministry of the Economy and Finance.

51. It is for the Consiglio di Stato to determine whether, by participating in the cartel on the sale price of
cigarettes, AAMS and ETI were subject to the control of that public entity. If that were the case, it would
have to be concluded that the principle of personal responsibility does not preclude the penalty for the
infringement commenced by AAMS and continued by ETI from being imposed in its entirety on ETI.

52. In the light of all the preceding considerations, the answer to the questions referred must be that
Article 81 EC et seq. must be interpreted as meaning that, in the case of entities answering to the same
public authority, where conduct amounting to one and the same infringement of the competition rules was
adopted by one entity and subsequently continued until it ceased by another entity which succeeded the
first, which has not ceased to exist, that second entity may be penalised for the infringement in its entirety
if it is established that those two entities were subject to the control of the said authority.

Costs

53. Since these proceedings are, for the parties to the main proceedings, a step in the action pending
before the national court, the decision on costs is a matter for that court. Costs incurred in submitting
observations to the Court, other than the costs of those parties, are not recoverable.
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Case T-112/05
Akzo Nobel NV and Others
\%

Commission of the European Communities

(Competition — Cartels in the vitamin products sector — Choline chloride (Vitamin B4) — Decision
finding an infringement of Article 81 EC and Article 53 of the Agreement on the European Economic
Area — Attributability of the infringement)

Summary of the Judgment

1. Actions for annulment — Conditions of admissibility — Action brought by several companies in a
group againt a Commission decision fining them jointly and severally

(Art. 230 EC)

2. Competition — Community rules — Infringements — Attribution — Parent company and subsidiaries
(Arts 81 EC and 82 EC)

3. Competition — Fines — Amount — Determination — Maximum amount — Calculation

(Council Regulation No 1/2003, Art. 23(2))

1. In one and the same action for annulment brought by several companies in a group against a
Commission decision fining them jointly and severally, reasons of procedural economy justify not
examining a plea of inadmissibility raised against some of those companies where the action is
nevertheless admissible in relation to others, with the result that the court must examine the action
as a whole, and that, having regard to the pleas submitted in the application, possible annulment
might not benefit the companies whose action is claimed to be inadmissible.

(see paras 31-32)

2. The Commission is able to address a decision imposing a fine for breach of the competition rules by
a subsidiary to the parent company of a group of companies not because of a relationship between
the parent and its subsidiary in instigating the infringement or, a fortiori, because the parent
company is involved in the infringement, but because those companies constitute an economic
entity and therefore a single undertaking within the meaning of Articles 81 EC and 82 EC if they do
not independently determine their own conduct on the market.

In the specific case of a parent company holding 100% of the capital of a subsidiary which has
committed an infringement, there is a simple presumption that the parent company exercises
decisive influence over the conduct of its subsidiary, and that they therefore constitute a single
undertaking within the sense above. It is thus for a parent company which disputes before the
Community judicature a Commission decision fining it for the conduct of its subsidiary to rebut that
presumption by adducing evidence to establish that its subsidiary was independent. It is therefore
sufficient